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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

EDUCATIONAL CREDIT
MANAGEMENT CORPORATION,
Appellant/Defendant,

V. Case No. 18-1281-JWB

VICKY JO METZ,

Appellee/Plaintiff.

MEMORANDUM AND ORDER

Educational Credit Management CorporatftleCMC”) appeals the order and judgment
of the bankruptcy court determining that repaynoéihe accrued interest on the student loan debt
owed by debtor Vicky Jo Metz would constitute an undue hardship, and therefore was
dischargeable under 11 U.S.C. § 523(n)(8etz filed a cross appeasserting that Mvas error to
discharge only the accrued interagt contends that dischargettoé full debt iscompelled by 8§
523(a)(8). The parties have fully briefed the issues in the apgBaics. 8, 11, 14.) Additionally,
movants National Associatiorof Consumer Bankruptcy Attorneys, National Consumer
Bankruptcy Rights Center, and Natib@ansumer Law Center seek to file an amicus brief. (Doc.
12.) The motion to file an apus brief is GRANTED. Havingeviewed the record and the
applicable law, the bankruptcy coarirder and judgment are AFFIRMED.

|. Appellate Jurisdiction

1 The parties have not requested oral argument. The court has determined that oral argument would netigignifica
assist in the determination of this appeal. Therefore, the case is ordered submitted withogurosaita
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ECMC has elected to have the appeartieby this court.28 U.S.C. § 158(c)(® The
appeal was timely filed by ECMC, and the bankrumtoyrt's order is “final” within the meaning
of 28 U.S.C. § 158(a)(1)SeeFed. R. Bankr. P. 8001-8002.

Il. Standard of Review

This court functions as aappellate court whereviewing a bankrupiccourt's decision.
The court reviews the “bankruptopurt's legal determinatiorte novo and its factual findings
under the clearly erroneous standardd re QuVIS, Ing.469 B.R. 353, 365 (D. Kan. 2012)
(citations omitted). Therefore, any factualdings by the bankruptcy court regarding Metz’'s
financial situation are reviewed for clear error and whether those findings result in undue hardship
under 8§ 523(a)(8) is reviewed de novo. “A finding of fact is clearlgnamus if it is without
factual support in the record oy after reviewing all of the evidence, the court is left with the
definite and firm conviction tha mistake has been madelh re Yellow Cab Co-op. Ass'h32
F.3d 591, 597 (10th Cir. 1997). If there are “two pssible views of the evidence, the fact finder's
choice between them cannot be clearly erronedusé Blinder, Robinson & Cp124 F.3d 1238,
1241 (10th Cir. 1997) (quotingnderson v. City of Bessemer Cddy0 U.S. 564, 573—74 (1985)).

I11. Statement of Facts®

Vicki Metz attendeccommunity college from 1989 #t991. She earned 50 credits but no
degree. During that time, she borrowed $16,613.73 in various types of student loans. Metz
consolidated her loans in 1994. At some pdimt, consolidated loan was assigned to ECMC.

Since the consolidation, Metz has paital of $14,789.02 toward the loan; $13,060.75 through

2 Metz filed a cross appeal with ti@nth Circuit Bankruptcy Appellate Pane{(Doc. 4.) That matter was then
transferred back to this court after ECMCdilen election to transfer the cross-app&deBAP Appeal No. KS-18-
91, Doc. 7.

3 These facts are taken from the bankruptcy court decision, the transcript, and hearing exhibits.
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chapter 13 administration. The intsteate on her loan is 9%. A$July 1, 2018, the loan balance
was $67,277.88.

Metz was 59 at the time of the trial befdhe bankruptcy cou(August 2018). Metz is
single and has no dependents. She works asnenaaoity health worker for Sunflower Health
Services, which is a subsidianfCentene Management Corpooati Centene provides aging and
disability services to the Stabn a contractual basis. Mdtas been employed for a significant
number of years. Prior to her current positiontMeorked for the Kansas Department of Aging
and Disability Services as a senior care adminatraBefore that, she spent 19 years working at
the Kansas Department of Transportation. taMeoutinely receivesmerit raises during
employment. She testified at trial that sh@ewpted to receive a mermaise for 2018 and has
received several raises in prior years.

When Metz filed her chaptd3 case in 2012, her scheduled gross monthly income was
$3,500. That is now $3,800. She has also inete&®r other expenditures. Her insurance
premiums have increased from $89 to $213. Mdsp borrowed from her 401(k) plan and,
between repayment of that loan and regularement contributions, ghcontributes about $310
monthly toward retirement. Metz's monthlyjkeahome pay is present§2,430. Her expenses
are currently $2,323. This amoustslightly higher than theamount scheduled in 2012. The
difference was determined to be due to higher cable tv bills, slightly higher car payments, and car
and renter’s insurance premiumMetz withholds $772 each monfitr income taxes, which is
$206 higher than the amount withh@d2012. Metz has consistgnreceived tax refunds. The
past three tax years resulted in refund$989, $1,067, and $1,135. Metz’s rent is $550 and her

car payment is $313. Metz has included $40tonth for food and reasonable amounts for



utilities. After utilizing Metz’ figures, she has @1 of disposable income after her stated expenses.
(Def. Exh. H.)

Metz has filed three separate chapter 13scaster first case waded in 2001 and later
converted to chapter 7 in 2006. She prop@s&d00 monthly payment on her student loan and
ended up paying $4,717 during the first case. Strefiled a second chapt&3 shortly after the
discharge of her first case. Her chapter Ehplas confirmed and later completed in December
2011. She then filed her third action in 2012. Inlhst two cases, she proposed that her student
loan debt be paid pro rata with other unsedwreditors. Her payment was approximately $154
per month in her last case. (Tr. at 55.) ECidCeived $4,112 in the second case and, in the third,
$4,230.

Metz is eligible to condmlate her loan under a variety imicome-based payment options
(“income-based payment plans”). (Def. Exh) UThose plans include an Income Contingent
repayment plan (“ICRP”), an Income-Based repagtplan (“IBR”), or the Revised Pay as You
Earn plan (“REPAYE”). Metz has not apmlidor payment under the income-based payment
plans. The regulations providgeformula under which the pagmts are calculated under the
various plans. Depending on the plan, the paysneould be based on Metz’'s adjusted gross
income and whether her income was above twvbéhe federal poverty level. See 34 C.F.R. §
685.208(k). The evidence at trial provided that playment options available included monthly
payments from $203 to $508. The payments would be as follows: $203.53 under REPAYE;
$305.30 under IBR; and $508.23 under ICRP. (Def. Exh. U.) The bankruptcy court determined
that none of these payments would result in Ndeing able to fully repathe balance due over a

25-year repayment period. Undée regulations for the income¥ed payment plans, after the



applicable time period, either 20 or 25 years,rdmaining balance on the loan is forgiven. At
that time, a taxpayer may be subject to medaxes based on the amount forgiven.

Metz testified that she diabt apply for the income-based payment plans because she did
not believe that she could afford the monthly pagtrunder any of the plans. (Tr. at 54.) Metz
also testified that she was @amned about the amount of intertsit would accumulate over the
loan under the income-based payment plans. (Tr. at 22.) Metz sought a discharge of her entire
student loan debt. (Do8&-3, Complaint to Deterime Dischargeability.)

V. Analysis

Under the relevant statutedabtor will not receive a discharge “for an educational ... loan
made, insured or guaranteed by a government’ Unitless excepting such debt from discharge
under this paragraph will impose an undue hardshifhe debtor and the debtor's dependents].]”
11 U.S.C. § 523(a)(8). To determine whetheuadue hardship exists, the Tenth Circuit applies
the following three-part test articulated Brunner v. New York State of Higher Education
Services

(1) that the debtor cannot maintain, basadcurrent income and expenses, a “minimal”

standard of living for herselind her dependents if forced to repay the loans; (2) that

additional circumstances exist indicating that this state of affairs is likely to persist for a

significant portion of the repayment period of gtudent loans; and)(®at the debtor has

made good faith efforts to repay the loans.
Educ. Credit Mgmt. Corp. v. Polley856 F.3d 1302, 1307 (10th Cir. 2004) (quotdrgnner, 831
F.2d 395, 396 (2nd Cir. 1987)).

“If the court finds against the debtor on awfythe three parts, the inquiry ends and the

student loan is rialischargeable.nd. Although the Tenth Circuit has adopted Brennertest,

it has cautioned that “to betted\aance the Bankruptcy Code's ‘fresh start’ policy, and to provide

judges with the discretion to weigh all the releveosiderations, the terms of the test must be



applied such that debtors whiuly cannot afford to repay ¢ir loans may have their loans
discharged.”Id. at 1309. ThéBrunnertest does not “rule out consiction of all the facts and
circumstances.”ld. In this case, the bankruptcy court diamged the accrued interest on the loan
based on its finding that failure thischarge the accrued interesiuld impose an undue hardship
on Metz. Although the bankrupt@ourt concluded that Metz alal pay the monthly payment
under an income-based plan, the court found thabuidgvnot be a “fresh start” in that she would
never be able to repay the loan, significant iieneould continue to accrue, and she could have
significant tax liability when she is in retirement.

ECMC contends that the bankruptcy coutesision to discharge the accrued interest on
the loan was erroneous.

A. Ability to Maintain Minimal Standard of Living

Under the first prong of thBrunnertest, the court must consider “whether the debtor can
maintain a minimal standard 6¥ing while repaying the debt."Polleys 356 F.3d at 1309. In
doing so, the court considetall relevant factors, including ¢hhealth of the debtor ... and the
debtor's education and skill levelld. This court has interpreted a minimal standard of living as
“living within the strictures of a frugal budgetEduc. Credit Mgmt. Corp. v. Murrag017 WL
4222980, at *2 (D. Kan. Sept. 22, 2017This includes “food, shelteclothing, and medical
treatment.” In re Buckland 424 B.R. 883, 889 (Bankr. D. Kan. 2010).

With regard to this inquiry, the bankruptcy court found that “it appears that she could” pay
the $203 REPAYE payment. (Bankr. Op. at 18pecifically, the bankruptcy court found that
she can afford to pay $200 to $300 a month enldan by trimming “her restaurant, recreation,
and retirement expenses and, perhaps, adjustfiegjtax withholding.” (Bankr. Op. at 14.)

However, the bankruptcy court determined tNWatz could not make a monthly payment of



$564.60, which was the amount the bankruptcy coleutzdied as the amount necessary to pay
the entire loan and accumulated interest over the next 25%ears.

First, ECMC argues that the bankruptcy ¢onade factual findings that would support the
conclusion that Metz could make the standard payn{@®uoc. 8 at 19.) In its brief, ECMC argues
that “were Metz to minimize her expenses actwly, she would potentially realize at least $450
per month in surplus. This amount combined whi surplus Metz testifieto at trial would be
sufficient to repay the Consolidated Loan.” (D&at 20.) The bankruptcy court determined that
Metz was able to pay $200 to $300 per montthenstudent loan. THeankruptcy court did not
determine that Metz could pay $564.60. It is clear where ECMC is finding the entire amount
of $564.60 in Metz’s budget to makee student loan payment. Wiiut a specifiobjection to a
finding by the bankruptcy court, theourt is unable to find thdlhe bankruptcy court erred on a
factual determination. The bankruptcy court bt Metz could not pay $564.60 per month even
if Metz was “stripped bare ohgthing other than her survival needs.” (Bank. Op. at 11.) ECMC
has not shown that the bankruptmurt’s factual determinationsgarding Metz's expenses were
clearly erroneous. Reviewing M&zxpenses, this court agreeSven if Metz were to reduce
her withholding and her retingent saving, she would not lable to afford a $564.60 monthly
payment. Although Metz could trim her rediea budget some, this would not be enough to
account for such a large payment. The cdurtls that the bankruptcy court's factual
determinations are supported by thelence and not clearly erroneous.

Next, ECMC argues that the finding by thenkauptcy court that Metz can afford to pay

$200-300 per month towards her loan, which woallow her to makepayments under the

4 This amount is based on the loan balance as of July 1, 2018.
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REPAYE plan, must result in a determination thiettz has failed to meet the first factor of the
Brunnertest.

Because the parties do nosplite that Metz is able fmy $200 to $300 a month towards
her loan, the court wilhot review that finding by the bkruptcy court. The question here
essentially boils down to whether it was erronefmughe bankruptcy court to find that the first
Brunnerfactor was met when Metz can make a monthly payment under REPAYE even though
Metz will never be able to &pay” her loan fully and may sufféax consequences when she is
almost 80 years oltl.In its reasoning, the hlruptcy court determinedahMetz cannot repay the
debt and maintain a minimal standard of livinghe bankruptcy court diged to consider the
availability of REPAYE as it wa not sufficient to repay the losmand the accrued interest over
the life of the loan. In support of ip®sition, the bankruptcy court citeditore Murray, 563 B.R.

52, 60 (Bankr. D. Kan. 20163ff'd sub nom. Educ. Credit Mgmt. Corp. v. Murrbyp. 16-2838,
2017 WL 4222980 (D. Kan. Sept. 22, 2017). Marray, Judge Murguia upheld the bankruptcy
court’s decision to discharge thecaged interest on the loans. In this case, Metz heavily relies on
the Murray case. In declining to consider the in@based plans, Judge Murguia reasoned as
follows:

The court noted that ECMC also presedne&vidence of two income based repayment

programs (“IBR”) that would requirgebtors to pay between $605.20 and $907.80

monthly. The Bankruptcy Coumgjected these options because it concluded that it did not
constitute payment of the student loan. Tedbntrary the amoudte would only increase

if these payments were made, with thieliest on the loans increasing by around $2000 a

month. Judge Somers also noted thi#toagh the IBR programs provide for loan

forgiveness after 25 years, there is the pakthat forgiveness would come with a large

tax liability, thwarting thepurpose of providing a fresstart and potentially saddling
defendants with a new tax debttheir early seventies.

5 Although the bankruptcy court calculated the loan payntertsntinue for 25 years under REPAYE, the regulations
state that the term is only 20 years if the loan was fiodlergraduate studies, as it wasthis case. 34 C.F.R. §
685.209(c)(5)(ii)(A).



The court agrees. Although ECMC argues tieitors should be requd¢o participate in

an IBR plan, the court finds that these debtare not examples of the freshly graduated

young people who might seek to discharge stuttens in bankruptcy prior to reaching

their full earning potential. These debtors artheir forties and are potentially settled into
the jobs they will hold for the rest of their careers. Mr. Murray sought more gainful
employment that unfortunately failed. Thiegve reduced their expenses in recent years
and Judge Somers found their standard afigiminimal. The court agrees that debtors
could not maintain a minimal standard of higiif required to repay their loans in full, but
that they could reasonably exjuired to pay the principal. €rtourt declines to make any
decision regarding the appropriateness of idensg IBRs in other cases. But the court
does finds that the IBR plans would thwargb debtors' chance at a fresh start, under the
facts of this case.

Murray, 2017 WL 4222980, at *3.

Metz argues that the analysisNturray is applicable here. The court agrees. The Tenth
Circuit has not held that borrowease required to participate income-based repayment plans.
Rather, that is a consideration for the good faith factor dBtbenertest. See In re Alderetel12
F.3d 1200, 1206 (10th Cir. 2005) (“The Bankruptcgu@ recognized that participation in a
repayment program is not requiredsatisfy the good-faith prong of tBeunnertest. The court,
however, considered this facem important indicator of good faitWe agree with the Bankruptcy
Court on this score.”) Moreovehe circuit has held that “to tier advance the Bankruptcy Code's
‘fresh start’ policy, and to provide judgesithv the discretion to wgh all the relevant
considerations, the terms of thettenust be applied such thatotlers who truly cannot afford to
repay their loans may haveeir loans discharged.Polleys 356 F.3d at 1309. Ultimately, the
court of appeals chose to couch the fBstinner factor in terms of “ether the debtor can
maintain a minimal standard of living whilepayingthe debt.” Id. (emphasis added). The

selection of the term “repayingrather than a more generalizedm that might encompass mere

partial interest payments, suggesburts should focus on whethiee debtor can make payments



in amounts sufficient to pay down the principalndeed, the Tenth Circuit further emphasized
this point inPolleyssaying, “the terms of th&funnei test must be appliesuch that debtossho
truly cannot afford to repay theloans may have their loans dischargdd. (emphasis added).
That is what the bankruptcy court did instisase, and it was correct in doing so.

While ECMC argues against discharging thteriest in this case, ECMC does not make a
colorable argument that Metz could ever tritdpay her loan. Rather, ECMC touts the income-
based repayment plans and the fact that Metztstanding debt, which will balloon significantly
over her retirement years, will ultimately fgiven and without tax consequenée®Vhile the
court believes that the income-based repayment plans offer a benefit to some borrowers, the
circumstances of this case lend to a finding shah a plan would thwart the fresh start policy.
Metz will not see a significant increase in hecame, she is approaching retirement age, her
payments under REPAYE would not even coveritiberest on her loannd it will continue to

grow® Metz has continued to make payments on her loan, has not been in default, and has

6 The court recognizes that the relevstatutes and regulations use the term “repayment” ubiquitously, and not always
in a manner that conveys the idea of actually paying dogvadbrued debt. Nevertheless, even the regulations resort
to a traditional notion of the term “repayment” when actually setting forth and describidigltkor’s obligation to
repay the loanSee34 C.F.R. 685.207 (entitled “Obétjon to repay”). Any, in angvent, when the court of appeals
used the terms “repay” and “repaying”Rolleys the context suggests the use of those terms in their ordinary sense.
SeePolleys 356 F.3d at 1309 (as quoted ir threceding and succeedisgntences of the xeaccompanying this
note).

7 ECMC is assuming that Metz will not have any significant assets at the time her debt would be forgiven. Under
current law, “forgiveness of a student loan at the end of the IBRP period is taxable in the same way assogfiven
any other debt outside illeruptcy. That is, to the exteatdebtor's assets exceed ilitibs after the forgiveness, the
forgiven debt is taxable incomelh Re Murray 563 B.R. 52, 60 (Bankr. D. Kan. 2016jf'd sub nom. Educ. Credit
Mgmt. Corp. v. MurrayNo. 16-2838, 2017 WL 4222980 (D. Kan. Sept. 22, 2017). The import of that argument is
that under ECMC's plan, the debtor will be kept insolvent, if not@gtimpoverished, until she is eighty years old
and the debt is forgiven — what a pleasant system.

8 Although the regulations allow fepme forgiveness for the accumulatiorndérest, those provisions do not extend

for the entire length of the loan. (Doc. 8 at 23) (discustiay Metz would be charged 50 percent of the accrued
interest); 34 C.F.R. § 685.209(c)(2)(iii). ECMC contendg the bankruptcy court’s calculations were erroneous.
Although the bankruptcy court’s calculations did not take &uiwount interest forgiven, the court finds that any error
on the calculations does not require reversal as it was harmless. Based on a review of the decisamuhedér
determined by the bankruptcy court witspect to interest accrued after 2&ans was not the only reason that the
bankruptcy court found that the first factor was met. &attine bankruptcy court reasoned that Metz would only
service her debt, not pay down on the principal amount oareicould never repay her debt. These reasons were
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consistently been employed. Nevertheless, her balance hasueaohtd grow. Metz is not a
borrower who has the potential tme day pay off this loan balance. The court finds that the
income-based payment plans would thwart Metzancle at a fresh starMetz should have the
opportunity to pay the principal amnt owed, at a payment she can afford. The court’s finding is
applicable only to the facts of this case. AMurray, the court’s ruling shodlnot be interpreted
as foreclosing consideration of a payment ambaunder an income-based payment plan on the
first factor in other cases.

The court finds that the bankregtcourt did not err in findinthat Metz met the first factor
of theBrunnertest.

B. Whether Circumstancesare Likely to Persist

The Tenth Circuit explainkthe second factor of tligrunnertest as follows:

The second prong of th&runner test considers whether there are other

circumstances making it likely that the dabivill not be able to pay his loans for

a significant portion of the repayment period. The reason for this requirement is

simple: A recent graduate's salary might bwothat it is difficult to pay the loans

now, but it is clear that hisalary will increase in the fure and therefore his loans

should not be discharged. Polleys we clarified how a cotishould decide if the

second prong is met. In order to decideether additional circumstances exist, a

realistic look must be made into the detst circumstances artlde debtor's ability

to provide for adequate shelter, nutritioealth care, and the like. We further noted

that courts should base their estimatiof a debtor's prospects on specific

articulable facts, not unfounded optimismgahe inquiry into future circumstances

should be limited to the foreseeable fuflaemost over the term of the loan.
In re Alderete412 F.3d at 1205.

The bankruptcy court determined that MetZ the second factor after finding that Metz’s

financial situation is unlikelyo change, her income wouldkdily decrease upon retirement, and

that she had no prospects of incezhsicome or decreased expens@ankr. Op. at 14.) ECMC

not solely based on the exact amount of accumulated interest calculated by the bankruptcy courta Gésenignt
of $209 per month would not cover the monthly interest on the outstanding balan@e2G7$83, at a rate of 9%.
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argues that this finding was erroneous beealtetz has not presemd truly exceptional
circumstances, such as illnedssability, or a largenumber of dependentgDoc. 8 at 33.) In
support of its argument, ECMC cited to thew Mexico BankruptcyCourt’s opinion inAlderete
289 B.R. 410, 418 (N.M. Bankr. 2002)ld) That decision was reves by the Tenth Circuit in
In re Alderete 412 F.3d at 1205. As quoted above, our cofiappeals has st that the court
must look at additional circumstances in deterngrwhether Metz’s situatn is likely to change.
The only fact that ECMC can point to is the fwt Metz gets an annluaerit raise. Although
Metz testified to such raises, there is no evigethat the amount is sidisiant such that it would
allow her income to increase to a point that swld afford a larger payment amount. Notably,
since 2012, Metz’s income has only increased $#00nonth, which is less than 10% over a six-
year period. These increasa® not significant and may prola just enough to account for
inflation. Moreover, Metz is nearing retiremexge and she has no prospect of changing careers
or significantly increasing her earnings. Theral$® no evidence that her monthly expenses will
decrease. The court finds thia¢ bankruptcy court’s determinari that Metz’s circumstances are
likely to persist is supported by the record.

C. Good Faith

The final factor of thé&runnertest is whether Metz acted in good faith in repaying her
student loansld. at 1205-06. The bankruptcpurt determined thaetz had made a good faith
effort to repay her loan, th&ter efforts show thashe intended to pay helebt, and that her
prospects of paying it all are hdess. (Bankr. Op. at 15-16.) BT argues that this finding was
error because Metz failed to apply for the incdmased repayment plans, failed to minimize her

expenses, and her student loan debt was a matgMvattor in one of hdrankruptcy proceedings.
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The Tenth Circuit has held that a comdy consider the repayment plans inBnennertest when
reviewing the good faith factoiSee In re Alderetel12 F.3d at 1206.

After the discharge of her last plan, Metzdilénis action. Metz teiied that she did not
apply for the income-based repayment plans because she believed that she could not afford the
payments and she was concerned about the accrtrad debt. In this s, the failure to apply
for the income-based repayment plans is nanditation that Metz lacked good faith. Metz’s
monthly expenditures, as she has calculaiaty, provided for approxintaly $100 per month to
go towards her student loanghis is less tharthe payment required under the income-based
repayment plans. Although the court has deteznhitiat she could cut her expenses in certain
areas and retirement contribrts to afford the $205 monthly payment under REPAYE, Metz'’s
testimony that she could not afford this payment is supported by her monthly schedule submitted
to the bankruptcy court.

With respect to Metz’s bankruptcies, ECM@ues that Metz's testimony that the student
loan debt was a motivating factor shows eklaf good faith. The dhority cited by ECMC,
however, does not stand for the proposition that siiudan debt cannot be a “motivating factor”
for bankruptcy. Clearly, any sigreéint debt could be a factor one’s decision to file for
bankruptcy. ECMC also argues tlaatiebtor lacks good faith if thratio of studentoan debt to
other debt is high. ECMC, howevéiils to cite to evidence in &record showing the percentage
of student loan debt to other debt intile prior bankruptcies. (Doc. 8 at 41.)

The record shows that Metz has continupliyd on her student loan while in Chapter 13
proceedings. Essentially, Metz has been paying on a bankruptcy plan since 2001. The bankruptcy
court held that Metz made nearly all payments requirecei2®1 case and completed both plans

in her 2006 and 2012 case. The court agrees waethbahkruptcy court thatighis “no mean feat

13



and it shows that she intended ty ja& least some of her student loan debt.” (Bankr. Op. at 15.)
Metz has clearly struggled with financial issulging the past 20 yearsMetz, however, has
continued to make payments orr lstudent loan as required under plans that were approved
by the bankruptcy court. Metz believed tsae could not afford a payment under the income-
based repayment plan and that belief has not leawn to be in bad ith. Moreover, under the
circumstances of this case, Metz's paymentsutite income-based repayment plans would not
stop the accrual of additional interest and her paytswould therefore camtvene the fresh start
policy of the Bankruptcy Code. The court finds that Metz has made a good faith effort to pay her
loan, but she will be unable to pay the entire loan.

The court finds that the bankruptcy coudscision to discharge the interest on Metz’s
student loan was not erroneous.

D. Cross Appeal

Metz argues on appeal thaéthankruptcy court erred in disgrging only her accumulated
interest. Metz contends that a full dischargegsiired by the statute. Meargues that the statute
is essentially an all-or-nothingontemplation and the absence ie #tatute of words such as “to
the extent” of undue hardship supisocher position that a partialstiharge is nallowed. (Doc.
11 at 15.) Metz cites t8kaggs v. Great Lakes Higheduc. Corp. (In re Skaggs)96 B.R. 865,
866-67 (Bankr. W.D. Okla. 1996), for the proposititnat section 523(a)(8) provides an all-or-
nothing approach to the disarge of student loan be (Doc. 11 at 15.)

Although the Tenth Circuit has not exprgssuled on the abilityto grant a partial
discharge, the court of appealstdiscussed it in dicta. Theuwrt of appeals stated that “[w]e
agree with our sister circuits that a bankruptcy court cannot exerd@sEifga) [equitable] powers

to grant a partial discharge sfudent loans unless § 523(a)(8) has been satisfied...Because the
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Bankruptcy Court found that no wnel hardship existed, it lacked the power to grant a partial
discharge, and thus erred in giag the Alderetes such relieffh re Alderete412 F.3d at 1207.
The majority of courts have rejected the @linothing approach, findinfhat an all-or-nothing
approach to the dischargeability of studenbtdeontravenes Congress' intent in granting
bankruptcy courts equitable authority to entothe provisions of the Bankruptcy Codéti re
Saxman 325 F.3d 1168, 1174 (9th Cir. 2003). The tagrees and finds that the bankruptcy
court’s equitable powers allow the court to grargartial discharge of student loan debt upon a
finding of undue hardshipld.; see also In re Alderetd12 F.3d at 1207.

Based on a finding that Metz has establishe undue hardship and that Metz has the
ability to repay the principal pton of her student loan debtgetltourt finds that the bankruptcy
court did not err in only grdimg a partial discharge.

V. Conclusion

The bankruptcy court's Order and Judgmemdifig that Metz’'s accrued interest on her
student loan is dischargeable undetUl$.C. § 523(a)(8) is hereby AFFIRMED.

IT IS SO ORDERED this 2nd day of May, 2019.
sdohnW. Broomes

JOHN W. BROOMES
UNITED STATES DISTRICT JUDGE
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