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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

ANTHONY L. ALLEN,

Plaintiff,

WICHITA STATE UNIVERSITY,

)

)

)

)

VS. ) CaseNo. 18-1348-JTM-KGG

)

)

etal., )
)

)

Defendant.

)

MEMORANDUM & ORDER ON
MOTION TO PROCEED WITHOUT PREPAYMENT OF FEES,
MOTION TO APPOINT COUNSEL, AND
REPORT & RECOMMENDATION FOR DISMISSAL

In conjunction with his federal court Complaint (Doc. 1), Plaintiff Anthony
L. Allen has also filed an Application #roceed Without Prepaying Fees or Costs
(“IFP application,” Doc. 3, sealed) withsupporting financial affidavit (Doc. 3-1).
Plaintiff also filed a Motion to Appoin€ounsel. (Doc. 4.) After review of
Plaintiff's motions, as well athe Complaint, the Cou@RANTS the IFP
application (Doc. 3)DENIES his request for counsel (Doc. 4), arsdommends

Plaintiff’'s claims bedismissed for failure to state a viabfederal cause aiction.
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A. Motion to Proceed | FP.

Under 28 U.S.C. § 1915(a), a federalirt may authorize commencement of
an action without prepayment of fees, spstc., by a person who lacks financial
means. 28 U.S.C. § 1915(a). “Proceedmfiprma pauperis in a civil case ‘is a
privilege, not a right — fundamental or otherwiseBarnett v. Northwest Schopl
No. 00-2499, 2000 WL 1909625, at *.(Kan. Dec. 26, 2000) (quotinghite v.
Coloradg 157 F.3d 1226, 1233 (10€ir. 1998)). The decision to grant or deny in
forma pauperis status lies withiretsound discretion of the coui@abrera v.
Horgas No. 98-4231, 1999 WL 241783, at *1 (10th Cir. Apr. 23, 1999).

There is a liberal policy toward pritting proceedings in forma pauperis
when necessary to ensure that the cougsaailable to all citizens, not just those
who can afford to paySee generally, Yellen v. Cooper828 F.2d 1471 (10th Cir.
1987). In construing the applicationdhaffidavit, courts generally seek to
compare an applicant’s monthlypenses to monthly income. Seatillo v. N.
Am. Van Lines, Inc, No. 02-2162, 2002 WL 1162684, at *1 (D.Kan. Apr. 15,
2002);Webb v. Cessna AircraftNo. 00-2229, 2000 WL 1025575, at *1 (D.Kan.
July 17, 2000) (denying motion becauBdaintiff is employea, with monthly
income exceeding her monthly expesdy approximately $600.00").

In the supporting financiaffidavit, Plaintiff indicates he is 51 years old and

single with no listed dependents. (Docs8aled, at 1-2.) Plaintiff is currently



unemployed and lists no prior employmernid.,(at 2-3.) Plaintiff owns no real
property and does not own an automobilel., @t 3-4.) He lists no cash on hand
and does not indicate that he receives government benéditsat(4.) Plaintiff
lists no monthly expenses or other debtsl., @t 5.)

The Court has concerns about the latknformation contained in Plaintiff's
financial affidavit. Plaintiff lists nencome, government befits, or monetary
gifts. He lists no employment, pastpresent. Plaintiff does not provide
information regarding the most basic higiexpenses. For instance, based on the
information provided, the Court has no indioa as to how Plaintiff is even able
to feed himself over theourse of a month.

That stated, given the recommendation of dismissal to the District Court,
infra, the Court sees no benefit to requiraififf to provide additional financial
information. The Court finds that, baksen the information vided, Plaintiff's
access to the Court would be significandithyited absent the ability to file this
action without payment of fees@ costs. As such, the CoGRANTS Plaintiff
leave to proceeih forma pauperis. (Doc. 3, sealed.)

B. Maotion to Appoint Counsel.

Plaintiff has also filed a motion requesting the appointment of counsel.

(Doc. 4.) As an initial mattethe Court notes that there is no constitutional right to

have counsel appointed in tigases such as this onBeaudry v. Corr. Corp. of



Am., 331 F.3d 1164, 1169 (10th Cir. 2003). “[éktrict court has discretion to
request counsel to represent an indigenypa a civil case” pursuant to 28 U.S.C.
8§ 1915(e)(1).Commodity Futures Trading Comm’n v. BrockbanB16 F. App’x
707, 712 (10th Cir. 2008). The decision whetieeappoint counsel “is left to the
sound discretion of the district courtl’yons v. Kyney 367 F. App’x 878, n.9
(10th Cir. 2010) (citation omitted).

The Tenth Circuit has identified four facs to be considered when a court is
deciding whether to appoint counsel foriadividual: (1) plaintiff's ability to
afford counsel, (2) plaintiff's diligence isearching for counsel, (3) the merits of
plaintiff's case, and (4) plaintiff's capacitg prepare and present the case without
the aid of counselMcCarthy v. Weinberg753 F.2d 836, 838-39 (10th Cir. 1985)
(listing factors applicable to applications under the IFP statQtestner v.
Colorado Springs Cablevisiqr979 F.2d 1417, 1421 (10th Cir. 1992) (listing
factors applicable to applications undétte VII). Thoughtfuland prudent use of
the appointment power is necessary s Willing counsel may be located without
the need to make coercive appointmenthe indiscriminate appointment of
volunteer counsel to undeserving claiwifi waste a precious resource and may
discourage attorneys from donating their tinGastner 979 F.2d at 1421.

As discussed in Section Aypra, based on the informian provided to the

Court, Plaintiff's financial situation auld make it impossible for him to afford



counsel. The second factor is Plaintifffitigence in searchinfpr counsel. Based

on the information contained in the fomotion, Plaintiff has been diligent, but
unsuccessful, in attempting to secure legplesentation. (Doc. 4.) As for the

next factor, the Court has concerns regegdhe viability of Plaintiff's claims in
federal court, as discussed in Sectioni@ra. See McCarthy, 753 F.2d at 838-39
(10th Cir. 1985)Castner 979 F.2d at 1421. The Court’s analysis thus turns to the
final factor, Plaintiff’'s capacity to prepaand present the case without the aid of
counsel.Castner 979 F.2d at 1420-21.

In considering this factor, the Court stlook to the complexity of the legal
issues and Plaintiff's ability to ¢f@er and present crucial factkl., at 1422. The
Court notes that the factual and legal issodhis case are not unusually complex.
Cf. Kayhill v. Unified Govern. of Wyandot{el97 F.R.D. 454, 458 (D.Kan. 2000)
(finding that the “factual and legal issti@s a case involving a former employee’s
allegations of race, religion, sex, natibondgin, and disability discrimination were
“not complex”).

The Court sees no basis to distirghuPlaintiff from the many other
untrained individuals who represent themse|wesse on various types of claims
in Courts throughout the United Statesamy given day. Although Plaintiff is not

trained as an attorney, and whileatorney might premt this case more



effectively, this fact alone does not wartappointment of counsel. As such, the
Motion to Appoint Counsel (Doc. 4, sealedPDENIED.
C. Sufficiency of Complaint and Recommendation for Dismissal.

Pursuant to 28 U.S.C. §1915(e)(@);ourt “shall dismiss” am forma
pauperis case “at any time if the court determirtleat . . . the action or appeal —
(i) is frivolous or malicious; (ii) failgo state a claim owhich relief may be
granted; or (iii) seeks ametary relief against a deigant who is immune from
such relief.” “When a plaintiff is procegt) in forma pauperis, a court has a duty
to review the complaint to ensurg@moper balance between these competing
interests.” Mitchell v. DeseretHealth Care Facility, No. 13-1360-RDR-KGG,
2013 WL 5797609, at *1 (D. Kan. Sept. 2013). The purpose of § 1915(e) is
“the prevention of abusive or capricious litigatiorHarris v. Campbell 804
F.Supp. 153, 155 (D.Kan. 1992) (internaation omitted) (discussing similar
language contained in 8 1915(djior to the 1996 amendment$ua sponte
dismissal under 8§ 1915 is proper whendbmplaint clearly appears frivolous or
malicious on its faceHall v. Bellmon, 935 F.2d 1106, 1108 (10th Cir. 1991).

In determining whether dismissalappropriate under 8 1915(e)(2)(B), a
plaintiff’'s complaint willbe analyzed by the Cowrhder the same sufficiency
standard as a Rule 12(b)(6) Motion to DismiSee Kay v. Bemis500 F.3d 1214,

1217-18 (10th Cir. 2007). In making this aysas$, the Court will accept as true all



well-pleaded facts and will draw all reasoleimferences from those facts in favor
of the plaintiff. See Moore v. Guthrie 438 F.3d 1036, 1039 (10th Cir.2006). The
Court will also liberally construe the pleadings of a pro se plairfs#é Jackson v.
Integra Inc., 952 F.2d 1260, 1261 (10th Cir.1991).

This does not mean, however, tha @ourt must become an advocate for
thepro se plaintiff. Hall, 935 F.2d at 111G3ge also Haines v. Kerner404 U.S.
519, 92 S.Ct. 594 (1972). Liberally construing a pro se plaintiff's complaint means
that “if the court can reasonably read fibeadings to state a valid claim on which
the plaintiff could prevail, it should do si@spite the plaintiff's failure to cite
proper legal authority, his confusion ofriais legal theories, his poor syntax and
sentence construction, or his unfanmitiawith pleading requirements.Hall, 935
F.2d at 1110.

A complaint “must set forth the groundtplaintiff's entitlement to relief
through more than labels, conclusions arfdrmulaic recitation of the elements of
a cause of action.Fisher v. Lynch 531 F. Supp.2d 1253, 1260 (D. Kan. Jan. 22,
2008) (citingBell Atlantic Corp. v. Twombly550 U.S. 544, 555, 127 S.Ct. 1955,
1964-65, 167 L.Ed.2d 929 (2007), addll v. Bellmon, 935 F.2d 1106, 1110 (10th
Cir.1991) (holding that a plaintiff need notecisely state each element, but must
plead minimal factual allegatns on those material elemeftitat must be proved)).

“In other words, plaintiff must allege Sicient facts to state a claim which is



plausible — rather than meradpnceivable — on its face Fisher, 531 F. Supp.2d
at 1260 (citingBell Atlantic Corp. v. Twombly127 S.Ct. at 1974). Factual
allegations in the complaint must beoeigh to raise a right to relief “above the
speculative level.’Kay v. Bemis500 F.3d at 1218 (citinBell Atlantic Corp. v.
Twombly, 127 S.Ct. At 1965).

While a complaint generally need noeatl detailed facts, Fed.R.Civ.P. 8(a),
it must give the defendant sufficient noticetloé claims asserted by the plaintiff so
that they can provide an appropriate answiéonroe v. OwensNos. 01-1186, 01-
1189, 01-1207, 2002 WL 437964 (10th @#far. 21, 2002). Rule 8(a) requires
three minimal pieces of information togmide such notice to the defendant: (1) the
pleading should contain a short and plain statement of the claim showing the
pleader is entitled to relief; (2) a short and plain statement of the grounds upon
which the court’s jurisdictiodepends; and (3) the relief regted. Fed. R. Civ. P.
8(a). After reviewing Plaintiff's Complaint (Doc. 1) and construing the allegations
liberally, if the Court finds that he haglé to state a claim upon which relief may
be granted, the Court is compelledéocommend that the ach be dismissed.

Plaintiff alleges that he was “deniadight to a [sic] education for alleging
[sic] violating the student code of condipolicy on or about the date of August
15, 2015[,] as a [sic] African Americanusient at Wichita State University.”

(Doc. 1-4, at 1.) Plaintiff contends thatSU administration did not follow its own



stated procedural protections for students facing long-term suspension or
expulsion, in violation of his “constitutional right under thé' &mendment equal
protection of the laws... .”1d., at 1, 2.)

Plaintiff filed his federal court Confgant on December 26, 2018. (Doc. 1.)
Plaintiff states that the ewts alleged in the Comié occurred in August 2015,
more than three years befdre filed the present lawsuitle also indicates that he
filed a “grievance” in 2015 with WSU regang) his expulsion. (Doc. 1-3, at 1.)
An attachment to Plaintiff's Complairtipwever, appears tadicate that the event
resulting in Plaintiff's expulsion, a crimatrespass, occumeon March 27, 2014.
(Doc. 1-5, at 4.) Further, Plaintiffigritten request to the University “Appeals
Committee” requesting his return to WSUisst-marked June 26, 2014. (Doc. 1-
5, at 1-2.) A second letter from Plaintiff WSU is also dated in 2014, while a
third is dated February 8, 2019d.( at 3, 4.)

Interpreting the facts in the light mostvtaable to Plaintiff, the latest his
claims arguably could hawaecrued is December 31, 2015. “No statute of
limitations is expressly provided faivil rights claims brought under section
1983.” Garcia v. Wilson 731 F.2d 640, 642 (10th Cit984). As such, the Court
looks to the law of the forum state taielenine the applicable limitations period.
Id. In doing so, the Tenth Circuit has held “that every section 1983 claim is in

essence an action for injury to personal rights’ and therefore apply the statute of



limitations for personal injury actions the state where éhclaim accrued.Keith
v. Koerner 843 F.3d 833 (1I0Cir. 2016) (citations omitted).

Applying this rule in the present casiee relevant statute of limitations as to
Plaintiff's claims, at the latest, wouldVeexpired in 2017. His claims were not
raised until the filing of the preselatwsuit on December 26, 2018. As such,
Plaintiff’'s claims are futile bcause they are barred by Htatute of limitations. “If
the allegations show thatlief is barred by the applicabsatute of limitations, the
complaint is subject to dismissal for failure to state a clai@hance v. Zinke
898 F.3d 1025, 1034 (10th Cir. 2018) (&diis and internal quotation marks
omitted).

The Court finds that Plaintiff's clainmere futile because he has failed to state
a claim for which relief can be granted endhe facts alleged given the statute of
limitations issue. The undersigd Magistrate Judge thuecommends to the

District Court that Plaintiff's claims bBI SMISSED in their entirety.

IT IS THEREFORE ORDERED that Prdiff's motion for IFP status (Doc.
3) isGRANTED.
IT IS FURTHER ORDERED that Plaintiff's Motion for Appointment of

Counsel (Doc. 4) iDENIED.
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IT IS RECOMMENDED to the District Court that Plaintiff's Complaint be
DISMISSED for the failure to state a afaion which relief may be granted. The
Clerk’s office shall not proceed tesue summons in this case.

IT IS THEREFORE ORDERE that a copy of the recommendation shall be
sent to Plaintiff via certified mail. Pursuant to 28 U.S.C. 8636(b)(1), Fed.R.Civ.P.
72, and D.Kan. Rule 72.4, Plaintiff shall have fourteen (14) days after service of
a copy of these proposed findings and neeendations to serve and file with the
U.S. District Judge assignéalthe case, any written objens to the findings of
fact, conclusions of law, or recommendat of the undersigned Magistrate Judge.
Plaintiff's failure to file such written, specific objections within the 14-day period
will bar appellate review of the proposkadings of fact, conclusions of law, and
the recommended disposition.

IT ISSO ORDERED AND RECOMMENDED.

Dated at Wichita, Kansas, on thi8 @ay of January, 2019.

S/ KENNETHG. GALE
KENNETHG. GALE
UnitedStatesMagistrateJudge
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