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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

JANE WALTERS,

Plaintiff,

VS. Case No. 19-1010-EFM

DOLLAR GENERAL CORPORATION and
DG RETAIL LLC,

Defendants.

MEMORANDUM AND ORDER

Before the Court is Defendants Dollarr@eal Corporation and DG Retail LLC’s Motion
to Dismiss Plaintiff’'s Claim for Punitive Damagesiorthe Alternative, to Strike said Claim (Doc.
18). For the reasons stated below, the Court denies Defendants’ motion.

l. Factual and Procedural Background

Jane Walters brings this action againstfdddants under diversity jurisdiction for a
personal injury she sustained on June 3, 2018, taifpping and falling on a sidewalk outside of
Defendants’ store in Pratt, Kansas. Shegalle among other things, that Defendants were
negligent in their inspection and maintenance efdidewalk. Walters filed this suit on January

17, 2019, seeking both compensatory and punitive gasaaDefendants now move to dismiss, or
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in the alternative, to strike Walters’ punitive dayea claim, arguing that she violated K.S.A. § 60-
3703 by including that claim in her complaintkaut first seeking kve of the Court.
. Legal Standard

In diversity cases, therie doctrine instructs that federadurts must apply state substantive
law and federaprocedural law. “When a situation igovered by one of hFederal Rules, the
guestion facing the court is a faydrom the typical, relatively unguiddgrie Choice: the court
has been instructed to apply thederal Rule, and can refusedo so only if . . . the Rule in
question transgresses . . . the ®mf the [Rules] Enabling Act” When faced with a choice
between a state rule and an allegedly conmilictfederal rule, the Got follows a two-step
framework® First, the Court must decide “whethee thcope of the federal rule is sufficiently
broad to control the issue befdhe court, thereby leaving noaomm for the operation of seemingly
conflicting state law* When conducting this analysis, thdéeal rules should be given their plain
meaning® There is a conflict only if there is a “direct collision” between federal and state law—
one that is “unavoidablé.”If the state and federal rules “can exist side by side . . . each controlling

its own intended sphere ofwerage,” there is no confliét.

1 James River Ins. Co. v. Rapid Funding, 1668 F.3d 1207, 1216-17 (10th Cir. 2011).
2Hanna v. Plumer380 U.S. 460, 471 (1965).
3 Racher v. Westlake Nursing Home Ltd. P’s8ipl F.3d 1152, 1162 (10th Cir. 2017).

4 Shady Grove Orthopedic Assocs., P.A. v. Allstate Ins, &89 U.S. 393, 4212010) (Stevens, J.,
concurring) (internal quotations omitted).

5Walker v. Armco Steel Cagpt46 U.S. 740, 750 n.9 (1980).
61d. at 749-50 (internal citations omitted).
71d. at 752.



If there is a direct collisiobetween the state law and theldeal rule, the Court proceeds
to the second step and must determine whether the federal rule f ifdtigs, that rule governs
the disputé. If there is no direct collisih, the Court’s analysis proceeds uriige.’® The federal
rule is valid if it does not “abridge, enlargenoodify any substantive right” established under state
law.'* Ultimately, the Court looks ttwhether the federal procedurraile has displaced ‘a State’s
definition of its own rights or remedies*?”

1. Analysis

Defendants seek to dismiss Walters’ punitivendges claim, arguing that, in light of the
Supreme Court’s decision Bhady Grove Orthopedic Associatedd.R:. Allstate Insurance Co.
K.S.A. 8 60-3703 applies to pleadis in diversity case In arguing forthis interpretation,
Defendants ask the Court to overturn its longditag precedent that the Federal Rules of Civil
Procedure govern the pleading of punitive dareagéhe Court will proeed with the two-step
analysis outlined above to determine whetherfdderal rules or K.S.A. 8 60-3703 governs this
issue.

Under the first step of thBhady Grovenalysis, the Court determines if there is a direct
conflict between the federal and state rdfesf the federal rule, s®d on its plain meaning, is

sufficiently broad to control the issuleaving no room for the staide to operate, then there is a

8 Shady Grove559 U.S. at 422.

°1d. at 398.

0Racher 871 F.3d at 1163.

1 Shady Grove559 U.S. at 418.

2Racher 871 F.3d at 1164 (citinghady Grove559 U.S. at 418).
13 Shady Groveb59 U.S. at 421.



direct conflict!* In this case, Federal Rule of GiRrocedure 9(g) requés a plaintiff to
specifically state claims for special damatesRule 8(a) requires a plaintiff to include in her
complaint “a demand for the relief sought. Plaintiffs can amend a complaint once as a matter
of right within 21 days of servicE. If they want to amend more than once, plaintiffs must seek
leave to do so, and Rule 15(3)(@structs the Court to “freglgive leave when justice so
requires.®® On the other hand, K.S.A. § 60-3703 requirpkamtiff to seek court approval before
pleading special damag#s. Only after obtaining suchparoval can the plaintiff amend her
pleadings to include the punitive damages cBlintunlike K.S.A. § 60-3703, the Federal Rules
do not require a plaintiff to seek court approval to plead punitive darffages.

The Court concludes that a diteonflict exists between thederal and state rules. The
Kansas statute prohibits a plaintiff from pleagpunitive damages without first seeking leave of
the Court, with such leave onheing granted after an evidentiasfijowing of a prbability that
the plaintiff will prevail on the claim. In contrast, the federal rules require a plaintiff to assert a

punitive damage claim without an evidentiary showing in support of the claim. The Court

¥d.

% Fed. R. Civ. P. 9(g) (“If an item of specialndage is claimed, it mube specifically stated.”).
% Fed. R. Civ. P. 8(a).

7 Fed. R. Civ. P. 15(a)(2).

181d.

19K.S.A. § 60-3703 (“Not tort claim or reference ttoa claim for punitive damages shall be included in a
petition or other pleading unless the court enters an order allowing an amended pleading that includes a claim for
punitive damages to be filed.”).

20|d. (“The court may allow the filing of an amended pleading claiming punitive damages on a motion by
the party seeking the amended pleading and on the basis of the supporting and opposing affidavits presents that the
plaintiff has established that there is a probability that the plaintiff will prevail on the claim.”).

2lVance ex rel. Wood v. Midwest Coast Transp., Bit4 F. Supp. 2d 1089, 1090 (D. Kan. 2004) (“Courts
in this district have repeatedly held that claims forijpugndamages are properly pledthe complaint without court
order.”).



concludes that these rules each seek to contrehitne intended sphere of coverage and that they
therefore cannot exist side-by-side. As such, tieeedirect conflict undethe first step of the
Shady Groveanalysis.

Proceeding on to the second step in theyamalthe Court must determine whether the
federal rules constitute a valid exerciseantthority by the Supreme Court under the Rules
Enabling Act??> In other words, the Court must determine whether the federal rules “abridge,
enlarge or modify” a substanévight under Kansas state 1&tv.UItimately, the Court looks to
“whether the federal procedural rule has dispth‘a State’s definition of its own rights or
remedies.’?*

“It is well establishd in this district that K.S.A§ 60-3703 is purely predural and does
not apply in federal cour£® Courts in this district have regedly found that the federal rules
govern the pleading of punitive damages in diversity c&sstore recently, in a case very similar
to this one, another court in this District ruled that the federal rules constitute a valid exercise of
authority under the Rules Enabling A¢étFurthermore, Defendants poto no Tenth Circuit case
directly addressing this issue.

The Court declines to overturn its longstanding precedent. K.S.A. 8 60-3703 is purely

procedural. The Federal RulesCivil Procedure governing the pleading of punitive damages are

2228 U.S.C. § 2072.

23 Shady Grove559 U.S. at 418.

24 Racher 871 F.3d at 1164 (citinhady Grove559 U.S. at 418).

25 Centrinex, LLC v. Darkstar Grp., LT Q015 WL 6553890 at *3 (D. Kan. 2015).

26 See, e.gSchnuelle v. C & C Auto Sales, 1089 F. Supp. 2d 1294, 1299 (D. Kan. 20@3umann v. Hall
1998 WL 513008 (D. Kan. 1998)vhittenburg v. L.J. Holding C830 F. Supp. 557 (D. Kan. 199Blgil v. Scholastic
Book Fairs, Inc, 1997 WL 222407 (D. Kan. 1997).

27D.M. by & through Morgan v. Wesley Med. Ctr. LLZD19 WL 2448574, at *7 (D. Kan. 2019).
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also purely procedural. Therefore, the conflicthis case does not “abridge, enlarge or modify”
a substantive right under Kassstate law. As suchnder the second step of tBhady Grove
analysis, the federal rules are a valid exerofsguthority under the Rules Enabling Act.

The Court concludes that there is a direct lodrifetween the federal rule and Kansas state
law. Since the federal rules argadid exercise of authiy in this instance, they govern the case.
The Defendants offer no compelling argumethst convince this Court to overturn its
longstanding precedent. As a result, the Court declines to apply K.S.A. § 60-3703 in this case.

IT ISTHEREFORE ORDERED that Defendants Dollar Geral Corporation and DG
Retail LLC’s Motion to Dismiss Platiff’'s Claim for Punitive Damages or, in the Alternative, to
Strike said Claim (Doc. 18) BENIED.

IT 1SSO ORDERED.

Dated this 6th day of November, 2019.

ERIC F. MELGREN
UNITED STATESDISTRICT JUDGE



