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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

CARMEN N. WATSON,

Plaintiff,
V. Case No. 19-1044-EFM-JPO
U.S.D. NO. 500,

Defendant.

MEMORANDUM AND ORDER

Carmen N. Watson (“Plaintiff”), proceedinggpse, claims that her employer, U.S.D. No.
500 (“Defendant”), retaliated against her becaudeeofdisability. The Court previously denied
in part and granted in part Defgant's Motion to Dismiss for faite to state a claim (Doc. 77).
Pursuant to this Court’s previoosder, Plaintiff's only remaininglaim is retaliation in violation
of the Americans with Disabilities Act (“ADA").

There are several motions and objections ctiydefore the Court.Plaintiff moves the
Court for summary judgment pursuant to Federal Rul€ivil Procedure 56 (Doc. 97). Plaintiff
has also filed “Objections” to several of Maate Judge O’Hara’s rulings (Docs. 99, 125).
Defendant has filed a Motion for Partial Judgmem the Pleadings (Doc. 109). For the reasons

stated in more detail below, the Court deniesrfdff’'s motions and grants Defendant’s motion.
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l. Factual and Procedural Background

Plaintiff worked as a budriver for Defendant fron2008 to 2018. Since 2014, Plaintiff
has suffered from numerous disabilities. On multiple occasions between January 2017 and
September 2018, Plaintiff complained to Defendamimagerial staff that she was being harassed
and retaliated against because of her n&daionditions and otheelated factors.

Following her complaints, in May 2017 ardjain in September 2018, Plaintiff filed
harassment and retaliation grievances withKansas Human Rights Commission (“KHRC”) and
the Equal Employment Opportunity Commasi(“EEOC”). In October 2018, KHRC completed
its investigation of Plaintiff'$irst complaint. KHRC found no pbable cause. On November 28,
2018, the EEOC dismissed Plaintiff’s first compland issued her a right sue letter. In May
2019, the KHRC dismissed Plaintiff's second cteimd due to the filing of this suit.

On February 25, 2019, Plaintiff filed thisitsagainst Defendant and four supervisory
employees. On May 6, 2019, Plaintiff filed an é&mded Complaint asserting claims for relief
under the ADA, Titles VI and VII of the Civil RightAct, Title IX of the Education Amendments,
the Rehabilitation Act, 42 U.S.C. § 1983 for alation of the First and Fourteenth Amendments
of the United States Constitution, and the Kansas Act Against Discrimirtatitiaintiff seeks
$500,000 in total damages for her ADA retaliat@daim including compensatory, punitive, and
special damages. Plaintiff alsequests a jury trial.

On June 6, 2019, Defendant and two superyiemployees filed motions to dismiss
pursuant to Fed. R. Civ. P. 12(b)(6) for failurestate a claim upon whiaelief can be granted.
On July 30, 2019, the Court granted®w@ants’ motions to dismis# elaims except for Plaintiff's

retaliation claim under the ADA against this Defemdal' he Court concludkthat Plaintiff's ADA

1SeeDoc. 20.



claim, treated as true, raised a plausible imfegethat Defendant’s adverse employment actions
were the result of Plaintiff's dability discrimination complaintsThe Court also dismissed the
two supervisory employees from the cagd.the scheduling conference on September 5, 2019,
the Court dismissed the two remiaip supervisors, leaving Defenda# the sole defendant in the
matter.

There are multiple motions currently before tBourt. Plaintiff asserts that summary
judgment is appropriate pursuant to Fed. R. Ci®aP.She claims that this Court’s previous order
found as a matter of law that slas entitled to judgment on heatch. Defendant contends that
Plaintiff's motion is premature and should be denied pursuanttdR=eCiv. P. 56(d). Defendant
has also filed a Motion for Partial Judgment oa Bieadings. It seeks judgment as a matter of
law in its favor on Plaintiff's request for puniévdamages, compensatory damages, and a jury
trial. Finally, Plaintiff has filed “Objections” teeveral rulings made by Magistrate Judge O’Hara.
The Court will address each in turn.

Il. Analysis
A. Plaintiff's Motion for Summary Judgment

1. Legal Standard

Summary judgment is appropriatéhe moving party demonstrates that there is no genuine
issue as to any material fact, and the movsusntitled to judgment as a matter of Aawlhe
movant bears the initial burdenmoof and must show the lackefidence on an essential element

of the claim® If the movant carries its initial burdethe nonmovant may not simply rest on its

2Fed. R. Civ. P. 56(a).

3Thom v. Bristol-Myers Squibb G853 F.3d 848, 851 (10th Cir. 2003) (citi@glotex Corp. v. Catrett
477 U.S. 317, 322-23, 325 (1986)).



pleading but must instead “set forth specific fadtsit would be admissible in evidence in the
event of trial from which a rational tri@f fact could find for the nonmovahtThese facts must
be clearly identified through affidavits, degas transcripts, or incorporated exhibits—
conclusory allegations alone cansatvive a motion for summary judgmentThe Court views
all evidence and reasonable infezes in the light most favoribto the party opposing summary
judgment®

Additionally, the nonmovant is permitted tequest deferral on a summary judgment
motion pending additional discovery pursuant tal.Ae. Civ. P. 56(d). Under this rule, if the
nonmoving party demonstrates byclation or affidavit, that ikannot present factessential to
justify its opposition, “the court may: (1) defer considering the motion or deny it; (2) allow time
to obtain affidavits or declaratis or to take discovery; or (3) issue any other appropriate drder.”

The Tenth Circuit imposes four requirensnh a party seekinglief under Rule 56(dj.
The party’s declaration or affidavit “must spec(fi) the probable facts not available, (2) why
those facts cannot be presented aulye(3) what steps have betken to obtain those facts, and
(4) how additional time will enable [the partid obtain those facts and rebut the motion for

summary judgment? The court retains disetion to grant an opposimrty’s request under Rule

41d. (citing Fed. R. Civ. P. 56(€)).

5 Mitchell v. City of Moore218 F.3d 1190, 1197 (10th Cir. 2000) (citikdler v. Wal-Mart Stores, Inc.
144 F.3d 664, 671 (10th Cir. 1998)).

6 LifeWise Master Funding v. Telebar®74 F.3d 917, 927 (10th Cir. 2004) (citation omitted).
" Fed. R. Civ. P. 56(d).

8 Gutierrez v. Cobqs841 F.3d 895, 908 (10th Cir. 2016). Theu@awill refer to these four factors as “the
Gutierrezfactors” while recognizinghe factors predate the case.

91d. (quotingBirch v. Polaris Indus., Inc812 F.3d 1238, 1249 (10th Cir. 2015)) (alternation in original).



56(d)1° TheGutierrezfactors are not a high burden, anddsifiits submitted under the rule “are
entitled to liberal treatment unle®y are dilatory or meritlesd?

2. Discussion

As her basis for summary judgment, Pldfndisserts that the Court’s order denying
Defendant’s Motion to Dismiss established airdl for relief as a matter of law, and that
Defendant’s filings fail to raiseng genuine issue ohaterial fact? In response, Defendant seeks
deferral of summary judgment murant to Fed. R. Civ. P. 56(tf).Defendant argues that deferral
is appropriate because Plaintiff has failed to dgmyith discovery requests, the time for discovery
has not closed, and essential facts are unkriéviRule 56(d) does notgeire Defendant to rebut
Plaintiff's motion for summary judgent. Rather, Defendant’s re@ienust demonstrate that, due
to discovery limitations, Defendaoannot properly oppose the motidnThe rule “is designed to
safeguard against a premature or iowitent grant of summary judgmenif.”

Defendant’s affidavit sufficiently establishes the first th@agierrezfactors — there are
facts currently unavailable to DefendantigthDefendant has made efforts to obtdin.In its

affidavit, Defendant asserts thaaitiff has failed to comply witkhe initial discovery disclosures

0 Harlan v. United Fire & Cas. C92015 WL 4617399, at *2 (D. Kan. 2015).

Jones v. City & Cty. of Denver, Cal®&54 F.2d 1206, 1210 (10th Cir. 1988) (citiRgtty Precision v.
Brown & Sharpe Mfg. Co742 F.2d 1260, 1264 (10th Cir. 1984)).

12Doc. 77. The Court notes that its previous Order simply found that Plaintiff aBeffedent facts for her
ADA retaliation claim to survive a motion to dismiss pursuant to Fed. R. Civ. P. 12(b)(6).

3 Doc. 103.

¥d.

15 SeeCharles Alan Wright et alEederal Practice and Procedurg 2740 (4th ed. 2019).

16 Odhuno v. Reed's Cove Health & Rehab., | 2@18 WL 1566638 at *3 (D. Kan. 2018) (citations omitted).

17 See Gutierrez841 F.3d at 908.



required under Fed. R. Civ. P. 26t&)Defendant also satisfies facffour by asserting that more
time is necessary to proceed with the discovery process including time to obtain and review
Plaintiff's medical information. Dfendant claims it intends to serfPlaintiff withinterrogatories,
requests for production, and conduct depositi@iscovery has not closed, and there are ongoing
issues with obtaining discoveryThus, Plaintiff's summary judgment motion is premature and
accordingly the Court denies it.
B. Defendant’s Motion for Partial Judgment on the Pleadings

1. LegalStandard

Under Federal Rule of Civil Procedure ¢R(a party may move for judgment on the
pleadings after the pleadings atesed as long as the motion is made early enough not to delay
trial. The standard for dismissal under Rule 1&the same as a dismissal under Rule 12(b3(6).
To survive a motion for judgment on the pleadirgspmplaint must present factual allegations,
assumed to be true, that “raise a right toefedibove the speculative level,” and must contain
“enough facts to state a claim to eflthat is plausible on its facé®” All reasonable inferences
from the pleadings are grantedfavor of the non-moving parff. Judgment on the pleadings is
appropriate when “the moving pgittas clearly established that material issue of fact remains
to be resolved and the party is @etl to judgment as a matter of lat.”"Documents attached to

the pleadings are exhibits and may basidered in deciding a Rule 12(c) motfdn.

8 The Court ordered Plaintiff to comply with initial discovery by November 14, 20b8. 104.

9 Myers v. Koopmar738 F.3d 1190, 1193 (10th Cir. 2013).

20 Bell Atlantic Corp. v. Twombjy650 U.S. 544, 555, 570 (2007).

2! Sanders v. Mountain Am. Fed. Credit Uni6é89 F.3d 1138, 1141 (10th Cir. 2012) (citation omitted).
221d. (quotations marks and citation omitted).

23 park Univ. Enters., Inc. v. Am. Cas. Cé42 F.3d 1239, 1244 (10th Cir. 2006), abrogated on other

-6-



2. Discussion

Plaintiff seeks $500,000 in damages for ABA retaliation claim — $250,000 in general
compensatory damages, $100,000 in front pay, and $150,000 in punitive démBlgastiff also
requests a jury trial. Defendant asserts thainBff is not entitled to punitive and compensatory
damages as a matter of law, and therefore, Plaintifiti®ntitled to a jury trial in this matter. The
Court will address each category of dansaged the right to a jury trial.

Plaintiff seeks $150,000 in punitive damages. Pamsto 42 U.S.G81981(b)(1), punitive
damages are not available against a governmentwag@erpolitical subdivision. Defendant is a
unified school district and governmental subdivision of the State of Kansas. Thus, punitive
damages cannot be awarded faiftiff’'s ADA retaliation clam as matter of law. Additionally,
in her response to Defendant’s motion, Plaintiff concedes that her request for punitive damages
should be dismissed. Therefore, punitive damégeRlaintiff’'s ADA retdiation claim will not
be considered in this matter.

Plaintiff also seeks $250,000 in compensatomnaiges. This claim for relief requires
analysis under the Civil Rights Act of 1964 and 1991 amendments. The District of Kansas has
concluded that when reviewed together, Htatutory language provides compensatory and

punitive damages for ADA discrimination aias but not for ADA retaliation clain?s. Only

grounds byMagnus, Inc. v. Diamond State Ins. Z#5 F. App’x 750, 753 (10th Cir. 2013).

24 The specific breakdown of dollar figures are fromififf’s initial discovery disclosures pursuant to
Fed. R. Civ. P. 26(a), attached to Defendant’s Motion for Judgment on the Pleadings asAEwiilth are
$250,000 in general compensatory damages, $100,000 in front pay, and $150,000 in punitive.damage

25 Boe v. AlliedSignal Incl31 F. Supp. 2d 1997, 1202-03 (D. Kan. 2011) (reviewing Civil Rights Act of
1964 and 1991%kee also Crumpley v. Associated Wholesale Grp26d8 WL 1933743, at *52 (D. Kan. 2018)
(discussingBoeand subsequent casedinholtz v. Kan. Dep't of Soc. & Rehab. Ser986 F. Supp. 2d 1222, 1230-
31 (D. Kan. 2013) (denying the award of compensatory and punitive damaigésy; Wal-Mart Stores, Incl47 F.
Supp. 2d 1085, 1100-01 (D. Kan. 2001) (finding that the statutory language and legislative history did not support
punitive and compensatory damages in ADA retaliation claiig)pson v. Hospira, Inc2009 WL 10706747, at
*2 (D. Kan. 2009) (noting that the Tenth Circuit has not directly addressed the issue).



equitable relief is available faan ADA retaliation claim, and a ghtiff is “not entitled to
compensatory or punitive damagé®.Accordingly, to the extemRlaintiff requests compensatory
damages, her request must be denied.

As to front pay, Plaintiff that she shoute¢ awarded $100,000 as a matter of law because
Defendant’s motion concedes tHabnt pay is approjate. Plaintiff appars to misconstrue
Defendant’s motion because it makes no sueicession. Rather, Defendant’s motion does not
request a pre-trial determination on Plaintiff's request for $100/0&@nt pay. Nevertheless,
this Court must consider Plaintigfrequest for front pay as it relat® her demand for a jury trial.
Front pay is considered an awdod lost compensation intendednmake the plaintiff whole, and
it is an appropriate award under Title ¥{l. However, “front pay is not an element of
compensatory damages,” and the question of whadleward front pay is a question of law to be
determined by the court — not the jdPyAt the appropriate time, the Court will have to determine
whether Plaintiff is entitled to frorgay on her ADA retaliation claim.

Finally, Plaintiff contends that her retaliatictaim requires a jury trial. Pursuant to 42
U.S.C. 81981a(c), any party may demand a juryifrtae complaining party seeks compensatory
or punitive damages. “Absent entitlement tonpensatory and punitive damages, [p]laintiff is

not entitled to a jury trial fofa] retaliation claim under the ADA?® As discussed above, Plaintiff

26 Crumpley 2018 WL 1933743, at *52 (quotirgpe 131 F. Supp. 2d at 1203).

2" Mclnnis v. Fairfield Communities, Ina&458 F.3d 1129, 1145 (10th Cir. 2006) (citislguan v. Level 3
Commc'n, Inc.353 F.3d 1158, 1176 (10th Cir. 2003)).

28 pollard v. E.I. du Pont de Nemours & ¢632 U.S. 843, 848 (200 clnnis, 458 F.3d at 1145 (citing
Whittington v. Nordam Group Inc229 F.3d 986, 1000 (10th Cir. 2005)).

29 Boe 131 F. Supp. 2d at 1203 (citid@ U.S.C. § 1981a(c)¥ee also Simpsp@009 WL 10706747, at *3.



cannot obtain punitive or compensatory damagekisnmatter. Furtherare, a front pay award,
if any, is determined by the court. TherefdP&gintiff is not entitled to a jury trial.

In sum, Defendant is entitled to judgmentaamatter of law with regard to Plaintiff's
requests for punitive damages, compensatory damages jury trial, and thus the Court grants
Defendant’s motion.

C. Plaintiff's Objections to Magistrate Judge O’Hara’s Rulings
There are two motions before the Courtwhich Plaintiff objects to Magistrate Judge
O’Hara’s rulings. The Court findsdhboth motions are without merit.

1. Legal Standard

Upon objection to a magistrajigdge order on a nongpositive matter, the district court
may modify or set aside any portiofithe order which it finds to belearly erroneous or contrary
to law.”° The court does not conduct a de novo reyiewt applies a mordeferential standard
which requires the moving party to show that thejisteate judge’s order is clearly erroneous or
contrary to law?! The court is required to affirm the gistrate judge’s order unless the entire
record leaves the court “with the definite dinoh conviction that a mistake has been committ&d.”

2. Discussion

With regard to Plaintiff's first objectionMagistrate Judge O’Hargranted Defendant’s
Motion for Order to Disclose Records requegtKHRC and EEOC files paining to Plaintiff

excluding conciliatory recordshd attorney work product. Jud@eHara found that the requested

0 Fed. R. Civ. P. 72(a); 28 U.S.C. § 636(b)(1)(A).
31 See Burton v. R.J. Reynolds Tobaccq €67 F.R.D. 491, 494 (D.Kan.1997).

32 Ocelot Oil Corp. v. Sparrow Indys847 F.2d 1458, 1464 (10th Cir.1988) (quotisgjted States v. U.S.
Gypsum Cq.333 U.S. 364, 395 (1948pee also Smith v. MCI Telecomm. Cpff37 F.R.D. 25, 27 (D. Kan. 1991)
(noting that the district court judge generally deferthéeomagistrate judge and overrules an order only for clear
abuse of discretion).



information was relevant and discoverable. @gtober 2, 2019, Plaintiff filed an objection and
the instant request for review of Magistrate Judge O’Hara’s September 30, 2019 Order (Bfoc. 99).
She claims that Judge O’Hara disregardedQbigrt’s previous order denying Defendant’s Motion

to Dismiss. Plaintiff asserts thaefendant has no “legal rightsfieecords on a retaliation claim.”

Plaintiff lacks any legal basfer this conclusionFederal Rule of Civil Procedure 26(b)(1)
allows parties to “obtain discovery regardiagy nonprivileged matter thag relevant to any
party’s claim or defense and praponal to the needs of the @as.. [ijnformation within this
scope of discovery need not be admissible idexnce to be discoverable.” Judge O’Hara found
Plaintiffs KHRC and EEOC claininformation relevant and discoable. This Court agrees.
Plaintiff fails to show how Judg®’Hara’s Order is clearly ern@ous or contrary to law.
Accordingly, the Court deniesd overrules Plaintiff's objection.

As to Plaintiff's latest olgjction, Plaintiff filed a Motion tcAppoint Counsel that Judge
O’Hara denied on February 4, 2020. In tRsder, Judge O’Hara noted that there is no
constitutional right to appointezbunsel in civil actions, and itel§ within the Court’s discretion
whether to appoint counsel. Judge O’Hara fourad ithwas not appropriaie this case because
Plaintiff failed to contact local attorneys willing tepresent her and that she appeared capable of
presenting her case without counsel. In additlmgge O’Hara noted th#tte factual and legal
issues were not complex, and it was uncldaether Plaintiff's chim was meritorious.

Plaintiff filed an Objection tdudge O’Hara’s order and argubat Judge O’Hara erred in
denying her request for counsel. Plaintiff fails tentify any part of Judg@’Hara’s order that is

clearly erroneous or camtry to law. Judge ®lara stated the applic@band relevant law.

33 The request for review was contained in the body of an email sent to chambers by Plaintiff. Construed
liberally, as the Court must with a pro se party, Plaistiéfnail is considered an objection to the Magistrate Judge’s
Order pursuant to Fed. R. Civ. P. 72(a).

-10-



Furthermore, Judge O’Hara provided valid reasons for the decision to deny the appointment of
counsel. Thus, Plaintiff’'s objéon is denied and overruled.

IT IS THEREFORE ORDERED that Plaintiff's Motion for Summary Judgment (Doc.
97) is herebYDENIED pursuant to Fed. R. Civ. P. 56(d).

IT IS FURTHER ORDERED that Plaintiff's Objection athRequest for Review of Order
of Magistrate Judge re 93 (Doc. 99DENIED.

IT IS FURTHER ORDERED that Defendant’s Motion foPartial Judgment on the
Pleadings (Doc. 109) SRANTED.

IT IS FURTHER ORDERED that Plaintiff's Objection t@rder of Magistrate Order on
Motion to Appoint Cougel (Doc. 125) i©ENIED.

IT IS SO ORDERED.

Dated this 3rd of March, 2020.

ERIC F. MELGREN
UNITED STATESDISTRICT JUDGE
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