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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

BRUCE LEICHTY,
Plaintiff,
V. Casélo. 19-1064-JWB
BETHEL COLLEGE;
MENNONITE CHURCH USA;
CITY OF NORTH NEWTON, KANSAS;
JOHN THIESEN! and
JOEL NAFZIGER,

Defendants.

MEMORANDUM AND ORDER
This matter is before the court on Defemdamotions to dismiss (Docs. 24, 29, 34, 39)

and Plaintiff's motion to take glicial notice (Doc. 47). The moins have been liy briefed and

are ripe for decision. (Docs. 25, 30, 35, 40, 46, 48, 49, 55, 58, 59, 60, 61, 62.) For the reasons set
forth herein, the City of North Newton’s Motioto Dismiss (Doc. 24) is GRANTED; Bethel
College and John Thiesen’s Motion to Dism(iB®c. 29) is GRANTEDN PART and DENIED

IN PART; Mennonite Church, USA’Motion to Dismiss (Doc. 343 GRANTED; Joel Nofziger’s

Motion to Dismiss (Doc. 39) is GRANTED; andakitiff’'s Motion for Order (Doc. 47) to take

judicial notice is DENIED.

I The last name of this Defendant was spelled “Thiesisetiie complaint but the parties now recognize the correct
spelling is “Thiesen.” (Doc. 30 at 1; Doc. 48 at 1.)
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l. Facts

The following allegations are takéom Plaintiff's pro se complairtt.(Doc. 1.) Plaintiff
is a resident of California and is a licensed attorney in California. In the weeks prior to March 16,
2018, Plaintiff registered for eonference titled “Mennonites anlde Holocaust” sponsored by
Bethel College (“Bethel”) and Mennonite ChurddsA (“MCUSA”). (The complaint refers to
Bethel and MCUSA collettely as “Sponsors.” 1. at 5.)) The conferenaeas to be held on the
Bethel campus in North Newton, Kansas, onrdhal6-17, 2018. Plaintiff was a member of a
congregation affiliated with MCUSA. Id. at 4-5.) Plaintiff's registration and registration fee of
$100 were accepted and he was issued a badge aedermd materials bydtSponsors. Plaintiff
alleges he was thus made a lise& who was allowed to participah the conference and to be
present on campus for the duration of the conferenick.at(5.) Alternatively, he alleges this
exchange constituted a binding contradtl. &t 6.)

Plaintiff invited two individuals of Jewish origor identity to take part in in the conference
with him as registrants and, “on the side,’nb@ke their own presentation titled “Two Jewish
Revisionists Consider the Holocaustld.(at 9.) Plaintiff’'s two guestdid not pre-register for the
conference. Upon the guests’ arrival at the emrice on March 16, the Sponsors denied a request
to register them despite their willingness to pay to forego any conference meals, and despite
ample space in the lecture hall where presentations were given. The representative who denied

the request, Mark Jantzen, agreed the issue coukl/lsited the following day in view of the fact

2 Plaintiff has filed a motion to take judicial notice of theglelitional facts. (Doc. 47.) The federal rules allow a court
to take judicial notice of facts that can be accuraaelg readily determined “fro sources whose accuracy cannot
reasonable be questioned.” Fed. R. Evid. 201(b)(2). The facts asserted by Plaiitifinelode allegations from
unspecified sources in “on-line sedes],” do not satisfy Rule 201. Pfaiff's motion (Doc. 47) is accordingly
denied.



the two individuals had traveled from (respectyeéllew York and Michign. Plaintiff's guests
were excluded from some conference eventslarch 16, although they attded certain sessions
open to the public.ld. at 9.)

The Sponsors prevented Pldinfiom handing out flyers, paphlets, or books in the foyer
outside the lecture hall where the conferencsisas were to be hkl The flyers contained
information about the off-campus presentation byrifes guests. No rules had previously been
given to registrants prohibiting eéhdistribution of materials to loér registrants. When Plaintiff
was confronted by the Sponsors abdistributing flyers he “politely assertewvhat he regarded
as his rights as a Conference stgint on a college campus.d.@t 10.) He was thereupon
“threatened with arrest, and a law enforcemédiiter from the City of North Newton was called
to the scene....”I(.) Plaintiff consented to refrain fromadributing materials in exchange for his
ability to remain at the confence. Plaintiff missed the opening remarks of the conference while
this occurred. During those remarks, a Sponspresentative, John Thiesen, allegedly told
registrants that a “Holocaust denier” (referritmgPlaintiff) was presérnwho might disrupt the
conference. I¢l. at 11.)

Plaintiff alleges he is “nat ‘Holocaust denier;’although he has “identified himself with
revisionist views on the Holocaust....Id() He has never claimetihat the pejorative label
‘Holocaust denier’ accutely describes him or #t it accounts for the complexity or nuances of
his historical views....” Ifl.) Plaintiff considers the term a slur “since it implies both that there is
incontrovertible evidence for the extermination by German authorities of six million noncombatant
Jews (and others) during World War Il and thatififf is minimizing the suffering and death of

those victims of war.”Ifl. at 12.)



Plaintiff attended the remainder of the moghsessions without indent. At the last
session in the afternoon, at a pame“Mennonite Attitudes Toward ¢hHolocaust,” Plaintiff stood
up and asked for a microphone as a question and aseg&on was drawing to a close. Plaintiff
was given a microphone and was reminttetkeep his comments on point.1d( at 13.) Plaintiff
said that, “just as there are different Mennomititudes toward the Hotaust, there are also
different Jewish attitudes toward the Holocauahtl began announcing tmagistrants could hear
a revisionist Jewish perspae on the Holocaust at a nearby location that evenidg. Jantzen,
the session moderatoangrily interrupted rad called for Plaintiff’'s mirophone to be cut off.
Jantzen then “charged up theslaf and called the police ohis mobile phone. Plaintiff's
microphone was cut off and he completed his announcement amidst shouts and jeers. Jantzen
announced that the session had endit.a( 12-13.)

With the session ended, Ritff began to leave the roomHe was approached by a
representative of MCUSA, John Sharp. He andr@lagreed to meet at lunch the next day to
discuss Plaintiff's agenda and concerig. #t 13.)

As Plaintiff was exiting the parking lot, hedtt an amicable exchange” with North Newton
Police Chief Randy Jordan agdan drove into the lotld. at 14.) Both indiwiluals were in their
vehicles with the windows rolled down. Plaintifid Jordan he was leaving the campus and was
on his way to set up the community room in North Newton, adjacent to the police station, for the
event he would be moderating that evening. Jovdanaware of the event. Plaintiff alleges that
at no time on March 16 was he ordenad to return to campus or totiks license to be present on
campus for the conference was terminated.) (

Plaintiff and his guests é¢neafter conversed with Chidbrdan at the North Newton

community room. After Plairffimoderated a presentation byshivo guests at the community



room, Plaintiff and one of his gsis returned to the campus foe tbonference’s evening event,
which was a film open to the public. After theeay, Plaintiff spoke with Jantzen about whether
the Sponsors would allow his guestsregister for and attend tlsession the next day. Jantzen
allegedly said, “Not only will theyot be allowed to register, youeaalso out of the conference.”
(Id. at 14-15.) Plaintiff told Jantzen that he (Rli#f) was a paid registrant and had a right to
attend the conference.

Plaintiff alleges that at no time did Jantzeraayone else tell hirhe was ordered not to
return to campus or specify that he “wasnbeprohibited from rettning to the campus as
distinguished from the Conference.ld.(at 16.) He alsalleges that at nbme did Jantzen or
anyone else revoke “the invitatiom Plaintiff from Sponsors’ representative John Sharp” to meet
for lunch on March 171d.)

The next morning, March 17, 2018, Plaintiff weatthe North Newton police station “to
seek clarification of hiprospective status.” Id.at 16-17.) He told the officer on duty, Officer
Stovall, what had happened and sought assuranceethauld not be arrestéidhe attempted to
assert his right to remain at the conferenceoval told him that if college officials called the
police, Plaintiff would not be arsged at that point, but if thefafials ordered him off campus, he
would be given the opportunity to leave ugmnalty of arrest if he returnedid(at 17.)

Stovall was called by the Sponsors later that mgrito execute an arrest of Plaintiff.”
(Id. at 18.) On campus, Stovall “accused Plaintifhof giving him all the facts and stated that he
now found out that Plaintiff had alreadgdn ‘trespassed’ the previous day...l18.X Stovall did
not contact Chief Jordan to detene whether he knew if Plaintiffad been ordered not to return
to campus. Stovall arrested Plaintiffld.j Plaintiff was hand-cuffed with his hands behind his

back and placed in a patrol caPlaintiff alleges the Sponsors theeir representatives “gave false



testimony and defamatory information” to Stovadior to the arrest, “naety that Plaintiff had
appeared on campus that morning in defianca fior warning issuetb him on March 16 that
he would be trespassing if he didfd.(at 19.)

As a consequence of his arrest, PlHintas detained in a holding cell at the Harvey
County Detention Center for 18 hours. He wagéirprinted and photographed. After his release,
Plaintiff allegedly confirmed with Chief Jordanat Jordan “had not ‘trespassed™ him on March
16 and that Jordan was not aware of aeggass warning by Bethel on that dal. t 20.) On
April 19, 2018, Plaintiff was informed by a City North Newton prosecutor that he would not be
prosecuted for any offenséd() Plaintiff rejected and refused endorse a $100 check sent to him
by Bethel after the conferencdd.(at 21.)

After the conference, statements abouwirRiff appeared on the worldwide web on a
website of the Anabaptist Histans, operated by Joel Nofzigeith the sponsorship of the
Lancaster Mennonite Historical Sety (‘LMHS”). (Doc. 1 at 12.)Nofziger had been present at
the conference. Nofziger and LMHS publishedranwebsite “the following false and defamatory
statements of one Lisa Schirch” that: “A M®nite Holocaust denieBruce Leichty, attended
parts of the conference”; “Leichty has passedotit Semitic literature at Mennonite Church USA
gatherings”; and “When Leichty began to askofiensive question during the conference, the
organizers removed him by calling campus security.ld.) (Nofziger refused Plaintiff's demand
that he be allowed equal space on the websitelat the statements, and thereby allegedly
adopted the statements®thirch as his ownld. at 22.)

Plaintiff asserts claims against one orren®efendants for the following: breach of
contract, false arrest, false imprisonment, defamainfliction of emotionadistress, and a claim

under 42 U.S.C. § 1983 for deprivation of civil rights.



Il. Motion to Dismiss Standard

In order to withstand a motion to dismiss failure to state a claim, a complaint must
contain enough allegations of fact to stateagntlo relief that is plausible on its fa¢®obbins v.
Oklahoma519 F.3d 1242, 1247 (10th Cir. 2008) (citBejl Atl. Corp. v. Twomb|\650 U.S. 544,
127 S. Ct. 1955, 1974 (2007)). All wgdleaded facts and the reasblgainferences derived from
those facts are viewed in the lighbtst favorable to PlaintifArchuleta v. Wagnes23 F.3d 1278,
1283 (10th Cir. 2008). Conclusory allegatipiwever, have no bearing upon the court’s
considerationShero v. City of Grove, Oklab10 F.3d 1196, 1200 (10th Cir. 2007). Rule 12(b)(6)
“does not require that Plaintiff eblish a prima facie case inrh@omplaint, but rather requires
only that the Plaintiff alleger®ugh factual allegationa the complaint to set forth a plausible
claim.” Pueblo of Jemez v. United Stat&90 F.3d 1143, 1171-72 (10th Cir. 2015) (internal
citations omitted). In the end, the issue is not WwlePlaintiff will ultimately prevail, but whether
Plaintiff is entitled to offeevidence to support his clainBeedle v. Wilsag22 F.3d 1059, 1063
(10th Cir. 2005).

lll. Analysis

1. City of North Newton Moation to Dismiss (Doc. 24.)

The complaint asserts a tort claim agaih®rth Newton for false arrest and false
imprisonment under Kansas law (Count 4), andainclfor deprivation of civil rights under 42
U.S.C. § 1983 (Count 10).

a. Count 4 — false arrest and imprisonment North Newton moves to dismiss this claim
based on Plaintiff’s failure to satisfy the matiof-claim requirements of K.S.A. 12-105b. (Doc.
25 at 4.) Plaintiff admits he did not submit aioetof his claim with Nah Newton before filing

suit and has not satisfied the regumnents of 12-105b. (Doc. 46 at 7-8.) Nevertheless, he submitted



a notice of claim on July 17, 2019, and argues “the error is or should be non-fatal.” (Doc. 46 at
6.) Plaintiff asserts “that nothg in federal law supports or reqes dismissal of his claim under
the Kansas Tort Claims Act for his error.Id.(at 8.)

The court finds Count 4 must be dismisseskloleon Plaintiff’s failure to satisfy K.S.A. 12-
105b. Section 12-105(d) providespart that any person havingckim against a municipality
which could give rise ta claim under the Kansas Tort Claithst (KTCA) must file the notice
required by that section before commencing an aaticourt. Once the notice is filed, “no action
shall be commenced until after the claimant has received notice from the municipality that it has
denied the claim or until after 120 days has phg$skowing the filing of the notice of claim,
whichever occurs first.”ld. Plaintiff's response effectivelyoacedes his claim is subject to the
KTCA?3 and that North Newton has not yet administedy denied the notice he filed on July 17,
2019. (Doc. 46 at 7-8.) Nor has 120 days pad$smd the filing of hs notice. In such
circumstances, section 12-105b(d) provittes “no action shalbe commenced....”

Plaintiff argues dismissal of his claim issadonian” and that the failure to comply with
K.S.A. 12-105b “is not a jurisdictioh&ailure as might be the casehié were litigating in state
court.” (Doc. 46 a8.) He argues thatincoln v. BNSF Rwy. C0900 F.3d 1166 (10th Cir. 2018),
which held a failure to exhaust administratreenedies on a Title VII claim did not deprive a
federal district court of subject matter jurigtba, should be applied with respect to K.S.A. 12-
105b. This argument is untenabl€ount 4 alleges a false arrestd false imprisonment claim

under Kansas common law; it is not governed byrddxhaustion rules. “[W]hen a federal court

3 The complaint alleged that the KTCA was inapplicable bez&laintiff was asserting an intentional tort (Doc. 1 at

3), but Plaintiff now concedes he has no authority for that argument, and he no longeitagdec. 46 at 7-8.Cf.

Garcia v. Andersond6 Kan. App. 2d 1094, 1100, 268 P.3d 1248, 1252 (2012) (claims for assault, battery, and false
imprisonment are subject to 12-105b notice requirement if they were committed by municipal employees acting within
the scope of their employment.)



exercises diversity or pendent jurisdiction overestatv claims, ‘the outcome of the litigation in
federal court should be substantially the samdarsas legal rules deteine the outcome of the
litigation, as it would be itried in a State court.’Felder v. Casey487 U.S. 131, 151 (1988)
(citation omitted.) Accordingly, federal courts ataning state law claims are obligated to apply
state notice-of-claim provisiongd. The claim in Count 4 igoverned by Kansas law, which
requires dismissal of the claim ftailure to satisfy section 12-105t5ee Whaley v. Shar01
Kan. 192, 197, 343 P.3d 63, 67 (2014) (“Compliance witth2-105b(d) is required before a court
has subject matter jurisdiction over attdaim against a municipality.”};ara v. Unif. Sch. Dist.
No. 501 350 F. App’x 280, 284-85 (10tCir. 2009) (compliance with 12-105b is mandatory;
affirming dismissal of complaint for ilare to satisfy that provision.)

b. Count 10 - violation ofcivil rights under section 1983. Count 10 alleges that North
Newton is liable under § 1983 because the citpristed Plaintiff of “his constitutionally
guaranteed right of liberty” by sudgjting him to false arrest and false imprisonment, under color
of state law, on March 17, 2018. (Doc. 1 at 449grth Newton argues this count fails to state a
valid claim for relief under § 1983 because it doesatlege that any municipal policy or custom
was the moving force behind tkmlation. (Doc. 25 at 8.)

Section 1983 provides a remedy against @emngon who, acting underloo of state law,
deprives an individual of a right secured bg tBonstitution and laws of the United States. 42
U.S.C. § 1983. But a local government “may nosbed under § 1983 for an injury inflicted solely
by its employees or agentWaller v. City and Cty. of Denver F.3d___, 2019 WL 3543115,
*3 (10th Cir. Aug. 5, 2019) (quotinylonell v. Dep’t of Soc. Sery136 U.S. 658, 694 (1978)).
“[lln other words, a municipality ¢aot be held liable under § 1983 omespondeat superior

theory.” 1d. (quotingMonell, 436 U.S. at 691). Rather, the government may only be held liable



“when execution of a governmenpslicy or custom, whether madyy its lawmakers or by those
whose edicts or acts may fairly be saidepresent official policy, inflicts the injuryld. (quoting
Monell, 436 U.S. at 694.)
Accordingly, to establish municipal liabilitg, plaintiff must firstdemonstrate a municipal
policy or custom, which may talane of the following forms:
(1) a formal regulation or policy statemgf2) an informal custom amounting to a
widespread practice thaglthough not authorized bwritten law or express
municipal policy, is so permanent and well settled as to constitute a custom or usage
with the force of law; (3) the decisions of employees with final policymaking
authority; (4) the ratification by sucmfl policymakers of the decisions—and the
basis for them—of subordinat¢o whom authority was delegated subject to these
policymakers’ review and approval; or)(fhe failure to adequately train or

supervise employees, so long as that faitesailts from deliberate indifference to
the injuries that may be caused.

Id. (quotingBryson v. City of Okla. Cityg27 F.3d 784, 788 (10th Cir. 2010)).

After demonstrating a municipal policy orstam, a plaintiff musalso demonstrate “a
direct causal link betweeéhe policy or customral the injury alleged.Yaller, 2019 WL 3543115,
at *4 (quotingBryson 627 F.3d at 788). “Where a plaintiffagins that the municipality has not
directly inflicted an ijury, but nonetheless has caused apleyee to do so, rigorous standards
of culpability and causation must be applied to enthatthe municipality is not held liable solely
for the actions of its employeesld. (quotingBd. of Cty. Comm’rs v. Brow®20 U.S. 397, 405
(1997)). “The causation elementigplied with special rigor whahe municipal policy or practice
is itself not unconstitutional, for example, &h the municipal liabity claim is based upon
inadequate training, supervisicand deficiencies in hiring.”ld. (quoting Schneider v. City of
Grand Junction Police Dep'¥717 F.3d 760, 777 (10th Cir. 2013)). €aims of inadequate hiring,
training, or supervision, a plaiff must also “demonstrate that the municipal action was taken
with ‘deliberate indifference’ as tits known or obvious consequencdsl.” (quotingBrown 520

U.S. at 407.)
10



Plaintiff's complaint fails to identify anjorth Newton policy or custom or allege any
facts to show a direct causal link between sagtolicy and the allegedwrongful arrest. In
response to North Newton’s motionalitiff seems to argue that he implicitly identified a policy
by describing the circumstances leading to hissgriecluding Officer Stovall’'s alleged statement
to Plaintiff that he would be given a chanceldave campus before being arrested if officials
ordered him out. Plaintiff now chaaterizes this as a “trespass srmlicy.” (Doc. 46 at 24-25.)
The allegation that Officer Stovall made such a statement does not show the existence of a City of
North Newton policy or custom, ndoes calling such a statement a policy explain how it was the
moving force behind Plaintif§ allegedly unlawful arresSee Bryson627 F.3d at 788 (listing the
various forms a municipal policy or custom may takie fact, the complaint indicates Plaintiff's
arrest wagontrary tothe asserted “trespass arrest policyf caused by it. Plaintiff also argues
he identified a “policy or custom of creditingetimarrative of one of itergest citizens” because
he alleged that North Newton “attarily chose to believe the local prominent citizen of its town,
Bethel College, and to not credite narrative of Plaintiff....” (Dc. 46 at 28, Doc. 1 at 30-31.)
Plaintiff again fails to allege any facts to show titég was a policy or custom of the City of North
Newton? Alternatively, Plaintiff argues he should ros required to plebfacts showing a policy
or custom because he has not yet had discovédy.at(26-27.) But Plairft is not entitled to
maintain an action against North Newton iftiess no knowledge of angdts that could support a
claim for relief against the city.

Plaintiff also says if the coufinds his pleading inadequate, thes “would like to be able

to amend to better plead ... [that the] City watsngcconsistent with a aiom of either improper

4 The court does not construe the complaint with thedlligrnormally afforded to pro se litigants because the
complaint alleges that Plaintiff is an attorney licensed in California. Doc. 1S#€ Caranchini v. Hayde#019 WL
2567734, *2 (D. Kan. June 21, 2019) (“The pro se liberalitg ... does not extend to pro se plaintiffs who are
licensed attorneys.”) (citinglcNamara v. Brauchle570 F. App’x 741, 743 (10th Cir. 2014)).

11



investigation of conflicting narratives or inadequate training regarding what exactly constitutes
trespass ..., or a custom of unlawfully preferring the allegations of its prominent citizen, Bethel
College ... or to inadequate training as to how to evaluate and deal with the claims of its largest
citizen ... [or] failure by official policymakergn North Newton to properly train or supervise
subordinates....” (Doc. 46 at 28J0 the extent such casting abdoit a viable theory could be
construed as a request by Plaintiff for leave toraitbe complaint, the court declines to grant it.
Aside from the conclusory nature of the foregoing allegations, the local rules require that motions
for leave to amend must be accompanied by a concise statement of the amendment sought and a
copy of the party’s proposed pléag. D. Kan. R. 15.1(a). If Plaiiff is seekingeave to amend

his claim against North Newton, meust do so as provided . Kan. R. 15.1. At this point,
however, the complaint fails to state any val@m under § 1983 against North Newton.

2. Bethel College and John ThieseMotion to Dismiss (Doc. 29.)

a. Count 1 — breach of contract/license Defendants Bethel and Thiesen argue that
Plaintiff's conference registratn amounted to a license that sveevocable awill and that
“Plaintiff is not entitled to corequential damages, or any othem@dae (other than a refund of the
admission fee) as a result of the revocation sflicsense to attend thewference.” (Doc. 30 at
7.) They assert that Bethel returned the confersegistration fee to Plaintiff such that he suffered
no actual damage and has no viable claim for breach of contidcat 8.)

The court finds Defendants’ motion to dismiss this claim should be denied. The elements
of a claim for breach ofantract in Kansas are “(1) the existerof a contract between the parties;

(2) sufficient consideration to support the cortré®) the plaintiff's performance or willingness
to perform in compliance with the contract; (Ag defendant's breach tife contract; and (5)

damages to the plaintiff caused by the breaStethschulte v. Jenning@®7 Kan. 2, 23, 298 P.3d

12



1083, 1098 (2013) (citation omitted). Defendants dodeoty that a license — assuming they are
correct that registration for themrference amounted to a license — constitutes a form of contract.
Rather, they challenge the element of damageswhether Plaintiff can recover any damages
beyond the $100 refund Bethel offered him. Betdburt finds no Kansasses - and Defendants
cite none - that preclude recovery of any covelgie damages other than the purchase price of a
license. Even in jurisdictions where “a mere license is revocable at any time, so far as further
enjoyment of the easement sncerned,” courts have held “tha such cases where money has
been expended upon the faithsath license, so that therpas cannot not be placedstatu qug’
recovery of some expenditures made in relianmen the license may be appropriate, whether in
an action for breach of contract or in equitypuston v. Laffed6 N.H. 505, 508, 1866 WL 1951,

*3 (N.H. 1866).See alsdC.J.S. Licenses in Respect of Reedperty 8 159 (an estoppel may result
where the licensor’'s consent induces the licensee to make expenditures; a license “cannot be
revoked without reimbursing the licensee for the exiteres or otherwise ating the licensee in
statu quo.”);Page v. Lydic123 Kan. 122, 254 P. 316 317 (1927) (“where the licensee has acted
under the license in good faith,danas incurred expensethe execution of ithy making valuable
improvements or otherwise, it is regarded imiggas an executed caoactt..., the revocation of
which would be a fraud on the licenseKgstner v. Ben7 Kan. 486, 73 P. 67 (1903) (“Cases
can readily be imagined where the revocationlafemse, in reliance upon which the licensee has
changed his own situation, might work the gravestid, injustice, and injury”). Recovery of
expenditures made in direct rel@upon an executed license appé&al® consistent with Kansas
contract law, which allows contract damages ‘ehhmay fairly be considered as arising in the

usual course of things, from the breach itself, or as may reasonably bedsshae been within

13



the contemplation of both parties as the probable result of the bre&ehdw v. Sears, Roebuck
and Co, 249 Kan. 732, 738, 822 P.2d 617, 623 (1991).

Plaintiff alleges he suffered damages frora tevocation of the licese after his arrival
because he expended money for travel and lodgitige reasonable expectation that the license
agreement would be fully perfmed by the Sponsors. (Doc. 128.) These allegations are
sufficient to show damages directly associateth the allegedly wrongful revocation of the
license. In view of this finding the court needt address Defendants’ additional argument that
some of Plaintiff's other claintedamages were not caused by the alleged breach of contract. (Doc.
30 at 9.) The motion to dismiss Count 1 faiture to state a claim is denied.

b. Counts 2 and 3 — Intentional and negligent false arrestBethel argues it cannot be
liable for false arrest because the decision to arrest Plaintiff was within the discretion of law
enforcement officers. (Doc. 3& 11.) It also argues Kansdees not recognize a claim for
negligent false arrest afieged in Count 31q. at 12.)

“False arrest is the restraint of the persdregdom of an individual without legal excuse
by any words, acts, threats, or personal vicdethat under the circumstances the one being
restrained fears to disregar&dto v. City of Bonner Spring38 Kan. App. 2d 382, 385, 166 P.3d
1056, 1059 (2007) (citinylendoza v. Reno Cty235 Kan. 692, 695, 681 P.2d 676 (1984)). A
person may be liable under Kansas law for causingnéawful arrest if héeither instigated it,
assisted in the arrest, or by some madirected, countenanced or encouraged TtHiompson v.
Gen. Fin. Ca.205 Kan. 76, 88, 468 P.2d 269, 280 (1970). TheskKa Court of Appeals elaborated
on what sort of “instigation” gies rise to liability:

What is direction or instigation sufficient to impose liability on a private citizen for
a wrongful arrest made by an officer, withhe rule imposingjability on a citizen

5> Bethel does not argue that its obligation to perform under the license agreement was excusetifts &induct.
The court accordingly does not address that issue.

14



at whose request or instiizn an arrest is made \Wwibut a warrant, depends on the
facts of each case. It isot necessary, to impose ligly, that the defendant
expressly direct the arrest. Nor need hetasent when the arrest is actually made.
However, he must take some active patinnging the arrest about[,] that is, there
must be some affirmative act on his part which induces the officer to make the
arrest....

Thurman v. Cundiff2 Kan. App. 2d 406, 408, 580 P.2d 893, 897 (1978) (quoting 32 Am. Jur.2d
False Imprisonmer§ 35). The mere giving of information to a peace officer tending to show that
a crime has been committed is nobagh to render the informer liabléd. Thus, a person is not
liable “where he merely states to a polidécer his knowledge of a supposed offense and the
officer makes the arrest entirely upon his own judgment and discretidn(titation omitted.)

See also Restatement (Second) of TOASA cmt. a (“It is not enoudbr instigation that the actor

has given information to the poé about the commission of a crime, or has accused the other of
committing it, so long as he leaves to the poli@dhcision as to what shall be done about any
arrest, without persuading or influencing them.”)

Bethel argues it cannot be llalbecause the complaint alleges only that Bethel “gave false
information to the police” and does not allege that Bethel told law enforcement officers to arrest
Plaintiff. (Doc. 30 at 11.) But as noted Tihurman “[i]t is not necessary.. that the defendant
expressly direct the arrest,” and Kansas couatge recognized claims for false arrest where a
complainant provided materially false informatitivat caused an officer to arrest a person. In
Thompsonfor example, a finance company that sigagdaterially false aftiavit in support of a
criminal complaint was held liable for havifigstigated, assistechd countenanced Thompson’s
arrest by not making a full and truthful disslwe of the facts tthe county attorney.Thompson
205 Kan. at 88, 469 P.2d at 280.Tinurman the court upheld a finding édlse arrest based upon
evidence that the complaining witness told dfisrdeputies that a persdrad cut down a fence

and entered a private driveway, ilehfailing to disclose that the fence was not actually cut and

15



that the person entering was a lessee whose mahns of accessing the leased property was
through the landlord’s drivewaylhurman 2 Kan. App. 2d at 409-10, 580 P.2d at 898.

Applying these standards to the complaing, ¢ourt finds Plaintiff has alleged sufficient
facts to plausibly state a claim for false arrestragjddethel. The complaint alleges that Bethel or
its representative “gave false ... information ald@laintiff to Officer Stovall ... before Plaintiff's
arrest on March 17, namely that Plaintiff hadegmed on the campus that morning in defiance of
a prior warning issued to him on March 16 that loai\d be trespassing if he did.” (Doc. 1 at 19.)
It alleges that Plaintiff was fad$y arrested “as a direct conseqce of the false report...."Id( at
26.) For purposes of the motion to dismiss, ¢tbert assumes the truth of these allegatfons.
Ashcroft v. Igbal556 U.S. 662, 679 (2009) (“When there arell-pleaded factual allegations, a
court should assume their veracity and thenrdete whether they plausibly give rise to an
entitlement to relief.”) Thus, the court assumes Bethel falsely represented to the officer that
Plaintiff had been expressly warned on March 18 tte would be trespassing if he returned to
campus. The allegation that Bethiestigated the arrest by prowng false information about a
prior trespass warning is sufficietat state a claim under Kansas la@ee Crutcher v. Coleman
2003 WL 21077433, *5 (D. Kan. May 9, 2003) (“If a meant is based on false information, the

resulting arrest may be wibut legal excuse.”) (citinfhompson205 Kan. at 88, 468 P.2d at 280.)

6 Bethel also argues the false arrest claim fails becausatiffladmits that he was told by Mark Jantzen that he was

no longer permitted at Bethel College the conference.” (Doc. 30 at 11.) This is a reference to the complaint’s
allegation that Jantzen stated to Plaintiff he was “ouhefconference.” But the circumstances surrounding that
statement, and whether there was any elaboration of it dilim@ncounter, are not included in the complaint. In
response to Jantzen’s statement, Bfaiallegedly “reminded Jantzen thataiitiff was a previously admitted paid
registrant, and that Plaintiff had a right to attend the Center sessions.” (Doc. 1 at 16.) Jantzen's response, if any,

is not set out in the complaint, nor are the circumstances under which the encounter concluded. The complaint does
allege, however, that at no time did Jantzen order Plaintiff not to return to cartthu#. ffrther alleges that Bethel

falsely told the arresting officers the next day that Plaintiff had been warned on March 16 “that tebevoul
trespassing” if he returned to campus. (Doc. 1 at 19.) In sum, Bethel's argument relies on facts and inferences that
are not alleged in the complaint and which are not considered by the court on a mdigomge on the pleadings.
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In Count 3, Plaintiff alleges Bethel is al&able for false arrest under a negligence theory
because it “owed him a duty of care as a registrand acted negligently by “not seeking to
ascertain or communicate the true facts,” whichtdeais arrest. (Doc. 1 at 27-28.) While Kansas
recognizes that a law enforcement officer’s negligemduct can form the basis of a false arrest
claim, Plaintiff cites no Kansas authority foetproposition that a third party can be liable for
“negligent investigation” leading to an arresttloat a conference host esan attendee a common
law duty of care to investigate or convey only &racts” about the attendee to law enforcement
officers. Cf. Soto v. City of Bonner Spring33 Kan. App. 2d 382, 385, 166 P.3d 1056, 1059
(2007) (“a cause of action which alleges inggt conduct by law enforcement officers which
results in false arrest and consequent damdgea cause of action for false arrest and
imprisonment.”);Brown v. State261 Kan. 6, 927 P.2d 938 (1996) ¢&karrest claim arising from
officer's negligent conduct was subject to thatie of limitations for intentional torts, not
negligence). Because Plaintiff fails to shamy such common law duty is recognized by Kansas
law, the court grants Bethel's motion to dissnibe false arrest claim asserted in Courfbee
Lamb v. State33 Kan. App. 2d 843, 847, 109 P.3d 1265, 1268 (2(068&)plaintiff is required to
prove the existence of a duty owed to him by tlefendant; the existemof a legal duty is a
guestion of law).

c. Count 5 — defamation Count 5 alleges that Beth@géfamed Plaintiff by publishing
false statements to law enforcement officefgttPlaintiff was trespassing on the property of
[Bethel] after having been warned that he dad have the right to tern to the property upon
penalty of arrest.” (Doc. 1 &3.) Bethel contends Count 5Sl$ato allege a viable defamation
claim because Plaintiff “has not pled special daraag#ficient to survive a motion to dismiss.”

(Doc. 30 at 14.)
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In Kansas, the elements of defamation ineltalse and defamatory words, communicated
to a third person, which result in hatmthe reputation of the person defaméthll v. Kansas
Farm Bureauy 274 Kan. 263, 276, 50 P.3d 495, 504 (2002). m&ge to one’s reputation is the
essence of an action for defamati@obin v. Globe Publishing C232 Kan. 1, 6, 649 P.2d 1239,
1243 (1982.) Kansas cases previously required pfdspecial damages” to support a defamation
claim, but that term now “means haig more than actual damagebldll, 274 Kan. at 275, 50
P.3d at 504 (citation omitted.) Actual damagesthis context can include “impairment of
reputation and standing in the communipersonal humiliation, and mental anguish and
suffering.” Id. (citations omitted.)

Count 5 alleges Plaintiff has suffered “damage toeputation,” “loss ofvork for Plaintiff
as a lawyer,” “loss in profitability of his W practice,” and “brokemelationships including ...
relatives with whom Plaintiff was once closg(Doc. 1 at 33-34.) Among other things, Bethel
challenges whether Plaintiff has alleged that fibregoing damages were caused by the alleged
defamatory statements. (Doc.&015.) Plaintiff allege he suffered the damages to his reputation
“from being defamedind thereby falsely arrestgdresulting in damages “over and above the
damages suffered as a direct result of his falsest....” (Doc. 1 at 34) (emphasis added.) These
allegations are not sufficient to plausibly demonstrate a causal connection between Bethel’s
allegedly defamatory statements and Plaintiffaroed damages. As Bethel points out, Plaintiff
has alleged thdtis arrestcaused damage to his reputation, faactice, and family relationships,
not that Bethel's statements to law enforcemmefficers caused such damages. Plaintiff's
additional allegation that he ffered damages from the defamgtgtatements “over and above”
the damages from his arrest is a mere kmmen without any supporting factual basee Igbal,

556 U.S. 662, 678 (a pleading théfieos labels and conclusionsiinot do; tosurvive a motion
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to dismiss, a complaint must contain sufficiéattual matter to allow the court to draw the
reasonable inference that the defendsutibble for the misconduct allege&ge also Debord v.
Mercy Health Sys. of Kansas, In860 F. Supp. 2d 1263, 1283 (Kan. 2012) (“A victim's own
observations may be suitable as proof of harm. reputation for defamation..., but they must
raise a reasonable inference that the damagecassed by the [defendant’s] statements.”) (citing
Moran v. State267 Kan. 583, 985 P.2d 127 (1999)arner v. Schmid011 WL 2784492, *2
(M.D. Fla. July 15, 2011)plaintiff failed to allegeany facts to establisthat damage to his
reputation was attributable to defendant’s websist). Because Plaintiff's allegations in Count
5 fail to plausibly support a claim for defamati@gthel’s motion to dismiss this claim will be
granted.

d. Count 6 — defamation claim agest Defendant Thiesen and Bethel Count 6 alleges
that Defendant Thiesen is liable for defamationcalling Plaintiff a “Holocaust denier” at the
conference. (Doc. 1 at 34-35he complaint alleges Bethel @&so liable for the statement
because Thiesen was acting on behalf of Betlhala{35.) Defendantatend Thiesen’s alleged
statement was a statement of opinion or hyperbalieisot actionable under Kansas law. (Doc.
30 at 15-16.) The court agrees. Under theuonstances alleged, Thiesen’s statement does not
plausibly support a alm for defamation.

To state an actionable defamation claim,Rifiimust allege facts showing (among other
things) that Thiesen’s words were both false and defamatéajl, 274 Kan. at 276, 50 P.3d at
504. In assessing whether statements are defamatory, “Kansas law distinguishes between fact and
opinion statements.Robinson v. Wichita State UniWo. 16-2138-DDC, 2017 WL 2378332, *4
(D. Kan. May 31, 2017) (citingyers v. Snyded4 Kan. App. 2d 380,9, 237 P.3d 1258, 1271

(2010)). “Statements of personal opinion or poée are not defamatory under Kansas ldda.”
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But statements amounting to objectively verifialalets may be actionable. For exampleByers
the court found statements “describing the pl#ias staggering and siliag strongly of alcohol
were a ‘recounting of objectivebservations, not opinion and/perbole,” and thus could be
defamatory.”ld.

The complaint alleges that Plaintiff “never te®n and is not a ‘Holocaust denier.” (Doc.
1 at 11.) But it acknowledges that Plaintiff “identified himself with revisionist views on the
Holocaust” through the flyer he distributed pritar Thiesen’s statement, and that the term
“Holocaust denier” does not accdutior the complexity or nuances of [Plaintiff's] historical
views....” (d. at 11.) It further alleges “Holocaust deriiis a slur in parbecause it “implies ...
that there is incontrovertible evidence for theermination by German authorities of six million
noncombatant Jews (and others) during World War I1.1d” &t 12.) The only reasonable
inference of these allegations is that Plaintiffsvisionist views” expessed at the conference
challenged, at least to some extent, whetheis ihistorical fact that the Nazis murdered
approximately six million Jews in World War it is a free country, as the saying goes, and
Plaintiff is at libertyto hold or express any opinion hemtsabout the Holocaust. But whether
Plaintiff's “revisionist view” could be considered@enial’ or made him a “@nier” of a historical
event was, under such circumstances, a maftgrersonal opinion. The complaint indicates
Thiesen’s characterization was based upon Plaintiff's publicly expressdxs or challenges to
commonly accepted historical accounts of the Holocaddtat is entirely different from labeling

someone a “Holocaust denier” who never exgedsany opinion about tiolocaust, which might

7 See e.gHistory.com,https://historycom/topidsiorld-war-ii/the-holocaust(Aug. 29, 2019) (“Holocaust” refers to
“the mass murder of some 6 million European Jews ... &y#rman Nazi regime during the Second World War”).
Michael A. Livingston,Never Again ... What? Law, History, and the Uses of the HolgcadsRutgers J. L. &
Religion 267 (2012) (“The Holocaust--the murder of six million European Jews in countiies@&arman control
between 1941 and 1945--is widely regarded asobiiee major events of the twentieth century.”)
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constitute an objectively false representation of ¥acthe facts alleged in the complaint show
Thiesen was expressing his own opmbf Plaintiff's “nuanced” or ‘®visionist” views. Such an
expression of personal opinion is not actionalneler Kansas law. Thiesen and Bethel are
therefore entitled to dmissal of the defamation claim in Count 6.
e. & f. Count 8 — intentional infliction of emotional distress (or “outrage”); Count 9

— negligent infliction of emotional distress Count 8 alleges that Beel intended to inflict
significant emotional distress onaititiff “by causing him to be arséed as a consequence of his
peaceable speech knowing that there was no bass faltegation that Plaiiff had been clearly
and irrevocably told not to return to campus(Doc. 1 at 38-39.) Count 9 alleges Bethel
negligently inflicted the same injury.

Bethel argues Count 8 must be dismissedalise Plaintiff has not alleged facts severe
enough to support the tort of outrageder Kansas law or to showsee emotional ditress. (Doc.
30 at 18-19.) It argues Count 9 fails because thgptaint does not allege that Plaintiff suffered
any physical injury. In response, Plaintiff argtbsit by definition it is an outrage when a people
(church and academic community both) supposedly committed to hearing dissenters and to
peaceful resolution of conflict resort to calliog law enforcement authorities to oust a peaceable
but unwanted voice from their midst.” (Doc. 48 at 2Blaintiff also conteds he has sufficiently
alleged severe distress from the arrest and phyisicay from “being handcuffed, restrained and

then confined....”Id. at 19.)

8 The “revisionist views” Plaintiff expressed or promotedhat conference are not fully described in the complaint,
although the complaint mentions two books that Plaintiff “intended to hand out to interested registrants at the
Conference ...: Heddesheimer: The First Holocaust, and Mattogno, Auschwitz: A Three-Quarter Century of
Propaganda.” (Doc. 1 at 7.) Taken as a whole, the allegaticthe complaint fail to show that Thiesen’s statement
could plausibly be considered a false statement of objectively verifiable fact, as opposed to Thiesen’®pérismnal

of Plaintiff's views. See Bell Atl. Corp. v. Twomb50 U.S. 544, 570 (2007) (“Because the plaintiffs here have not
nudged their claims acrossthine from conceivable to plausible, their complaint must be dismissed.”)
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A plaintiff claiming intentional infliction ofemotional distress (alsknown as “tortious
outrage”) under Kansas law muystove four elements: (1) theonduct of the defendant was
intentional or in reckles disregard of the plaintiff; (2he conduct was extreme and outrageous;
(3) there was a causabrnection between the defendantanduct and the plaintiff's mental
distress; and (4) the plaintiff's mentdistress was extreme and severdaladez v. Emmis
Commc’ns 290 Kan. 472, 476, 229 P.3d 389, 394 (2010). Héwesas Supreme Court has said
that to be actionable, conddatust transcend a certain amount of criticism, rough language, and
occasional acts and words that are inconsiderate and unldnat' 477, 229 P.3d at 394. “The
law will not intervene where someone’s feelings merely are hud.”Rather, “to provide a
sufficient basis for an action to recover for emoél distress, conduct must be outrageous to the
point that it goes beyond the bounds of decency anttady intolerable in a civilized society.”
Id. (citing Taiwo v. Vy 249 Kan. 585, 592-93, 822 P.2d 1024, 1029 1)P9Cases recognize that
Kansas has set “a very high standard” faramable conduct under wdh the “overwhelming
majority of Kansas cases have held in favodefendants on the outrage issue, finding that the
alleged conduct was insufficiently ‘ougr@ous’ to support the cause of actionPalmer v.
Shawnee Mission Med. Citr., In855 F. Supp. 3d 1003, 10f2. Kan. 2018) (quotingiindemuth
v. Goodyear Tire & Rubber Cal9 Kan. App. 2d 95, 864 P.2d 744, 749 (1993)).

The court finds the allegations in the comptdal to show the typ®f conduct that will
support a claim for outrage under Kansas law. Eeeepting all of Plaintiff’s allegations as true,
they show essentially that Bethel failed to fudigclose all of the facts to the police when they
accused Plaintiff of trespassing, and thereby cabsedrrest. That conduct allegedly occurred
following two disagreements with Plaintiff at thenderence and after Bethel stated to Plaintiff he

was “out of the conference.” Regardless of whetlueh allegations are actionable as part of a
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claim for false arrest, they do not rise to tbeel of outrageous conduct that Kansas considers
“beyond the bounds of decency” or “utterlyaterable in a civilized society.'See e.g. Maxwell

v. St. Francis Health CtrNo. 17-4014-SAC, 2017 WL 4037732, *9 (D. Kan. Sept. 13, 2017)
(knowingly submitting false statement to obtdiefault judgment was not sufficienporuddin

v. Comerica InG.No. 11-1188-EFM, 2011 WL 5588806 (Ran. Nov. 16, 2011) (bank falsely
reporting overdrafts was not outrageoigufeldt v. L.R. Foy Const. Co. In@36 Kan 664, 668,
693 P.2d 1194, 1198 (1985) (knowingly and falseliingg a woman who recently suffered a
miscarriage that the sheriff “was coming to get't husband over a bad check was not sufficient);
Roberts v. Saylor230 Kan. 289, 637 P.2d 1175 (1981) (swificient where doctor told woman
who was lying on a gurney awaitingrgary that “I don’t like you” ad “I wanted to tell you that
before you went in there.”W-V Enter., Inc. v. Fed. Sav. & Loan Ins. Co284 Kan 354, 673
P.2d 1112 (1983) (although defendant’s conduct ‘fvasdulent and deceptive” it did not meet
the definition of outrageous). Couimust therefore be dismissed.

Plaintiff's claim for negligent infliction ofemotional distress in @int 9 must also be
dismissed. “Kansas has long held that a pl&icéinnot recover for emotional distress caused by
the defendant’s negligence unless that emotioséledis is accompanied by or results in physical
injury to the plaintiff.” Majors v. Hillebrand 51 Kan. App. 2d 625, 628, 349 P.3d 1283, 1285
(2015) (citingHoard v. Shawnee Mission Med. C®233 Kan. 267, 274, 662 P.2d 1214 (1983)).
“The qualifying physical injury ‘must directly redrom the emotional distress allegedly caused
by the defendant’s negligence andsiappear within a short span of time after the emotional
disturbance.”ld. (citing Hoard, 233 Kan at 279, 662 P.2d at 1222). The complaint contains no

allegation that Plaintiff suffecka physical injury contemporaneously with or as a result of
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emotional distress negligently caused by Bethedccordingly fails to state a claim under Kansas
law.

g. Prayers for relief Bethel also seeks dismissaltao paragraphs in the complaint’s
the prayer for relief. (Doc. 30 &0 (citing Doc. 1 at 43-44, 11 4.)) These two pagraphs seek
relief against Bethel despite Bethel not havsegn named in the underg counts referred to in
those paragraphs. Plaintiff concedes this wasraor and that Bethdlas no liability under these
paragraphs. These portions of the complaiataccordingly dismissed as to Bethel.

3. Mennonite Church, USA’s (MCUSA) Motion to Dismiss (Doc. 34.)

MCUSA argues the complaint fails to state a claim against it because it does not show
MCUSA'’s responsibility for any tious act. It argues theomplaint improperly conflates
MCUSA with Bethel by alleging it tortious acts were taken bye “Sponsors,” that it fails to
allege any facts showing MCUSBears responsibility for the a&mns of Bethel employees, and
that it otherwise fails to allege a tortious hgtanyone with authority tact on behalf of MCUSA.
(Doc. 35.) MCUSA further adopts thegaments of Bethel and Thieserd.(at 13.) In response,
Plaintiff argues the complaint is sufficient besaut alleges MCUSA isesponsible along with
Bethel “through the acts of thgint representatives.” (Doc. 4& 1-2.) Plaintiff notes the
complaint identifies Jantzen as a “Conferenceasgmtative,” which he argues shows Jantzen was
acting on behalf of MCUSAI4. at 8.) Plaintiff also argudse has alleged that “both MCUSA
and Bethel were involved in alif the wrongs he suffered” andath“[o]ne can be an agent or
representative of a sponsoring organization without being its ‘employeeld..&t(17.) Plaintiff
contends that under agency law hew individuals at an event ardéegled to be representatives of
a collective (here a group of tw@@&sors), then any of the actsloé representativaeshile in the

course of their duties for Sponsors enargeable to abf the Sponsors.d. at 19.)
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Plaintiff's invocation of agency principleis unavailing under théacts alleged in the
complaint. The complaint allegehat MCUSA and Bethel “sponsat’ the conference (Doc. 1 at
4), identifies these two Defendants as “Sponsasd then alleges that “Sponsors” or their
“representatives” took various actions. Nowhdoes the complaint allege facts showing what
MCUSA'’s sponsorship consisted of, the naturarogf arrangement MCUSA had with Bethel, what
authority or control MCUSA had over the Bethel premises or over the conference, or any other
facts indicating how being a “sponsor” makes W&A bound by or vicariolsg liable for actions
of persons whom the complaint elsewhere identifies as employees of Bethel. Similarly, the
complaint’s identification of individuals aa “Sponsor’s representative” or a “Conference
representative” is a conclusion that fails to feeth a factual basis for holding MCUSA directly
or vicariously liable for the actions of these individuaBee e.g Doc. 1 at 11 (identifying John
Thiesen as a “representative[] of the Sponsord employee[] of the College.”) Plaintiff's
assertion that MCUSA is liablender an agency theory is not plausibly supported by factual
allegations in the complaint. Agency is thielation which results 'm the manifestation of
consent by one person to another that the other shall act on his behalf and subject to his control,
and consent by the other so to adRéstatement (Second) of AgeBcly (1958.) A principal who
engages an agent can beedily or vicariously liable for the tbous acts of amgent in a number
of circumstancesSee e.g. Restatement (Third) of Ageh@y03. But absent any factual predicate
showing that MCUSA had such an agency treteship with the individuals named in the
complaint, and a factual predicate that supports direct or vicarious liability for such acts by an

agent, the complaint fails to state a valid claim for relief against MCUSA.

9 Plaintiff again asserts that he shobklallowed to amend the complaint iethourt grants the motion. (Doc. 49 at
30.) As the court noted previously, requests to anaetmmplaint must comply with D. Kan. R. 15.1.
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Count 1 alleges in part that MCUSA breaclaedagreement with Plaintiff by telling him
and law enforcement officers that Plaintiff wiasspassing, but it fails to allege facts showing
MCUSA'’s responsibility for the individuals who ajjedly performed such acts. The same is true
with respect to the allegedly tantis acts relating to Plaintiff's arrest (Counts 2 and 3), the counts
alleging defamation (Counts 5 and 6), and the neimz counts against or referring to MCUSA
(Counts 8, 9, 10). Accordingly, MCUS#&motion to dismiss is granted.

4. Joel Nofziger Motion to Dismiss and Motion to Strike (Doc. 39.)

a. Subject matter jurisdiction. Nofziger first contends the court lacks subject matter
jurisdiction over Plaintiff's defanation claim against him (Count 7.) Nofziger argues diversity
jurisdiction is lacking as to this claim besauthe complaint seeks only $70,000 in damages with
respect to that claim, and further argues thgiplemental jurisdiction over the claim is lacking
because it does not arise from a common msoté facts with the other claims.

Leaving aside the question difversity jurisdiction, the @urt concludes Plaintiff has
adequately alleged facts to suppibre exercise of supplementatiggiction. In any civil action
in which the court has original jurisdiction — whid indisputably has here with respect to the
other counts — the court “shall have supplemental jurisdiction al@ther claims that are so
related to the claims in the action within such ioagdjjurisdiction that they form part of the same
case or controversy” under the United States atisn, including claims that involve the joinder
of additional parties. 28 U.S.€.1367(a). A claim “is part of theame case or controversy if it
derives from a common nucleasoperative fact.”Price v. Wolforgd 608 F.3d 698, 702-03 (10th
Cir. 2010). In this instance, the court finds stiént allegations of fact in common between Count
7 and the remaining claims, as well as a lilkaith that evidence underlying these claims could

overlap, such that the exercise of supple@garisdiction over the claim is justifiedSee Leary
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v. Centene Corp.14-CV-2547-JWL, 2015 WL 1034343, . Kan. Mar. 10, 2015) (“Even
though plaintiff's allegedly defamatory statemewsre made after thend of her employment
relationship with defendants, those statements are nevertheless sufficiently tied to her
[whistleblower] claim to satisf§g 1367(a).”) The alleged falsitf the statements published by
Nofziger implicates facts and evidence pertairimthe underlying events at the conference itself,
such that the defamation claimsas from a common nucleus etcfs and forms part of the same
case or controversy.

b. Personal jurisdiction. Nofziger next contends theourt lacks personal jurisdiction
over him because Plaintiff fails to show that No&igntentionally directetiis website at Kansas
or otherwise had minimurcontacts with Kansas. (Doc. 40 a®8- In response, Plaintiff notes
the complaint alleges that Nofziger was preseii@iconference in his pacity as an employee
of the Lancaster Mennonite Historical Society (“‘LMHS”), and he argues that “Nofziger’s business
activities in connection with M&onite history brought him to Kansas and ... his business in
Kansas resulted in the plished libel.” (Doc. 55 at 10.) Plaifitfurther argues Nofziger “directed
his Mennonite history-related information-gathering activities at conferees in Kansas in March
2018, resulting in the publication of the defamatory articléd” gt 12.)

“To establish personal jurisdiction over an otistate defendant, th@aintiff must make
a prima facie showing that jurisdiction is legitimainder the laws of the forum state and that the
exercise of jurisdiction does not offend the due process clause of the Fourteenth Amen@tent.”
Med. Works, LLC v. CeramTec GMB®87 F.3d 1319, 1322 (10th Cir. 2019) (internal quotation
marks and citation omitted.) Where the forustate’s long-arm statute confers personal
jurisdiction to the full extent constitutiongllpermissible (as Kansasdoes), due process

principles govern the inquiryShrader v. Biddinger633 F.3d 1235, 1239 (10th Cir. 2011);
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Freedom Transp., Inc. v. Navistar Int'l CoypNo. 2019 WL 4689604, *8 (D. Kan. Sept. 26, 2019)
(because the Kansas long-arm statute allows jurisdiction to the extent permitted by due process,

the court may “proceed directlp the constitutional issue’hd “’need not conduct a statutory

analysis apart from the due procassilysis.”) (citation omitted.)

“Due process requires that the out-ofstatefendant both ‘purposefully established
minimum contacts with the forum State’ and thia ‘assertion of peosal jurisdiction would
comport with ‘fair play and substantial justiceC5 Med. Werk9937 F.3d at 1322 (quotir@urger
King Corp. v. Rudzewic2d71 U.S. 462, 476 (1985)). “A defemta contacts with the forum state
can give rise to either gerad or specific jurisdiction.’ld. Plaintiff does noargue or show any
possible basis for general jurisdiction, which esisvhen a defendant’s contacts with the forum
state are “’so continuous and systematic asnder [him] essentially at home’ thered. at 1323
(quotingGoodyear Dunlop Tires Operations, S.A. v. Brp&é4 U.S. 915, 919 (2011)). Specific
jurisdiction — the basissaerted by Plaintiff — has a two-steyguiry: 1) whether the plaintiff has
shown that the defendant has minimum contacts thighforum state; andf, so, 2) whether the
defendant has presented a compelling caseothat considerations auld render jurisdiction
unreasonablédd. (citing Old Republic Ins. Co. v. Cont’l Motors, In877 F.3d 895, 904 (10th Cir.
2017)). The minimum contacts tastturn has two requirementst) the defendant must have
purposely addressed his activitiesestidents of the forum state; a2)the plaintiff's injuries must
arise out of the defendant’s forum-related activitiles.

The Tenth Circuit has noted that in the contekinternet activities, it is untenable to
maintain that merely placing information on th&ernet subjects a perstmpersonal jurisdiction

wherever that information is accessethrader,633 F.3d at 1240. “Similarly, posting allegedly

defamatory comments or information on an intesiiet does not, without more, subject the poster
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to personal jurisdiction wherevée posting could be read (atite subject of the posting may
reside).”ld. at 1241 (citation omitted.) Rather, emphasistie placed “on the internet user or
siteintentionally directinghis/her/its activity or operaticat the forum state rather than just having
the activity or operation accessible thertd” (italics in original). In tis context, “the forum state
itself must be the focal point of the tortd. at 1244 (citingddudnikov v. Chalk & Vermilion Fine
Arts, Inc, 514 F.3d 1063, 1074, n.9 (10th Cir. 2008)).

Under the foregoing standardsaiptiff has failed to make a prima facie showing that this
court has personal jurisdiction over NofzigeraiRtiff makes no showinthat Nofziger purposely
directed his act of publishing thehallenged statements at Kansasidents or that Plaintiff's
injuries arose out of Nofziger's activities in Kansas. The complaint alleges that Nofziger is a
resident of Pennsylvania and that he worked the LMHS, which is also identified as a
Pennsylvania resident. (Doc. 12a8.) Plaintiff alleges that Nmiger attended the conference in
Kansas, but Nofziger’s alleged defamation arise$roat those activities, but from his subsequent
publication of comments on “thénabaptist Historians websjtea “church-related site or
publication” with no alleged links or particular connection to Kansas. (Doc. 1 at 21-22.)
Nofziger’s allegedly tortious act, which was to pisi statements by “one Lisa Schirch,” bears no
apparent connection to Kansas except thaadtiens described by Schirch took place in Kansas.
(Id. at 21.) Nofziger allegedly published tharwmoents “to a significant audience of readers of
[the] website, many of whom were drawn to weaemed like reputableews coverage of the
‘Mennonites and the Holocaust’ conferencdd. (at 37.) But there is no allegation that the
publication was specifically directed at Kansasidents. Moreover, Platiff alleges that the
defamation caused injury to his reputation, tovsk as a lawyer, to kilaw practice, and to

personal relationships. (Doc. 13#-38.) Plaintiff is a resident of California and is licensed to
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practice law in that state. Nothing is allegedhow that his alleged injigs occurred in Kansas
or arise out of any actsy Nofziger in Kansas.Cf. Shrader 633 F.3d at 1241 (“courts look to
indications that a defendant delibtely directed its message atardience in the forum state and
intended harm to the plaintiff occurring primarily particularly in the forum state.”) Plaintiff's
allegations fail to show that Nofziger intentionadlyected his activity at the State of Kansas or
its residents such that he shbuéasonably anticipate being hdili@to court here for publication
of statements about Plaintiff dhe Anabaptist website. BecausaiRliff fails to make a prima
facie showing that Nofziger had the requisitenimum contacts with Kasas, this court lacks
personal jurisdiction over Nofziger and ttlaim against him mudie dismissed.

In view of this finding, thecourt does not address theddithnal arguments raised by
Nofziger in his motion, including his request fattorney’s fees pursuant to the Kansas Public
Speech Protection Act, K.S.A. 60-5320, also knasvthe “Anti-SLAPP” [Strategic Lawsuit
Against Public Participation] statute. There is substantial uncertainty as to whether a provision
like K.S.A. 60-5320 constitutes substantive law, which must be applied by a federal court
exercising diversity jurisdiction, awvhether it amounts to a procedurale that is displaced in

diversity cases by contrary federal rutfésThe court need not reselthe procedural/substantive

10 Section 60-5320 essentially authorizes an expedited motion to dismiss claims that potentially burden First
Amendment rights. It allows early disssal of such claims if a plaintiff fails to show a likelihood of success on the
merits. Judge Murguia recently concluded section 60-5320 amounts to substantive law, although his opinion
acknowledged the “persuas” reasoning of contrary decisions suchAdibas v. Foreign Policy Group, LLG83

F.3d 1328 (D.C. Cir. 2015), which held that a federal csittihg in diversity could not apply a similar District of
Columbia law because Federal Rules ofilrocedure 12 and 56 ebtesh the standards that govern pre-trial motions

to dismiss, and they do not require a plaintiff to show a likelihood of success on the @arischini v. Peck355

F. Supp. 3d 1052, 1060 (D. Kan. 2018). Judge Murguiacalisceded that K.S.A. 60-5320 is “procedural in nature,”

but he ultimately concluded it should be applied because it was intended to influence substantive outcomes and its
application was consistent wiltrie R. Co. v. Tompkin804 U.S. 64 (19385ee Caranchini355 F.Supp. 3d at 1058
(relying in part orGodin v. Schenck629 F.3d 79 (1st Cir. 2010) (finding Maine anti-SLAPP law applied to state la
claims in federal court). Judge Murguia also distinguished a Tenth Circuit detis®hpbos Renewable Power,

LLC v. Americulture, In¢.885 F.3d 659 (10th Cir. 2018), which held that a New Mexico anti-SLAPP pmo\dgi

not apply in a diversity case, on the grounds that the New Mexico law was materially differerthdrédansas
provision.
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guestion here because, in either event, ¢bigt cannot rule on a motion under K.S.A. 60-5320
when it lacks personalijigdiction over the partgsserting the motion. Tistatute requires a court

to make a determination relating to the meritshaf claim, which is wholly inappropriate for a
court lacking personal jurisdiction ovene of the parties to the disput€f. Forras v. Rayf812

F.3d 1102, 1105 (D.C. Cir. 2016) (“The district court plainly shob&Ve satisfied any
jurisdictional concerns before turning to a merits question like the Anti-SLAPP Act.”) Inasmuch
as this court lacks jurisdiction over Defendant Nofziger, it has no authority to examine the merits
of the claim against him or to granshiequest for relief under section 60-5320.

IV. Conclusion

Defendant City of North Newton’s Motion fismiss (Doc. 24) is GRANTED. Counts 4
(false arrest) and 10 (section 1983) are DISSED as to the City of North Newton.

Defendants Bethel and John Thiesen’s Miotto Dismiss (Doc. 29) is GRANTED IN
PART and DENIED IN PART. Ao Bethel, the motion is granted as to Counts 3 (negligent false
arrest), 5 (defamation — false arrest statdjneéh (defamation — Thiesen statement), 8 and 9
(intentional and negligent infliction of emotionaktiess), and paragraphs 4 and 9 of the prayer
for relief (Doc. 1 at 43-44). The foregoing countsdiseissed as to Bethel. The motion is denied
as to Counts 1 (breach of contract), and 2 (falsest), against BetheAs to Thiesen, Count 6
(defamation) is dismissed; Thiesen is dismissed from the action.

Defendant MCUSA’s Motion to Dismiss (Do84) is GRANTED. All counts against
MCUSA (Counts 1,2,3,5,6,8, and 9) are dismissed.

Defendant Joel Nofziger's Motion to Dismiss (Doc. 39) is GRANTED. Count 7

(defamation) against Nofziger is dismissed basethis court’s lack opersonal jurisdiction over
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Defendant Nofziger. For the same reason, NefzigMotion to Strike the Complaint and for
Attorney’s Fees is dismissed.
Plaintiff's Motion for Order (Doc. 47)o take judicial notice is DENIED.
IT IS SO ORDERED this 28th day of October, 2019.
sfohnW. Broomes

JOHNW. BROOMES
WUNITED STATESDISTRICT JUDGE
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