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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

CRAIG A. BATES and
KARLA R. BATES,
Plaintiffs,
V. Case No. 19-1101-JWB
GUY M. FLEMMING, GUYCAT, LLC, and
PRATT COUNTY, KANSAS,

Defendants.

MEMORANDUM AND ORDER

This case comes before the court on Ddfst Guy Flemming’s motion to dismiss
Plaintiffs’ amended complaint in part (Doc. 13yhe motion has been fully briefed and is ripe
for decision. (Docs. 14, 17, 19.) Defendamhotion is GRANTEDIN PART AND DENIED
IN PART for the reasns stated herein.

l. Factsand Procedural History

The following facts are taken from the allégas in Plaintiff's amended complaint.
Plaintiffs Craig and Karla Bates are residenf Pratt County, Kansas. On April 15, 2011,
Plaintiffs and Flemming enteredto a contract for the purchaséreal property located at 211
Austin, Pratt, Kansas. Flemming or his ageuniftéd the contract. As of January 30, 2006, and
at the time of the contract,gtowner of the property was Daftant GuyCat, LLC (“Guycat”).

Guycat is a forfeited Kansas Limited Lidhil Company and its only member was Flemming.

I Guycat has not appeared in this action and it is not frlearthe state court records taswhether Guycat has been
properly served under Kansas law.
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At the time of the contract, the property wasbject to a mortgage and the mortgagor was
Flemming.

The terms of the contractaséd that the totgurchase price wa60,000. Plaintiffs had
to put forth an initial deposit of $5,500.G¢0hd perform $5,000.00 in improvements to the
property. The contract stated that the doale due [Flemming] by promissory note of the
[Plaintiffs] subject to the requirements set lfoirt this contract is..$49,500.00.” (Doc. 11, Exh.

A at 1.) The terms of the caatt required Plaintiffs to yamonthly premiums for a fire
insurance policy that was maintained by Flemmifd.e term of the contradtated that “seller
shall maintain fire policy insurance on said resafate in an [sic] typapproved by the current
mortgage holder. Buyer should have own renfdrsgurance to cover buyers [sic] own personal
property. Fire policy only covers dwelling.” (Dotl, Exh. A at 1.) Platiffs allege that the
parties understood and intended the property insuttanise for the benefit of the parties and to
protect the interests ofl parties. (Doc. 11 at 4.) Plaintiftdlege that the parties conduct during
the performance of the contratpported this interpretation. For example, in 2017, there was a
claim made to insurance due to damage toeal gin the property. Ehparties discussed and
agreed as to how the proceeds would Bnsps a result of the insurance payout.

Plaintiffs also had to pay the property tagesl make monthly installment payments at a
rate of 14%. The monthly portion for propertyda and insurance was calculated to be $220.68
per month for the year 2011. That amount washttnge depending on tkarrent rate of taxes
and insurance. The monthly payment in 2011 was $836.22 for principalsinfeaperty taxes,
and insurance, for a term of 20 years. That amhaas to be paid by Plaintiffs into Flemming’s

account at First State Bank in Pratt. Plaintéfiege that these additional amounts for property



taxes and insurance were todaced in escrow. Flemming coolled the escrow account that
held the funds for the paymentmoperty taxes and insurance.

On January 25, 2018, the property was complalebtroyed by fire. Five members of
Plaintiffs’ family also perished in the fire.At that time, Plaintiffshad made all monthly
payments. Over the duration of the contr&tajntiffs had made $5500.00 in payments. After
the fire, Flemming collected $260,00000m the insurance company.

Plaintiffs initially filed this action in Pith County District Court against Flemming and
Guycat. (Doc. 1.) The action was removed is tourt. After removal, Flemming moved to
dismiss the state court petition. (D&c) Plaintiffs then filed an amended complaint. (Doc. 11.)
In the amended complaint, Plaintiffs bring several claims against Flemming and GuyCat,
including breach of contract, breach of ficarg duty, common law usury, unjust enrichment,
breach of good faith, and violations of the nsas Consumer Protection Act (“KCPA”").
Plaintiffs also seek declaratory relief. (Doc. 1Additionally, Plaintiffsadded Pratt County as a
defendant. Flemming now moves to dismiss the wegority of Plaintiffs’ claims. Flemming
does not seek dismissal of Pid@ifs’ claims for declaratoryelief under K.S.A. 16-207 and 60-
1002. (Docs. 13; 14 at 16 After a review of the amendedroplaint, the court entered a show
cause order on July 3, 2019, regagdPlaintiffs’ addition of Pratt County to this matter as Pratt
County is a non-diverse defendant. (Doc. 18. phrties have now addressed the issue raised
by the court in the show causeder. (Docs. 22, 23, 25, 26, 27.)

. Motion to Dismiss Standar ds

In order to withstand a motion to dismiss faiure to state a claim, a complaint must
contain enough allegations of fact to stateaantlto relief that iplausible on its faceRobbins

v. Oklahoma519 F.3d 1242, 1247 (10thrCR008) (citingBell Atl. Corp. v. Twomb|y550 U.S.



544,127 S. Ct. 1955, 1974 (2007)). will-pleaded facts and theasonable inferences derived
from those facts are viewed in the light most favorable to Plaintfehuleta v. Wagners23
F.3d 1278, 1283 (10th Cir. 2008).o&xlusory allegations, howey, have no bearing upon the
court’s considerationShero v. City of Grove, Okléb10 F.3d 1196, 1200 (10th Cir. 2007). Rule
12(b)(6) “does not require that Plaintiff establish a prima facie case in her complaint, but rather
requires only that the Plaintiff allege enough fattleegations in the complaint to set forth a
plausible claim.”Pueblo of Jemez v. United Stat&90 F.3d 1143, 1171-72 (10th Cir. 2015)
(internal citations omitted). In the end, the issue is not whether Plaintiffs will ultimately prevail,
but whether Plaintiffs are entitled tofexf evidence to support their claim&eedle v. Wilsgn
422 F.3d 1059, 1063 (10th Cir. 2005).

[I1.  Analysis

a. Pratt County

As set forth in this court’s order to sh@ause, after a case is removed from state court,
“[i]f at any time before final judgment it appeathat the district court lacks subject matter
jurisdiction, the cas shall be remanded.” 28 U.S.C. § 1837(“If after removal the plaintiff
seeks to join additional defendants whose jaindeuld destroy subject matter jurisdiction, the
court may deny joinder, or permit joinder and rachéhe action to the State court.” 28 U.S.C. §
1447(e). If a party is an indispensable paotyhe action, the court must remand the acti®ae
Brooks v. UMB Bank, N.ANo. 12-2284-JAR-KGG, 2012 WL 4856983, at *2 (D. Kan. Oct. 12,
2012).

A party is indispensable if:

(1)(A) in that person's absence, theut cannot accord complete relief among

existing parties, or (B) that person claiars interest relating to the subject of the

action and is so situated that disposirighe action in the person's absence may
(i) as a practical matter impair or ingee the person's ability to protect the



interest; or (ii) leave an existing partybgect to a substantiaisk of incurring
double, multiple, or otherwise inconsistetigations because of the interest.

Fed. R. Civ. P. 19(a).

Flemming and Pratt County argtieat Pratt County is not andispensable party to this
action as Pratt County’s intereist the property willnot be impaired by the outcome of this
litigation. Plaintiffs argue tha&ratt County is an indispensabletyéecause it has an interest in
the property due to the tax liens. Flemming arghas the tax lien against the property is not
extinguished in the event that the propexdhanges ownership, citing K.S.A. 79-1804.
Moreover, a review of the amended complaimbves that Plaintiffs are not seeking any relief
from Pratt County. The allegations regardingtPCounty merely state that Pratt County might
claim some right to title. Plaiiffs do not, however, challengeetiproperty tax levied against the
property. Pratt County asserts titahas no interest in this acti beyond its statuas a taxing
authority and that Plaintiff has not soughingalidate the taken in this action.

Turning to Rule 19(a)(1)(A), a party mdispensable if complete relief cannot be
awarded among the existing parties. Basedthmn allegations in #n amended complaint,
complete relief can be awarded. While Plaintiffs allege that they have paid the property taxes to
Flemming, Plaintiffs do not seethat amount from Pratt County. Rather, Plaintiffs seek a
declaration regarding the title to the properys a tax lien would rema on this property and
there is no challenge to that tax lien, cortgplelief can be awarded among the paties.

Turning to Rule 19(a)(1)(B), a party is indispable if it claims an interest in the subject
matter of this action and that interest woulldd impaired or an ésting party could incur

inconsistent obligations. As disesed, Pratt County states thdtas no interest beyond that of a

2 The tax lien has now been paid. (Docs. 25, 26.) This does not end the inquiry, however, as the court is to consider
the amended complaint at the time of the filirfBee Fotouhi v. Mobile RF Sols., InNo. 15-2587-JWL, 2015 WL
1427139, at *1 (D. Kan. Mar. 27, 2015) (discussing the time-of-filing rule).
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taxing authority. That interest is not impaired dy outcome in this litigation as no party has
challenged the propriety of thext&s. Although Plaintiffs gemally cite auhority regarding
property interests in their brief, ahtiffs do not cite ay authority that wouléssert that a taxing
authority is an indispensable party when the Itan is not being challged in a quiet title
action.

Therefore, the court finds that Pratt Countyn@ an indispensablgarty to this action.
Alternatively, Plaintiffs seek a finding thateth may join Pratt County as a permissible party
under Rule 20. (Doc. 22 at 5Jhe court declines tallow permissible jmder as that would
destroy diversity jurisdiction in this matter.

As Pratt County is not an indispensable yaa this action, the aurt denies joinder.
Pratt County is dismissed from this actioBee28 U.S.C. § 1447(e); Fe®. Civ. P. 21 (“On
motion or on its own, the court may at anyei, on just terms, add or drop a partysge Mayes
v. Rapoport198 F.3d 457, 462, n. 11 (4th Cir. 1999).

b. K.SA. 16-207

Flemming moves to dismiss Plaintiffs’ claimmder K.S.A. 16-207 in part, asserting that
offensive usury is not albrized under the statuteThe usury statute provides limits to interest
on certain contracts or agreements. At the time the contract was entered into, the statute
provided as follows:

The maximum rate of interest penraum for notes secured by real estate

mortgages and contracts for deed to estaite governed by this subsection shall

be at an amount equal to 1 ¥ percentpgmts above the yield of thirty-year

fixed rate conventional home mortgagesnaatted for deliverywithin 61 to 90

days accepted under the federal home loartgage corporation's daily offerings

for sale on the last day on which commitrisefor such mortgages were received

in the preceding month unless othemvipecifically authorized by law.

K.S.A. 16-207(b) (1999).

3 Flemming does not seek dismissal of Plaintiffs’ request for declaratory relief under the statute.
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Flemming argues that Plaifiti cannot seek monetary damages offensively under this
statute, citingseorge v. Capital SVlortg. Investments, Inc265 Kan. 431, 458, 961 P.2d 32, 50
(1998). Flemming has accurately stated the law{ansas. The usury statute cannot be used
offensively. Id. Plaintiffs, however, argue that the stat can be used as a setoff and that
Plaintiffs should be able to recavihe usurious interest. EssefitiaPlaintiffs argue that it is
bizarre and unjust that Plaintifeould utilize this statute ithe event Flemming had brought an
action against Plaintiffs, but thBRtaintiffs cannot use this statutean action against Flemming.
(Doc. 17 at 6.) Plaintiffs also claim that Flemming intends to el property, without
consideration of Plaintiffs’ interest in thegmerty. Plaintiffs, however, have not cited any
authority which would provide & right to recover the usuriousterest paid by Plaintiffs
bringing an action under thisastite. The Kansas Supremeutt has held that “K.S.A. 16—-207
does not authorize an offensive usury actiorgnity authorizes the defensive use of a usury
claim.” George 265 Kan. at 458.

Therefore, to the extent that Plaintiffs’ ended complaint seeks to recover the interest
paid in violation of this state, such a claim is not pernaitt under Kansas law to be brought
under this statute.

c. Common Law Usury Claim

Kansas law, however, does allow a plifirtb bring a common law usury claimSee
Young v. Barkerl85 Kan. 246, 257-58, 342 P.2d 150 (1959). Flemming moves to dismiss this
claim on the basis that the contract must beaa lor forbearance in order to state a claim of
common law usury. (Doc. 14 at 3-4.) Flemming cite&ém. Motors Acceptance Corp. v. Mid-
W. Chevrolet Cg 66 F.2d 1, 4-5 (10th Cir. 1933) aSthte ex rel. Fatzer v. Millell77 Kan.

324, 331, 279 P.2d 223, 229 (1955) in support of higipos The Tenth Circuit case, however,



was applying Oklahoma lawThe Kansas Supreme Court cabbller, was decided prior to
Kansas holding that a plaintiff mdring a common law usury clainTherefore, Kansas had not
yet discussed what was required in order tacasssfully bring a common law usury claim. In
Young however, the court approved such a claim thasethe statutory limit of interest for the
contract at issueYoung 185 Kan. at 257-58.

The holding inYounghas been consistently interfgé as creating a common-law cause
of action so that a plaintiff nyarecover interest charged in excess of the usury staBehz v.
Dings 27 Kan. App. 2d 507, 513, 6 P.3d 424, 430 (2000) (c{Hegrge 265 Kan. at 457). The
statute clearly provided a limit to an interest iitarged under a contract for deed. The court in
Beltz determined that the plaintiff had statadclaim of common law usury when the seller
charged interest in exsg of the usury statute in a contract for deéd. The court is not
persuaded by Flemming’s arguniéimat a plaintiff cannot bring common law usury claim for a
contract for deed because such a document ilwant Kansas law does not allow a buyer to use
the usury statute offensively, but it createsoenmon law claim based on the limits set forth in
the statute.George 265 Kan. at 458. Clearlihe usury statute at issspecifically provided for
a limit on the interest charged in a contract fieed. Based on thatatute, Kansas has
determined that interest in excess of that imtgsurious. Flemming kanot cited any authority
for the proposition that the common law usury claim does not apply to certain contracts that were
expressly addressed in the usutte. Therefore, the cournhlls that Plaintis may proceed
on their common law usury claim as the interest@idhas been alleged to be in excess of that
allowed by statute at the time the contract was entered $#e.Beltz27 Kan. App. 2d at 513.

Flemming’s motion to dismiss tle®mmon law usury claim is denied.

d. Equitable Foreclosure



In count three, Plaintiffs seek a deteratian of their interesin the property under
K.S.A. 60-1002 and equitable foreclosure. o€D 11 at 7.) Flemming moves to dismiss
Plaintiffs’ claim for equitable foreclosure on thasis that Kansas law does not provide for such
a foreclosure. Plaintiffs argue that suah action may be maintained and citeMuastard v.
Sugar Valley Lakes’ Kan. App.2d 340, Syl. 1 1, 642 P.2d 11281) for the proposition that a
“purchaser of land under an instaéint contract for deed is enéitl to equitable foreclosure.”
(Doc. 17 at 5.) That statement by the couMirstardis contained irthe syllabus. A later panel
of the Court of Appeals held that the splls statement is an “unqualified propositio@allam
v. Hedrick 16 Kan. App. 2d 258, 263, 82628.511, 514 (1990). Iballam, the defendants
asserted that they were entitled to an egletdoreclosure on their otract for deed, citing
Mustard TheDallam court reviewed thélustard decision and determaa that the statement
regarding equitable foreclosure sveontained in the syllabus sect but that the opinion did not
support the statementd. The court agrees. Reviewing thginion, it appears that the issue of
equitable foreclosure was abandoned on appellustard 7 Kan. App.2d at 342. The only
other case to cit®lustard for this proposition used it teupport the conclusn that a vendor
could foreclose on a purchase&ee Barnett v. Olived8 Kan. App. 2d 672, 678, 858 P.2d 1228,
1234 (1993). Plaintiffs cite no other authority the proposition that they may foreclose on the
contract as the purchaser. Therefore, thetamants Flemming’s motion to dismiss Plaintiffs’
claim of equitable foreclosure.

Plaintiffs’ response also suggests that thertcehould allow a partdn. (Doc. 17 at 11.)
Kansas law provides a statutoprocedure for partition. See K.S.A. 60-1003. Plaintiffs’
amended complaint does not set forth a claim faiitipan. Therefore, theourt will not construe

Plaintiffs’ amended complairas seeking partition.



Flemming’s motion to dismiss Plaintiffs’am of equitable fordosure is granted.

e. Fundsin Escrow

Plaintiffs seek a determination of the owner of the funds that are allegedly held in escrow.
(Doc. 11 at 8.) Flemming moves fdismissal of this requested relief on the basis that Plaintiffs
do not have standing to recovbese funds. Flemming conterttigt the funds are the property
of the insurance company or Pratt County.nffeng, however, cites no #ority to support his
position. The allegation ithe amended complaint isat Plaintiffs have pd funds that were to
be held in escrow towards insurarend taxes. Plaintiffs havefficiently alleged that they have
an interest in those funds amdleged that Flemming used those funds for his own interest.
Therefore, the court finds thateyyhave standing on this claim.

Flemming’s motion to dismiss this claim is denied.

f. Breach of Contract

Plaintiffs assert that Flemming breached the contract by failing to include Plaintiffs as
beneficiaries on the insurance policy, failingnbaintain the policy on behalf of both parties,
failing to deliver Plaintiffs’ pation of the insuranc@roceeds, and failing to pay the property
taxes. To state a claim for breashcontract under Kansas laRlaintiffs must show: “(1) the
existence of a contract betwettre parties; (2) sufficient congdation to support the contract;
(3) the [Plaintiffs’] performance or willingness perform in compliance with the contract; (4)
the defendant’s breach of the contract; andd@hages to [Plaintiffs] caused by the breach.”
Lawson v. Spirit AeroSystems, [ndo. 18-CV-01100-EFM-KGS2018 WL 3973150, at *5 (D.
Kan. Aug. 20, 2018) (citin@techschulte v. Jenning&97 Kan. 2, 298 P.3d 1083, 1098 (2013)).

Flemming moves for dismissal on the basis thatcontract terms do not require him to

maintain the insurance policy on behalf of Pldistor pay Plaintiffs upon a loss. Flemming also
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asserts that Plaintiffs have maffered damages due to his fe@luo pay the property taxes on
the property.

“The primary rule for interpreting written coatts is to ascertain the parties' intent. If the
terms of the contract are cleargtimtent of the parties is to be determined from the contract
language without applyingules of construction.”Carrothers Const. Co. v. City of S.
Hutchinson 288 Kan. 743, 751, 207 P.281, 239 (2009) (citingnderson v. Dillard's, In¢ 283
Kan. 432, 436, 153 P.3d 550 (2007)). “Ambiguityaircontract does not appear until two or
more meanings can be constrdesm the contract provisions.’Id. (citing Gore v. Beren254
Kan. 418, 426-27, 867 P.2d 330 (1994)). In interpretiagtintract, the court should not isolate
any particular provision but constrtige entire contract togetheWichita Clinic, P.A. v. Louis
39 Kan. App. 2d 848, 853, 185 P.3d 946, 9%2D08). “The law favors reasonable
interpretations, and results which vitiate therpose of the terms of the agreement to an
absurdity should be avoided.Id. (citing Johnson County Bank v. Rp28 Kan.App.2d 8, 10—
11, 13 P.3d 351 (2000)).

The terms of the contract regarding pmbdpensurance include the following: “Seller
shall maintain fire policy insurance on said resafate in an [sic] typapproved by the current
mortgage holder. Buyer should have own renfersfurance to cover buyers [sic] own personal
property. Fire policy only cove dwelling.... Craig and Karla Bes - 211 Austin Street, Pratt
Kansas 67124[.] Taxes 2011 $1046.12 Insurance 2011 $1602.11.” (Doc. 11, Exh. A.)

Flemming argues that no breach has occuresuse the contract did not require him to
1) name Plaintiffs on the policg) maintain a policy for the benebdf all parties; 3) deliver the
proceeds; or 4) pay premiums after the fire.odD14 at 7.) Plaintiffs have alleged that the

parties intended and understood that the insuramseto be for the benefit of both parties in
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order to protect their interests. (Doc. 114at Although Flemming gues that the contract
cannot be reasonably interpreted to read Betming was required to maintain the policy for
both parties, Flemming does not sufficiently adr what the contracequired him to do.
Essentially, Flemming is arguing that a reasonablterpretation of the contract is that the
property insurance was only purchagedcover his interest in theal property. That is not a
reasonable reading of the contract. The constates that Flemming must maintain the fire
policy on the property, which wdseing purchased by PlaintiffSThe contract also specifically
states that Plaintiffs would need a separate pattigrotect any personal items in the home. The
fire policy was to cover the dwilg. Under Kansas law, Plaiffs are the equitable owners of
the real property and the seller resaititle as security for the contractMinium v. City of
Morland, No. 107,689, 2013 WL 517927, at *5 (Kan. @pp. Feb. 8, 2013) (“Kansas courts
consistently have held that arpbaser in a sale of real estat@der an installment land contract
(also called a contract for deed by Kansas tspubecomes the equitable owner of the realty’
and the seller is the ‘holder of the legal titleGtaham v. Claypogl26 Kan.App.2d 94, 95-96,
978 P.2d 298 (1999).”) Thereforas equitable ownersf the real esta, it would not be
reasonable to interpret the contract to onlguree the insurance policto cover Flemming’s
interest especially in light of the provisiongegding Plaintiffs’ persorgroperty and the fact
that Plaintiffs were responsibfer paying the premiums by piag the insurance premium into
the monthly escrow account. Reaglithe contract as a whole, tbeurt finds that a reasonable
interpretation of the contract required Flemming to maintain the policy for Plaintiffs and
Flemming as they both had an irgst in the property.

Therefore,Plaintiffs have sufficiently alleged that Flemming breached the contract by

failing to protect their interest in the propefdy not maintaining the policy for all parties’
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interest in the property. As evidenced by tharties’ conduct, maintenance would include
distributing the proceeds to Plaintiffs to accotot their interest in tb property after a loss
occurs. Plaintiffs offer no argument that imlanance of the fire policy includes naming
Plaintiffs as additional insuredsPlaintiffs, however, may peeed on this theory under their
claim for breach of fiduciary duty and breach ofydat good faith and fair dealing as discussed
infra.

Flemming also argues that Plaintiffs’ alléga of breach regarding the failure to pay
taxes must be dismissed because Plaintiffs Baffered no damages as a result. The amended
complaint, however, states that Flemming hagverted the money to siown use instead of
using the funds to pay those taxevhich is sufficient to showeconomic harm to Plaintiffs.
Therefore, this is sufficient toate a claim of breach of contract.

Flemming’s motion to dismiss Plaintiffisreach of contract claim is denied.

g. Breach of Fiduciary Duty

Flemming argues that Plaintiffs’ claim bfeach of fiduciary duty must be dismissed
because it is based on the same breaches asifRRlaotaim for breach ofcontract. (Doc. 14 at
10.) Kansas law, however, allows a pldfnto bring both tort ad contract claims under
common facts. Pipeline Prods., Inc. v. Horsepower EntnNo. CV 15-4890-KHV, 2017 WL
4536420, at *3—4 (D. Kan. Oct. 11, 2017) (citBgrcham v. Unison Bancorp, In&7 P.3d 130,
145-46 (Kan. 2003). Under Kans#mny, “a party may be liable in tort for breaching an
independent duty toward another, even wheredlaionship creating such a duty originates in
the parties' contractUniversal Premium Acceptance Corp. v. Oxford Bank & 477 F. Supp.

2d 1120, 1129-30 (D. Kan. 2003).
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As discussed, Flemming hadiaty under the contcato maintain an insurance policy on
behalf of Plaintiffs. Viewing té allegations in a light most faaile to Plaintiffs, they have
alleged that this duty created a relationshiprfcipal and agent andahFlemming served as
Plaintiffs’ agent with respect to the maintana of the insurance oy out of the escrow
account over which Flemming had control. (Doc.at10-11.) Under Kansas law, an agency
relationship created undarcontract is a fiduary relationship.Terra Venture, Inc. v. JDN Real
Estate-Overland Park, L.P340 F. Supp. 2d 1189,197-98 (D. Kan. 2004xff'd sub nom.
Terra Venture, Inc. v. JDN Real Estate Overland Park,,[4R3 F.3d 1240 (10th Cir. 2006).
An agency is created when one party “confidethéoother the management of some business to
be transacted in his name, or on his accoumt,bgwhich the other assumes to do the business
and to render an account of iGillespie v. Martin, Pringt, Oliver, Wallace & Swart258 Kan.

91, 93, 899 P.2d 478, 480 (1995) (citidgrbara Oil Co. v. Kansas Gas Supply Coi2b0 Kan.
438 at 446 [827 P.2d 24] (1992)).

Plaintiffs have alleged that Flemming breadthis duty to maintain the policy by failing
to name Plaintiffs as additional insureds. Riés have alleged that Flemming was responsible
for the maintenance of the escrow accourd amas required to forward payments made by
Plaintiffs to the insurance comma (Doc. 11 at 11.) Plaintiffs e also alleged that Flemming
retained the remaining escrow funds, did not faags with the funds, drspent those remaining
escrow funds. (Doc. 11 at 8.)

A liberal reading of the amended comptagmows that Flemming was an agent with
respect to the escrow funds supg@lby Plaintiffs and the handlirgf the insurance and the taxes
out of those escrow funds. At this stage of ghgceedings, the court finds that Plaintiffs have

sufficiently alleged a breach Gfluciary duty under Kansas law.
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h. Unjust Enrichment

Flemming moves for dismissal of Plaintifidaim of unjust enrichment on the basis that
Plaintiffs did not confer a beriebn Flemming. In order to &te a claim of unjust enrichment,
Plaintiffs must allege that “(1) the plaifiticonferred a benefit on the defendant; (2) the
defendant appreciated and has knowledge efbinefit; and (3) the defendant accepted and
retained the benefit under circumstaa that make the retention unjudtliiv. of Kan. Hosp.
Auth. v. Bd. of Comm’r299 Kan. 942, 960, 327 P.3d 430, 441 (2014).

The allegations in the amended complaan¢ that Plaintiffs conferred a benefit on
Flemming by paying all the insurance premiuwisich resulted in a payment to Flemming of
$246,500.00 more than what was due on the rengpibalance on the contract. Flemming
argues that these allegations are not suffidierdtate a claim because the insurance company
paid out on the loss, not Plaintiffs. Theuct is not persuaded by Flemming's argument.
Clearly, the policy was in effect asresult of Plaintiffs’ paymentsTherefore, Plaintiffs’ actions
in paying the premiums resulted in Flemmirgeiving the benefit. Moreover, with respect to
an action related to insurance proceeds, Kaas#sority has not required that the benefit be
conferred on the defendant by the plaintiffee Grothe v. GrotheNo. 109,002, 2014 WL
5801003 at *6 (Kan. Ct. App. Oct. 31, 2014) (citiagtate of Draper v. Bank of Amerjc288
Kan. 510, Syl. T 6, 205 P.3d 698 (2009)) (The elements of unjust enricareef{l) a benefit
has been conferred upon the defendant, (2) thendant retains the benefit, and (3) under the
circumstances, the defendant's méten of the benefit is unjust.”)

The court finds that the allegations in #maended complaint sufficiently state a claim of
unjust enrichment. FHieming’s motion to dismisthis claim is denied.

i. Constructive Trust
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In Kansas, a “constructive trustagemedy for unjust enrichmentld. Flemming moves
for dismissal of Plaintiffs’ claim for a construatiitrust on the basis that Plaintiffs have not
sufficiently stated a claim for unjust enrichmentDoc. 14 at 11-12.) Because the court has
determined that Plaintiffs have stated airaol for unjust enrichment, Flemming’s motion to
dismiss this claim for reliedn that basis is denied.

j. Breach of Implied Covenant of Good Faith and Fair Dealing

Plaintiffs’ amended complairalleges that Flemming breaahhis duty of good faith and
fair dealing by failing to name Plaintiffs assureds under the policyay retaining all of the
insurance proceeds; by retaining tmoney held in escrow; by “desying [Plaintiffs’] fruits of
the Contract, ownership of the Property;” and by failing to acctamthe insurance proceeds.
(Doc. 11 at 14.) Flemming moves to dismiss ttlaim on the basis that Flemming has not
breached the contract and is obltigated to perform the duties allegedly breached. (Doc. 14 at
12-13.)

“Kansas law implies a duty gfood faith in every contract.Cargill Meat Sols. Corp. v.
Premium Beef Feeders, LL.C68 F. Supp. 3d 1334, 1345 (D. K&016). This duty grows out
of the contract obligations and “only amplifies duties and rights already existing under the terms
of the agreement.’ld. (citing Pizza Mgmt., Inc. v. Pizza Hut, ln@37 F. Supp. 1154, 1179 (D.
Kan. 1990)). This duty includes “not intentidigaand purposely ... do[ing] anything which will
have the effect of destroying or injuring the rigiitthe other party to receive the fruits of the
contract.” Warkentine v. Salina Pub. Sch., Unified Sch. Dist. No, 90% F. Supp. 2d 1127,
1134 (D. Kan. 2013) (quotin@onanza, Inc. v. McLear242 Kan. 209, 747 P.2d 792, 801
(1987)). “[I]n order to prevail on an implieduty of good faith and fair dealing theory under

Kansas law, plaintiffs must (1) plead a causedion for ‘breach of contract,” not a separate

-16-



cause of action for ‘breach of duty of good faitmtg2) point to a term ithe contract ‘which
the defendant[ ] allegedly violated by failing to abide by the good faith spirit of that terdh.”
(citing Wayman v. Amoco Oil C0923 F. Supp. 1322, 1359 (D. Kan. 1996) (quotiigza

Management, Inc. v. Pizza Hut, In€¢37 F. Supp. 1154, 1184 (D. Kan. 1990)).

This claim is not a separate claim, buhea a “legal argument related to a breach-of-
contract claim.” Classico, LLC v. United Fire & Cas. C@&86 P.3d 529, 2016 WL 7324451, *5
(Kan. Ct. App. Dec. 16, 2016). The extent Plaintiffs are pleadjrthis as a separate claim of
action, it is dismissed. However, the court firtiat Plaintiff has dficiently alleged that
Flemming breached the contract fayling to act in good faith in carrying out the terms of the
contract.

As discussedssupra under the terms of the contraEtemming must maintain the
insurance policy on behalf of Flemming and Pl&fisiti As such, Flemming isequired to act in
good faith in carrying out thaduty. Based on thallegations in the amended complaint,
Flemming has not maintained the policy on behalPEintiffs, he failed tcmame Plaintiffs as
additional insureds, has retained the insuranceegats even though Plaintiffs have an interest in
the property, and has retained #szrow funds. Therefore, thewt finds that Plaintiffs have
sufficiently alleged a theory direach of the duty of good faiind fair dealing in carrying out
Flemming’s contractual duty to ma&in insurance on the property.

Flemming’s motion to dismiss this claim isagted in part. Platiffs may pursue this
theory under their breach obntract claim at trial.

k. KCPA

Finally, Plaintiffs have alleged a claim under the KCPAPIaintiffs allege that

Flemming’s actions with respect to the contract were unconscionable in that Plaintiffs were
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unable to receive a material benefit from tlasaction and the contract price grossly exceeded
the price of similar property. (Doc. 11 at 155lemming moves to dismiss this claim on the
basis it is barred by the statutklimitations, there is no allegati of deceptive conduct, and the
damages were caused by the fine aot Flemming. (Doc. 14 at 15-16.)

Plaintiffs bring their claims pursuant €S.A. 50-627. That state provides that “no
supplier shall engage in any unconscionable cacpractice in connection with a consumer
transaction. An unconscionable act or practice \agldhis act whether it occurs before, during
or after the transaction.ld. The statute also instructs that unconscionable act occurs when
“the consumer was unable to receive a matéealkefit from the subjedf the transaction.”ld.

The statute of limitations on a KCPA claim tisree years and the claim “accrues when the
KCPA violation occurs.” Schneider v. Citibank, NANo. 13-4094-SAC, 2014 WL 219339, at
*10 (D. Kan. Jan. 21, 2014) (citing K.S.A. 60-512).

Plaintiffs assert that their claim regarding ttontract price is not barred by the statute of
limitations because Plaintiffs continued to madegyments on the contract. Plaintiffs, however,
do not cite any authority for their position. Thartsaction was entered into in 2011. Therefore,
any claim regarding the unconscionable terms vapect to price andtgrest would be barred
by the applicable statute of limitationSee id(the continuing contract exception does not apply
to the KCPA).

Plaintiffs have also alleged that Flemmiviglated the KCPA by failing to deliver the
insurance proceeds and that Plaintiffs have liEenaged as they lost their home and received
nothing in return. This claim didot accrue until 2018. Thereforejstnot barredy the statute

of limitations.
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Flemming argues that Plaintiffallegations are insufficient to meet the pleading standard
as Plaintiffs just recite the language from thatige. As discussed, tlstatute requires that a
supplier engage in an unconsciorgahtt with respect ta consumer transaction. K.S.A. 50-627.
The amended complaint alleges that Flemmind @uyCat are suppliers as defined by K.S.A.
50-624(l). The statute defines “supplier” as a “ofacturer, distributordealer, seller, lessor,
assignor, or other person who, i tbrdinary course of businesslisits, engages in or enforces
consumer transactions, whether or not dealimgctly with the consumer.” K.S.A. 50-624(l).
Reviewing the amended complaint, there aréats that would suppod finding that Flemming
is a supplier. Although Flemmingas engaged in thisale transaction, &htiffs have not
alleged sufficient facts showing thia¢ engages in consumer trastgmns in the ordinary course
of his business. Therefore, as Plaintiffs hamly made conclusory aljations that Flemming is
a supplier, Plaintiffs haviailed to sufficiently allege claim under the KCPA.

Flemming’s motion to dismiss Plaintiffslaim under the KCPA is granted.

V.  Conclusion

Defendants’ motion to dismiss (Doc. 18) GRANTED IN PART and DENIED IN
PART. Pratt County is DISMISSED from thastion. The following claims are DISMISSED:
Plaintiffs’ claim pursuant to K.S.A. 16-207 forametary damages; Plaintiffs’ claim for equitable
foreclosure; and Plaintiffs’ KCPA claim.

IT IS SO ORDERED this 3rd day of September, 2019.

sgohnW. Broomes

JOHN W. BROOMES
UNITED STATES DISTRICT JUDGE
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