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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

CRAIG A. BATES and )
KARLA R. BATES,

Aaintiffs,

)
)
)
)
V. )  CaséNo.19-1101-JWB-KGG
)
GUY M. FLEMMING, et al., )

)

)

Defendants.

)

MEMORANDUM & ORDER
GRANTING MOTION TO AMEND

Now before the Court is Plaintiff/lotion to Amend Complaint pursuant to
Fed.R.Civ.P. 15. (Doc. 65Having reviewed the submissions of the parties,
Plaintiff’'s motion iSGRANTED.

FACTUAL BACKGROUND

The facts of the case are summarizethe District Court’'s Memorandum &
Order on Defendant Flemming’'s MotionBasmiss. (Doc. 28, at 1-3.) Those
facts are incorporated herein by reference.

Plaintiffs Craig and Karla Bates entér@ato an installment contract, drafted
by Flemming or his agent, for the purchaseeal property located at 211 Austin,

Pratt, Kansas, on April 15, 2011. At thené the contract was executed, Defendant
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GuyCat, LLC (“GuyCat”) was the owner tife property. GuyCat is a forfeited
Kansas Limited Liability Companynd its only member was Flemming.

The present matter was initially filed tine District Court of Pratt County,
Kansas on January 23, 2019, beforenpeemoved to federaourt by Flemming
on April 29, 2019. (Doc. 1.) The neday, Flemming filed his initial Motion to
Dismiss for failure to state a claim. (Ddc) Plaintiffs filed their response to the
dispositive motion on May 21, 2019. ¢b. 10.) In conjunction with their
response and pursuant to Fed.R.Civ.P. 1BR@&jntiffs filed their First Amended
Complaint. (Doc. 11.)

The amended pleading brings seVetaims against Defendants Flemming
and GuyCat, including breach of contrdmgach of fiduciary duty, common law
usury, unjust enrichment, breach of gdaih, and violations of the Kansas
Consumer Protection Act (“KCPA").S¢e Doc. 11.) Plaintiffs requested the Court
determine their interest in real propertgdted in Pratt, Pratt County, Kansas as to
Defendant Pratt County, Kansas andddelants Flemming and GuyCat, LLC.
(Doc. 11 at 7-8.) Flemming conceded @=urt should resolve Plaintiffs’ request
to determine the interests in the real prope(Doc. 14, at 16.) In ruling on the
Motion to Dismiss, the District Courttimately dismissed Pratt County from this
action and also dismissed Plaintiffs’ ctapursuant to K.S.A. 16-207 for monetary

damages, Plaintiffs’ claim for equitableéalosure, and Plaintiffs’ KCPA claim.



(See Doc. 28.) The undersignédagistrate Judge interprets the District Court’s
opinion as leaving the issue of quiet tithethis case, even though equitable
foreclosure was dismissed.

As to the motion currently pending,aititiffs contend that during the course
of discovery, including an additional piesition of DefendarfElemming on August
7, 2020, they

learned that Flemming was married in May 1999 to
Kathryn L. Makekau. The nnaage, therefore, predates
Flemming’s acquisition of 211 Austin, Pratt, Kansas,
(“Property”), Flemming’s subsgient transferring of that
property to GuyCat, LLC (“GuyCat”) and his 2011 sale
of the property to the Plaiffs under a contact for deed.
The couple were residents of ik&as before their move to
North Carolina. Plaintiffeontend that Flemming’s wife
had an inchoate interest in the property when Flemming
granted the property to GGwat, she had an inchoate
interest when he sold the property under the contract for
deed to Plaintiffs, and thatelnas an inchoate interest in
the Property today.

Through the course or discovery, Plaintiffs further
learned that USAA Casualtpsurance Company paid
Insurance proceeds, as a resfitthe loss of the residence
located on the Property, to both Flemming and Makekau.
Plaintiffs previously allegethat Flemming was unjustly
enriched by his retention of the insurance proceeds and
Plaintiffs seek to amend their complaint to allege that
Makekau was likewise unjustBnriched by her retention
of the insurance proceeds.

(Doc. 66, at 1-2.)
Plaintiffs thus seek to amend th€@omplaint to add Kathryn Makekau as a

Defendant. They also seek to “allaggust enrichment against Makekau and
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request the court also find that Makakalong with Flemming and GuyCat, hold
the insurance proceeds in constructiustion behalf of the Plaintiffs.”ld., at 2.)
Plaintiffs note that the District Court “previously dismissed Plaintiffs’ request for
equitable foreclosure.’ld. (citing Doc. 28, p. 8-9).) Plaintiffs indicate that they
seek to amend the Complaint “to quiet their title in the Property or in the
alternative to partition the Property.Td(, at 3.) According to Plaintiff,

[a]s Flemming's wife, Makekabas an inchoate interest

in the Property. Plairfts’ proposed Second Amended

Complaint asks the Court to quiet title in the Property in

Plaintiffs’ favor as to Flemming, Makekau, and GuyCat

or, in the alternative, to termine the parties’ respective

interests and to partitionetproperty pursuant to K.S.A.
60-1003.

(1d.)

Defendant Flemming responds to the motion by arguing that the requested
amendments to the Complaint are “no mibr@n harassment and intimidation.”
(Doc. 68, at 1.) Defendanbntends that Plaintiffs were informed by Flemming’s
attorney that Defendant Flemming svaarried well “before filing these
procedures.” Ifl.) Defendant also contendsattihe lawsuit should be against
“‘GUYCAT, LLC as the defendant n@UY Flemming or his wife which had
nothing to do with GUYCAT, LLC.” Id.)

The Court notes that by the time tleised Schedulin@rder was filed on

March 2, 2020, the deadline to file a naotito amend had already passed. (Doc.



50, at 5.) In fact, that deadline esgad on November 15, 2019, pursuant to the
original Scheduling Order. (Doc. 36,7a) The present motion to amend was filed
on September 23, 2020.

Plaintiffs bring the present motion gwant to Fed.R.Civ.P. 15(a)(2).
Because the deadline to amend has |mgsed, however, the Court must also
engage in an analysis to modify the stidang order pursuant téed.R.Civ.P. 16.
(Id.) The Court notes that Plaintiffs’ moti makes no reference to this Rule or the
required analysis thereunder.

ANALYSIS

Before the Court can engage in a Rlieanalysis, it must analyze Plaintiffs’
requested amendment in the contexted.R.Civ.P. 16 because the deadline to
amend pleadings in the original Schieay Order expired on November 15, 2019,
a week shy of ten months before Plaintiffsd the present motion. (Doc. 36, at 7;
Doc. 50, at 5.) The Scteling Order must thereferbe amended pursuant to
Fed.R.Civ.P. 16 before the Court camgage in a Rule 15 analysis.

Pursuant to Fed.R.Civ.P. 16, “[gghedule may be modified only for good
cause and with the judgetensent.” Fed.R.Civ.A6(b)(4). If the Court
determines that good cause has betabéshed, the Court then proceeds to

determine if the Rule 15(a) sidard has also been met.



The advisory committee notés this Rule provide:
‘[T]he court may modify tke schedule on a showing of
good cause if it cannot reasthabe met despite the
diligence of the party seeking the extension.’
Fed.R.Civ.P. 16 advisory committee’s note to 1983
amendmentsee also Gorsuch, Ltd., B.C. v. Wells Fargo
Nat'l Bank Ass’n, 771 F.3d 1230, 1240 (10th Cir. 2014)
(‘In practice, this standardgaires the movant to show
the scheduling deadlinesroat be met despite [the
movant’s] diligent efforts.(citation and internal
guotation marks omitted))Rule 16’s good cause
requirement may be satisfiddy example, if a plaintiff
learns new information through discovery or if the
underlying law has changedGorsuch 771 F.3d at
1240.

The district court exercises its sound discretion
when deciding whether toadify a Scheduling Order.
Rimbert v. Eli Lilly & Co., 647 F.3d 1247, 1254 (10th
Cir. 2011) (reviewing a distriatourt’s refusal to enter a
new scheduling order for alrisf discretion). Despite
this ‘broad discretion in nmaging the pretrial schedule,’
the Tenth Circuit has concluded that ‘total inflexibility is
undesirable.Summers v. Mo. Pac. R.R. Sy432 F.3d
599, 604 (10th Cir. 1997). Also, a scheduling order
which produces an exclusion wifaterial evidence is ‘a
drastic sanction.’ld.; see also Deghand v. Wal-Mart
Stores, Inc, 904 F. Supp. 1218, 1221 (D. Kan. 1995)
(‘While a scheduling order is not a frivolous piece of
paper, idly entered, whiatan be cavalieyldisregarded
by counsel without peril, gid adherence to the . . .
scheduling order is not advida.’ (citations and internal
guotation marks omitted)).

Little v. Budd Co, NO. 16-4170-DDC-KGG, 2018 WL 836292, at *3 (D. Kan.
Feb. 13, 2018). “[T]he ‘good cause’ standard of Rule 16(b) ‘focuses on the
diligence of the party seeking to modifyetecheduling order,” not prejudice to the

other party.” Viper Nurburgring Record, LLC v. Robbins Motor Co., LLQo.
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18-4025-HLT-KGG, 2018 WL 6078032, at {®.Kan. Nov. 21, 2018) (quoting
Manuel v. Wichita Hotel PartnersNo. 09-1244-WEB-KGG, 2010 WL 3861278,
at *2 (D. Kan. Spt. 20, 2010)).

Plaintiffs make no attempt t@dress the “good cause” standard under
Fed.R.Civ.P. 16, nor does their motion eveention this releva Federal Rule.

As noted above, the deadline to méweamend expired oNovember 15, 2019,
pursuant to the original Scheduling Order.o¢D36, at 7; Doc. 50, at 5.) Plaintiffs
filed the present motion a week shyl6fmonths after the expiration of this
deadline.

While Plaintiffs do not specificallgiscuss the “good cause” standard to
amend the Scheduling Order, the Court§ that the facts contained in their
motion establish that good cause does ¢giadd Ms. Makekau as a Defendant.
Plaintiffs indicate that they learn@diring the course of discovery — which

continued until at least August 7, 2020 attbefendant Flemming was married to

Ms. Makekau in May 1999. The marriadei$ predates Flemming’s acquisition of
the property at issue as well as his subseuwansfer of that property to GuyCat,
and the 2011 sale of the property to the Rilésn Plaintiffs also indicate that they
learned through the course of discovegttdSAA paid insurance proceeds, as a
result of the loss of the residence locatedhe Property, to both Flemming and

Makekau.



As such, the Court finds that Plafifdihave established good cause to amend
the Scheduling Order to move to amend the Complaint to include Makekau in their
previously existing claim for unjust enment by her alleged retention of the
insurance proceeds. The Coallso finds that the issue of partitioning the property
at issue is integral to the quiet tidetion brought by Plaintiffs. As such, good
cause exists to amend the Scheduling Oialetiow Plaintiffs to move to amend
their Complaint to include language requesting a partition of the property at issue,
if necessary.

Now that good cause has establisheder Fed.R.Civ.P. 16, the Court
engages in analysis under Fed.R.Civ.PalL5{his Rule provides that “a party
may amend its pleading only with the @gmg party’s written consent or the
court’s leave.” Further, the court shoditdely give leave shall when justice so
requires.” Id. The granting of an amendmentighin the sound discretion of the
court. See First City Bank, N.A., v. AirCapitol Aircraft Sales, Inc, 820 F.2d
1127, 1132 (10th Cir. 1987).

The United States Supreme Court tremyever, indicated that the provision
“leave shall be freely given” is‘anandate . . . to be heeded”oman v. Davis
371 U.S. 178, 182 (1962). “In determining whetto grant leave to amend, this
Court may consider such factors as undelay, the moving p&y/’s bad faith or

dilatory motive, the prejudice an amtinent may cause tlopposing party, and



the futility of amendment.’ld., at 182;see also Jarrett v. Sprint/United Mgmt.
Co, No. 97-2487-EEO, 1998 WL 5600G8&,*1 (D. Kan. 1998).

In this regard, Defendant contertie motion is brought only with the
purpose of harassment and intimidatigPoc. 68.) The Gurt finds, however,
that the evidence edtisshes the contrary. As discussed above, discovery that
continued into August 2020 establistadts regarding Flemming and Makekau’s
marriage that relate to Plaintiffs’ newly proposed amendments. There is no
evidence of undue delay. Further, thereasndication of bad faith or dilatory
motive by Plaintiffs. The Court acknowdges the potential prejudice to Defendant
by allowing an amendment at this staje¢he proceedings. That stated, any
potential prejudice is outweighed by the dabsial prejudice to Plaintiffs if the
requested amendment weoebe denied. Plaintiff’'s motion is, therefore,
GRANTED.

IT ISTHEREFORE ORDERED that Plaintiff's Motion to Amend (Doc.
65) ISGRANTED. Plaintiffs are directed thle their proposed Amended
Complaint, in form attached their motion, forthwith.

IT IS SO ORDERED.

Datedthis 215 day of October, 202@&t Wichita, Kansas.

S/ KENNETHG. GALE

HON.KENNETH G. GALE
U.S.MAGISTRATE JUDGE




