Diaz Cerda v. Cillessen @a@s@£1h8-cv-01111-JWB Document 91 Filed 11/10/20 Page 1 of 12 Doc. 91

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

JOSE DIAZ CERDA,

Plaintiff,
V. Casé&o.19-1111-JWB
CILLESSEN & SONS, INC.,

Defendant.

MEMORANDUM AND ORDER

This case comes before the court on Deéant Cillessen & Sondnc.’s motion for
summary judgment (Doc. 70) andafitiff Jose Diaz Cerda’s main to strike (Doc. 80). The
motions are fully briefed andp# for decision. (Docs. 71, 786, 87, 90.) Defendant’s motion
(Doc. 70) is DENIED IN PART and GRANTED IIRART and Plaintiff’'s motion (Doc. 80) is
DENIED for the reasns stated herein.

l. Factsand Procedural History

In keeping with the standards governingnsoary judgment, the following statement of
facts views the evidence, and @hsonable inferences therefrom, in the light most favorable to
Plaintiff as the non-moving part$gee Anderson v. Liberty Lobby, Ing77 U.S. 242, 255 (1986)
(evidence is viewed in the light most faable to the non-moving party on summary judgment
because credibility determinations, weighingnfticting evidence, and drawing appropriate
inferences are jury rathénan judge functions).

Plaintiff was initially employed by Defendain January 2014. Defendant is a traffic

control company that works assab-contractor to heg construction companies. Diaz’s duties
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while he was employed by Defendané in dispute. Oendant contendbat Plaintiff was a traffic
control superintendent while Plaintiff asserts thatwas a supervisor. In support of its position,
Defendant offers declarations from John Cillesaargwner of Defendant, that states Plaintiff was
a traffic control superintendent. (Doc. 71-3 at Bgfendant’s records indicate that Plaintiff was
a “supervisor” on January 8, 2016. (Docs. 79 a9819.) On December 6, 2019, Paula Cillessen,
Defendant’s president anmhrt owner, stated th&tlaintiff was a “trafficcontrol supervisor, and
led a crew of three to four indduials.” (Doc. 79-22.) There i® indication in tle record as to
whether a supervisor and superintendent are the same.

Plaintiff testified that he wodd on a crew of three to fourdividuals. (Doc. 79-1 at 57.)
While on that crew, he was the “one in chargdd. &t 62.) Plaintiff tedfied that he would not
make decisions, however, but wowlal the office if the contractareeded to change something
or if something wasn't being done properlyd.Y This is contrary to Defendant’s position that is
that Plaintiff was the person who communicated withcontractors on the site regarding changes.
(Doc. 71-3 at 6.) Plaintiff furthetestified that he did not maldecisions regardg termination
and hiring and that he did notedl being asked about peoplergdisciplined. (Doc. 79-1 at 66-
68.) Plaintiff has attested that his primaryidsiinclude physical labanvolving the placing and
removal of signs; loading and untbag signs and tools on a trail@ttaching signs to the ground
and placing cones; driving a tkyanarking, taping, and paintingras per the instructions of a
supervisor. (Doc. 79, Exh. C.) Defendant contends that #idiat a significant amount of
duties, including completing daily field reporfBhese reports described the work completed, crew
members and hours, and materials used. (Doc. 75-3 &aintiff testified that he did not fill out

the daily field reports. (Doc. 79-1 at 74.)
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When Plaintiff first started working for Defendant, he was paid an hourly wage and
overtime. At some pointin time, he was transitid to a weekly salaryn 2017, he was receiving
$1,200 per week, which was increased to $1,250 per week on December 30, 2017. (Doc. 71 at 2.)
During 2017 and 2018, Plaintiff woekl in excess of 40 hours duriagveek. Typically, Plaintiff
worked at least ten hours of overtime a weékaintiff was not paid overtime wages for those
hours. (Docs. 79 at 11; 86 aj AVhile working for Defendant, Rintiff believed that Defendant
employed a total of 30 or 35 employees. riDg the years 2017 and 2018, Defendant did not
employ 50 or more employees for at least 20 weekks. (Doc. 71 at 13-14; 71-2 at  38; 79-21
at 5-8.)

During the week prior to Juli3, 2018, it was believed that Plafhsuffered a heat stroke.
On July 13, after a morning meagi, John Cillessen and other manag#etermined that Plaintiff
was in need of immediate medical attention ttudis appearance, condition, and inability to
remember the prior day’s work or the current daybrk. Plaintiff was aansported to Via Christi
Immediate Care. Upon examination, John armbd®t Cillessen stated that Plaintiff was
experiencing confusion, memory problems, peats walking and commurating. Plaintiff was
then transported to the Wesley Medical Centeergency room. Plainfifwas later discharged
from the hospital. (Docs. 71 at 3-4; 79 at 2.)e Tischarge records state that Plaintiff's principal
diagnosis was “subthalamic stroke demyelinating process.” @. 79-8.) Plaintiff was to
follow up with neurology upon dischargeld.(at 3.) After Plaintiffsmedical incident, Plaintiff
did not return to work for Defendant.

The parties have significadisagreement regarding Plaintiff’'s condition, whether he could
return to work, and if he was terminated orwrdhrily resigned. Those facts, however, are not

material to this court’s decision. Therefore, the court fthdsPlaintiff's motim to strike portions
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of several affidavits (Doc. 80) denied as moot as the paragraplantiff seeks to strike are not
material to thiourt’s decision.

On August 11, 2019, Plaintiff filed an ameddeomplaint againsbefendant alleging
claims under the Americans witDisabilities Act (“ADA”), the FMLA, and the Fair Labor
Standards Act (“FLSA”). (Doc. 9.) Upon Deigant’s motion, the coudismissed Plaintiff's
claims under the ADA and his HM retaliation claim. (Doc. 34.) Defendant now moves for
summary judgment on Plaintifff'eemaining claim under the FMLA and his claim for unpaid
overtime under the FLSA.

. Standard

Summary judgment is appropriate if the movragty demonstrates that there is no genuine
dispute as to any material faatyd the movant is entitled to judgnt as a matter of law. Fed. R.
Civ. P. 56(a). A fact is “materialivhen it is essential to theadin, and the issues of fact are
“genuine” if the proffered evidengeermits a reasonable jury to decide the issue in either party's
favor. Sotunde v. Safeway, In@.16 F. App'x 758, 761 (10th Ci2017). The movant bears the
initial burden of proof and must show the lack of evidence on an essential element of the claim.
Thom v. Bristol—Myers Squibb C853 F.3d 848, 851 (10th Cir. 2004) (citiGglotex Corp. v.
Catrett 477 U.S. 317, 322-23 (1986)). The nonmovanstintben bring forth specific facts
showing a genuine issue for triddl. Any statement of fact thdas not been controverted by
affidavit or an exhibit is deemed to benatted. D. Kan. Rule 7.4.Also, the court will only
consider facts based on personal knowledge or stgapby exhibits. Conclusory allegations are
not sufficient to create a disputetasan issue of material fa8ee Hall v. Bellmqr35 F.2d 1106,

1110 (10th Cir. 1991). The court views all evidenoe reasonable inferences in the light most
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favorable to th@onmoving party LifeWise Master Funding v. Telebai®4 F.3d 917, 927 (10th
Cir. 2004).
[I1.  Analysis

A. FMLA Interference Claim

Plaintiff asserts that Defendant interfenedh his FMLA leave by refusing Plaintiff's
request to return to work. Bendant moves for summary judgment on Plaintiff's claim of FMLA
interference asserting that Plaffi not entitled to FMLA leavand that he voluntarily terminated
his employment.

The FMLA grants “an eligible employee a. total of 12 workweeks of leave during any
12—month period” if the employeeugable to perform the function§his position due to a serious
health condition. 29 U.S.C. § 2612(a)(1)(D). Anindual also has the right to be restored to his
position, or an equivalent position, after taking leave. 8 2614(a)(1). The FMLA makes it
unlawful for any covered employéto interfere with, restrain, odeny the exercise of or the
attempt to exercise, any rightgwided in this subchapter.ld. 8 2615(a)(1). Taestablish an
FMLA interference claim, Plaintiffnust show “(1) thahe] was entitled t&-MLA leave, (2) that
some adverse action by the employeerfered with [his] right tdake FMLA leave, and (3) that
the employer's action was related to the exemaisattempted exercise @is] FMLA rights.”
Campbell v. Gambro Healthcare, Ine78 F.3d 1282, 1287 (10th Cir. 2007) (quotiuges v.
Denver Pub. Sch427 F.3d 1315, 1319 (10th Cir. 2005)). Defent argues that Plaintiff has not
established that he was entitled to FMLA leavat tie voluntarily resiged, and that he was not
capable of returning to work.

Turning to the first requirement, Plaintiff stushow that he was entitled to FMLA leave

as an eligible employedrvidson v. Wallace, Saunders, AnsBrown & Enochs, Chartered\o.
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05-4025-JAR, 2006 WL 379843, at *2 (D. Kan. Feb. 2@806) (“Plaintiff bears the burden of
proving that [he] is an ‘eligible employee.”){ation omitted). An “eligible employee” is an
employee that meets the followingstlards: (1) has been employedat least 12 months with

the employer from whom he isqeesting leave; (2) worked kast 1,250 hours in the prior 12—
month period for such employer; and (3) theptayer has at least 50 employees within 75 miles

of the employee's worksiteSee id 29 U.S.C. § 2611(2). Therens dispute that the first two
elements have been met. Rather, Defendant argues that Plaintiff has failed to establish that it has
at least 50 employeesUnder the FMLA, a private employés a covered employer if “it
maintained 50 or more employees the payroll during 20 amore calendar workweeks (not
necessarily consecutive workweels)either the current or thgreceding calendar year.” 29
C.F.R. § 825.105(e). Employees on unpaid leagecaunted if the employer expects that the
employee will return to workld. 8§ 825.105(c). “Employee eligilty is determined (and notice
must be provided) at the commencement of the first instance of leave for each FMLA-qualifying
reason in the applicéb 12-month period.” See29 C.F.R. § 825.300(b)(1). In this case, the
eligibility determination would ben July 13, 2018, as that is thet@#hat Plaintiff went to the
hospital forhis condition.

According to the evidence submitted by f@wlant, Paula Cillessen declared that
Defendant did not have 50 or mcemployees for 20 or more vkoveeks during the year 2017 or
2018. (Doc. 71-2 at 7.) Defendant’s responsartointerrogatory regarding the number of
employees employed in each weskthose two years, throughahitiff’'s termination, supports
Cillessen’s affidavit. (Doc. 79-21 at 5-8T)hose numbers included employees who were being
paid for those weeks and thoato were on the payroll but ngiaid for those weeks. Id()

According to Defendant’s records, during the year 2017 and the first nine months of 2018 there
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were only five weeks iwhich Defendant employed 50 or more employedkl.) Those weeks
occurred from the payroll date beginninmé 1, 2018, through the June 28, 2018, pay d&de. (
Moreover, Plaintiff testified that he believed tlifendant only employe80 to 35 individuals.
(Doc. 79-1 at 139.) In response to Defendgmttgposed facts regarditige number of employees,
Plaintiff states that they are comterted and cites to three exhibit®oc. 79 at 8.)Plaintiff also
has proposed facts that Defendanpiayps more than 50 individualsd cites to the same exhibits.
(Doc. 79 at 11.) Defendansserts that the exhibitseainadmissible evidence.

First, Plaintiff has attached what appearbséoa picture of a compart screen displaying
Defendant’s quarterly tax retufor 2018. (Doc. 79-17.) While &ppears to be a picture of
Defendant’s quarterly return, Plaintiff has not auticated the exhibit and there is no indication
that this picture was produced bgfendant in discovery. Moreoveavyen if the exhibit is what it
purports to be, it does not esiahlthat Defendant had moreath50 employees for 20 or more
work weeks. The report concerns only tweleeks of 2018 -- the months of April, May, and
Juné? It also asks for the numbef employees who were pattliring the entire twelve-week
period, which could mean thatree of those 51 indiduals were not emplogeduring the entire
twelve-week period. Thereforejgrexhibit does not controvert Deigant’'s statement of fact that
it did not employ more than 50 indduals for 20 or more weeks.

Plaintiff has also attached two additional uhauticated exhibits that appear to be job

postings. One exhibit is allegedly Defendantafie on the website linkdin.com. (Doc. 79-16.)

1 Plaintiff argues that this interrogayaresponse does not support a finding that Defendant had less than 50 employees
at the worksite because it used the term “facility” in its response. (Doat ¥6.) The court is not persuaded.
Defendant was answering an interrogatory that asked how many employees were on its payroll. Dhfsndant t
identified employees who were in the facility and employees wére out on leave. There is no evidence that there

is another group of employees that Defendant left oiis @falculation and the interrogayoresponse clearly stated

that Defendant was identifying its “employee count.” Moreptreere is no evidence that Defendant has more than
one location.

2 This report is consistent with Deféant’s interrogatory answer that shows more than 50 employees for 5 weeks in
June 2018.
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Defendant objects to this exhibit as unauthem¢id. The record does not indicate where this
exhibit was obtained. “Printoutsom non-government websitege not self-authenticating.”
Toytrackerz LLC v. KoehlgNo. CIV.A. 08-2297-GLR, 2009 WL 2591329, at *6 (D. Kan. Aug.
21, 2009) (citations omitted). Becaithe website is not self-autitieating, Plaintiff must present
“evidence from a witness with personal knowledgéhefwebsite at issueasing that the printout
accurately reflects the content of the website and the image of the page on the computer at which
the printout was made.ld. In support of the exhibit, Platiff cites to deposition testimony from
Nanda Deroulet, Plaintiff's ex-wife. (Doc. 798) Reviewing the deposition testimony, however,
Ms. Deroulet is merely asked to recite whainsthe exhibit. (Doc. 79-at 52-54.) There are no
guestions that would indicateatiMs. Deroulet has personal kriedge regarding the information
on the website and the date that the printoutedained. Therefore, &htiff has not properly
laid a foundation for the adnsiility of the exhibit. Toytrackerz 2009 WL 2591329, at *Gee
Doc. 79-2 at 53-54, 57. As Plaintifas failed to establish the exhibiauthenticity, the court will
not consider the exhibit. Moreavehe exhibit does not suppdrtaintiff's burdento show that
Defendant had more than 50 employees for 20are weeks in 2017 0028, prior to his medical
leave. Plaintiff relies on thexkibit because it states that themqmany’s size is “51 to 200.” (Doc.
79-16.) But the website fails to provide whgplied the information ah importantly, the time
stamps on the exhibit areugust 28, 2019, and December 8, 2019.

Plaintiff also has attached what appedo be a screenshot for a job posting on
ziprecruiter.com. (Doc. 79-18pefendant again objects to the éxhas inadmissible. Plaintiff
has not authenticated this exhib&ee Toytrackerz LLQR009 WL 2591329, at *6Therefore, it
is inadmissible. Moreover, it does not contmvieefendant’s facts garding the number of

employees. The website states that Defendaanisffice of 10 with oughly 40 field employees.”
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(Doc. 79-18 at 3.) However, the date displagadhe exhibit is August 27, 2019. Therefore, the
exhibit would only support the sartion that Defendant employagproximately 50 individuals
as of August 27, 2019. It does not make amyeshents regarding e¢hnumber of employees
employed in 2017 and through July 2018.

Perhaps realizing that he has not produséfficient evidencesupporting a finding that
Plaintiff is an eligible employee under the FLSAidgrthe time periods at issue, Plaintiff argues
that it is Defendant’s burdeo establish the nunei of employees it employed during 2017 and
2018. (Doc. 79 at 15-16.) Plairtihowever, has the burden toosh that he is an eligible
employee, which includes the requirem that Defendant has 50 employe8ge Hackworth v.
Progressive Cas. Ins. Gal68 F.3d 722, 726, n. 4 (10th Cir. 200Blneek v. City of Edwardsville,
KS, 514 F. Supp.2d 1236,248 (D. Kan. 2007)Arvidson 2006 WL 379843, at *2.Cheek
recognized that there is an exception to the rule that the burden is on the employee. That exception
occurs when an employer seeks to use an ércefp exclude an employee under the applicable
statute. InCheek there was evidence that the numberirmfividuals being paid by the city
defendant was more than 5Q@heek 514 F. Supp.2d at 1247-48. The city defendant, however,
argued that a number of those individuals weseemployees as they were exempted under the
FLSA'’s “personal staff and policymaking exceptionsd. at 1248. The court held that it would
be the city defendant’s burden to show thateéhedividuals were not gphoyees under the statute
because the employer has the leartb establish an exemptionexception under the FLSAd.
Cheekis distinguishable because Defendant isamguing that any of the individuals it employed
in 2017 and 2018 were not employees under the FLSA.

Moreover, even if Defendant had the burdethiztstage, Defendahts put forth evidence

that it did not employ 50 emploge for more than 20 weeks2017 or through September 2018.
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(Docs. 71-2 at 7; 79-21 at8.) Plaintiff nowhas the burden to show thhgre is a dispute as to
the number of employees. He ha®t. The only admissible evedce before the court is that
Defendant employed 50 or more employees forta tuf five weeks in June 2018. This is not
sufficient to establish #t Plaintiff is an eligible employee under the FLSA as of July 13, 2018.

To prevail on his claim thdefendant wrongfully interfered with his right to take FMLA
leave, Plaintiff must show that meas entitled to FMLA leaveJones 427 F.3d at 131%rvidson
2006 WL 379843 at *2. Because Plaintiff has failed to shangenuine dispute of material fact
about an essential element of hismlasummary judgment is appropriat€elotex 477 U.S. at
323.

B. FLSA Claim

Defendant moves for summgudgment on Plaintiff's @im under the FLSA on the basis
that Plaintiff is exempt fronovertime as an executive employee. The FLSA generally requires
employers to pay overtime, i.ene and one-half the employeetsymal wage ratdor each hour
the employee works over forty amwork week. 29 U.S.C. § 207(a)(The FLSA also sets forth
certain exemptions to this requirement, inchgdthe executive exemption. “Exemptions to the
FLSA are to be narrowly construed; the employer must show the employees fit ‘plainly and
unmistakenly within [th@xemption's] terms.””"Hamby v. Associated Centers for Thera280 F.
App'x 772, 783 (10th Cir. 2007) (quotifeich v. Wyoming93 F.2d 739, 741 (10th Cir. 1993)).
It is Defendant’s burden to show that Plaintiff was an executive emplogeeen v. Harbor

Freight Tools USA, In¢888 F. Supp.2d 1088, 1094-95 (D. Kan. 201Rpintiff qualifies if he:

3 To the extent Plaintiff may assert that the date Plaitiftiested to return in September 2018 is the operative date,
the evidence also shows tliz¢fendant had not employed 50 or more employees for 20 weeks as of September 2018.
4 Plaintiff also makes the statement that an employerrapi@sents that employeeg aligible for FMLA may be
estopped from denying coverage. (Doc. 79 at 17.) There is no evidence, however, that Deferedantedpghat
Plaintiff was eligible for FMLA leave.

10
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“(1) is paid a salary not s than $455 per week; (2) hapramary duty of management; (3)
regularly directs two or more employees; and (4) &athority to hire or fire other employees or
whose suggestions and recommendations a®thitimg, firing, advancement, promotion, or any
other change of status ofher employees are givegarticular weight.” Id. at 1095 (citing 29
C.F.R. § 541.100(a)(1)-(4) (2005))In this case, the second awaifth criteria are in dispute.

Based on the record, the court finds that theaegenuine dispute of reaial fact as to the
second and fourth criteria. In his deposition dedaration, Plaintiff disputes having a managerial
role as to many duties that Defentlaontends are a paot Plaintiff’'s position. The court will not
reiterate those here. Moreover, Plaintiff hadified that he has no autrity to hire, fire, or
discipline and that his recommendati@garding the same is not sought by his supervisors. (Docs.
79-1 at 66-67; 79-3.)

Defendant’s motion for judgemt on Plaintiff's FLSA claim is therefore denied.

C. Good Faith

Defendant also seeks summaunggment on Plaintiff's @im for liquidated damages on
the basis that it acted in goodtlfain classifying Plaitiff as exempt. “@dinarily, an employer
who violates the FLSA is liable for both unpaidgea and an additional equal amount as liquidated
damages.” Garcia v. Tyson Foods, Inc766 F. Supp.2d 1167, 1183 (D. Kan. 2011) (citing 29
U.S.C. § 216(b)). This additiohaompensation is “not a penalty exacted by the law, but rather
compensation to the employee occasioned by the delay in receiving wages due caused by the
employer's violation of the FLSA.Jordan v. U.S. Postal Sen879 F.3d 1196, 1202 (10th Cir.

2004) (citation omitted).

5> As of January 1, 2020, the weekly salary requirement is $684. 29 C.F.R. § 541.100.
11
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The court may decline to and liquidated damages if Bedant shows that it had
“reasonable grounds” for believirRjaintiff was an exempt engpjee and acted in “good faith.”
29 U.S.C. § 260. “The good faith requirement marsgltite employer have donest intention to
ascertain and follow the dictates” of the FLSRenfro v. City of Emporje248 F.2d 1529, 1540
(10th Cir. 1991) (citation anidternal quotatin omitted).

At this stage of the proceedings, the caatlines to make arfding regarding liquidated
damages. The parties hotly contest Plaintdfisies and Defendant has not offered any evidence
regarding the steps it took in ci#fying Plaintiff as an exemmmployee. Defends must meet
its substantial burden to show that it had oeakle grounds and actedgnod faith; otherwise,
the court must award liquidated damagiek.

Defendant’s motion for summary judgment Bhaintiff's liquidatel damages claim is
denied.

V.  Conclusion

Defendant’s motion for summary judgntgioc. 70) is GRANTED IN PART AND
DENIED IN PART. Defendant’s motion for judgent on Plaintiffs FMLA interference claim is
GRANTED. Defendant’s motion fsummary judgment on Plaintiff's FLSA claim is DENIED.
Plaintiff's motion to strike (Dc. 80) is DENIED AS MOOT.

IT IS SO ORDERED this 10th day of November, 2020.
sfohnW. Broomes

JOHNW. BROOMES
WNITED STATES DISTRICT JUDGE
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