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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

FIRST BAPTIST CHURCH:;
PASTOR STEPHEN ORMORD:;
CALVARY BAPTIST CHURCH; and
PASTOR AARON HARRIS,
Plaintiffs,
V. No0.20-1102-JWB

GOVERNOR LAURA KELLY,
in her official capacity,

Defendant.

MEMORANDUM AND ORDER

This matter is before the court on Ptdfe’ “Motion for Expedited Hearing and Motion
for Temporary Restraining Order.” (Doc. 7.) The motion was filed in conjunction with Plaintiffs’
verified complaint (Doc. 1), whichlleges that enforcement of néstions on religous activity in
Defendant Governor Laura Kelly’s Executive Or{f&0”) 20-18 would viohte Plaintiffs’ rights,
including their First Amendment right to theeé exercise of religion. The complaint seeks
declaratory and injunctive relief pursuant tod35.C. § 1983, as well as relief under state law.
The court held a telephonic hearing on the arofor temporary restraining order (“TRQO”) on
April 17, 2020, at 4:00 p.m.

Prior to the hearing, Defendant filed a matitm dismiss, arguinghe claims are moot

because Governor Kelly signed EO 20-25 on April 2020. (Doc. 9.) EO 20-25 alters some of

the state-imposed restrictions on public activitzexg] it states in partah EO 20-18 “is rescinded
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and replaced by this order” astbe effective date ohpril 18, 2020, at 12:01 p.m.” (Doc. 9-2 at
5.)

For the reasons stated herein, Defendantision to dismiss (Doc. 9) is DENIED and
Plaintiffs’ motion for a temporary restréng order (Doc. 7) is GRANTED.

The Governor has issued a series of etheewrders imposing rasttions on numerous
public and private activities in light of tl@&0VID-19 pandemic. For example, on March 17, 2020,
the Governor signed EO 20-04, which among othargs prohibited “mss gatherings” in the
State of Kansas. The term was defined touithelany public or privateonvening that brings
together 50 or more people in a confined al@sed space. The prohibition was expressly applied
to mass gatherings at auditoriums, theatersjustesj and a number ofedr venues. The order
contained a substantial list of activities or kteis that were exempt from the prohibition,
including “Religious gatherings, &@ng as attendeesn engage in appropte social distancing.”
Another order issued the same day (EO 20-039ed public and privatechools in Kansas. On
March 24, 2020, the Governor issued EO 20-14, wpiohibited mass gatherings of more than
10 people. The exemption for rabgs gatherings was maintainiadiact “as long asttendees can
engage in appropriate socdistancing.” Also, on March 22020, the Governor issued EO 20-
15 establishing the Kansas Eds@nFunctions Framework (“KEFF”)which identified essential
functions that must be exempted from any “stéyrome” order issued bydal authorities. The
essential functions identified in the order inddda wide array of thgs, including “Preserve
Constitutional Rights.”

On March 27, 2020, the Governor signed HD16, which adopted a statewide “stay-at-
home” order directing all Kansadigzens to stay at home unlessytwere performing “an essential

activity.” (Doc. 1-3 at 3.) Therder exempted individuals perfing listed essential functions



from the prohibitions in the order, although itlsequired them, to the extent possible without
significant disruption to essentiainctions, to use tele-working of meeting in person, to follow
appropriate safety protocols, including mainitagna 6-foot distance beeen individuals. I¢l. at

5.) The order restated and refined the KERBeatial functions. The essential function of
preserving constitutional rights was expanded to include several items, including “Perform or
attend religious or faith-baseervices or awvities.” (Id. at 7.)

On April 7, 2020, five days before East#nge Governor issued EO 20-18. It found
enhanced measures were needed to slow teadpf COVID-19, and it made certain changes to
existing prohibitions. In the provision listingruges to which the prohifion on “mass gatherings”
applies, the order incled for the first time “churches ather religious dcilities” among the
previously listed auditoriumsheaters, stadiums, and other vesiudhe order then adopted the
following specific restriction on religious activities:

With regard to churches or other religi@mesvices or activities, this order prohibits

gatherings of more than ten congregamtgarishioner in the same building or

confined or enclosed space. Howevitre number of individuals — such as
preachers, lay readers, choir or musical performer, or liturgists — conducting or
performing a religious service may exceed as long as those individuals follow
appropriate safety protocols, includimgaintaining a six-fot distance between

individuals and following other directivegarding social distancing, hygiene, and
other efforts to slow the spread of COVID-19.

(Doc. 1-1 at 3.) The order restied a number of other activitiesasll, but it also maintained a
long list of activities ad facilities that wereexempt from the prohibitions in the order. The
exempted activities and facilities included mgsvernmental operations. The list of exemptions
also included, among others: arfs; childcare locations; hotel§pod pantries and shelters;
detoxification centers;h®pping malls “and other retails ediabments where large numbers of
people are present but are geligraot within arm’s length of one another for more than 10

minutes”; libraries; restaurants, bars, and rdtald establishments (including grocery stores),



provided social distancing of 6 feet was mamd; office spaces; “manufacturing, processing,
distribution, and production facilities”; publicansportation;ad job centers.

Plaintiffs filed this actioron April 16, 2020, after sending &tkr to the Govenor asking
that allowance be made for churches to holganson worship servicggovided the congregants
follow rigorous social-distancing and safety protocols applicable to similar secular facilities. (Doc.
1 at 5.) The Governor’'s counsel responded tihatmatter was under review and that an order
would be issued soonid() On April 17, 2020, the Governor signed EO 20-25, which did not alter
the restriction on religious activisebut which removed daiin items (such as libraries) from the
exempted functions or facilities, and it placettitional restrictions on some of the exempted
activities. Among other thing# limited the exemption for retail establishments where large
numbers of people were presdnt customers and employees that are “performing essential
activities or essential functiomsider Executive Order 20-16.” &aurants and bars were limited
to no more than ten customers in the building, mligt maintain a six-foot distance, but it allowed
the number of persons operating the facility toeed ten if they maintained safety protocols.
Office spaces were still exempt but were lidit® those “performing essential activities or
functions as described and limited byeEutive Order 20-16.” (Doc. 9-2.)

I. Jurisdiction

This court has subject matter jurisdiction over Plaintiffs’ claims arising under federal law
pursuant to 28 U.S.C. § 1331. Theud further finds the exercise thfis court’s jurisdiction over
such claims is propearnder theule of Ex Parte Young209 U.S. 123 (1908) (plaintiff alleging
violation of federal law may segkospective injunctiveelief against respoiide state official):

As for Defendant’s mootness argument, the conddiPlaintiffs’ claims a not moot. Mootness

I This order is premised solely on Plaintiffs’ federal lamirols and does not consider Btifs’ claim that enforcement
of Executive Order 20-18 violates Kansas law. (Doc. 1 at 14-15.)
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is a threshold issue because the existence of a live case or controversy is a constitutional
prerequisite to federaourt jurisdiction. Rio Grande Silvery Minnow v. Bureau of Reclamation
601 F.3d 1096, 1109 (10th Cir. 2010) (citation omittethyticle IlI's requirement that federal
courts adjudicate only cases and controversies necessitates that courts decline to exercise
jurisdiction where the award ohg requested relief would be meset.e. where the controversy is
no longer live and ongoingCox v. Phelps Dodge Carp43 F.3d 1345, 1348 (10th Cir. 1994),
superseded by statubn other groundsIn this instance, the controversy between the parties is
ongoing, as the restrictions on gatius activities in newly exeted EO 20-25 (Doc. 9-2) are
identical to the restrictions arligious activites found in EO 20-18, which formed the basis of
the complaint. Plaintiffs have made a suffitishowing that a live controversy exists as to
whether the Governor’s current restrictions digieus activity — found irboth EO 20-18 and EO
20-25 — violate Plaintiffs’ First Amendment rightfteely exercise their religion. The court thus
concludes that it has jurisdiction over the digpwnd that Defendant’s motion to dismiss on
mootness grounds (Doc. 9) should be denied.

II. Standardsfor issuance of a TRO

When addressing a motion for temporary resing order, the court applies the same
standard as it applies to a tiom for preliminary injunction. Foufactors must be shown by the
movant to obtain injunctive relief: (1) the movant is substantially likely to succeed on the merits;
(2) the movant will suffer irreparable injury if thgunction is denied; (3) the movant’s threatened
injury outweighs the injury the opposing party will suffer under the injunction; and (4) the
injunction is in the public interest. Because aliprinary injunction is an extraordinary remedy,
the movant’s right to relieghust be clear and unequivocgickets for Less, LLC v. Cypress Media,

LLC, No. 20-2047-JAR-GEB, 2020 WL 528444,*2 (D. Kan. Feb. 3, 20205ee also Winter v.



Nat. Res. Def. Council, Inc555 U.S. 7, 20 (2008). “Additionally, some preliminary injunctions
are disfavored and require seronger showing by the movanviz., movants must satisfy a
heightened standard. They are ‘(1) preliminarymigtions that alter theatus quo; (2) mandatory
preliminary injunctions; and (3) piglinary injunctions that afford the movant all the relief that it
could recover at the conclusion of a full trial on the merit&ish v. Kobach840 F.3d 710, 723—
24 (10th Cir. 2016) (citation omitted.) “In seekisgch an injunction, the movant must make a
strong showing both with regard to the likelihaafdsuccess on the merits and with regard to the
balance of harmsId. (citation and internajuotation marks omitted.)

[I1. Analysis

A. Status quo. Defendant argued at the hgahiat Plaintiffs’ requested TRO should be
denied because it would alter the status quo. The “status quo” in thistomfées to “the last
peaceable uncontested status existing between the parties before the dispute dettzbpgd.”
Lobby Stores, Inc. v. Sebelid¢o. 12-6294, 2012 WL 6930302, at ¢10th Cir. Dec. 20, 2012)
(citing Beltronics USA, Inc. v. Midwest Inventory Distrib., L1862 F.3d 1067, 1071 (10th Cir.
2009)). The last peaceable unceire status between the partiess just prior to the enactment
of EO 20-18, the first order whickubjected Plaintiffs to the ment restrictions on religious
activities. Because the requestdRiO would return the parties to that uncontested status, it would
not alter the status quo andhigt a disfavored injunctiorsee Free the Nipple-Fort Collins v. City
of Fort Collins, Coloradp 916 F.3d 792, 798 (10th Cir. 2019) (the status quo was the parties’
status before the challengediinance was adopted.)

B. Likelihood of success on the merits.

To prevail on a claim under 42 U.S.C. § 198pJantiff must show the deprivation of a

federal right by a person acting under color ofestatv. The First Amendment provides in part



that “Congress shall make no lawprohibiting the free exercise” oéligion. U.S. Const. amend.
I. The First Amendment applies to the Stdigwirtue of the Burteenth AmendmentSanta Fe
Indep. Sch. Dist. v. Do&30 U.S. 290, 301 (2000). Plaintiffairth, among other things, that the
restrictions on religiousctivity imposed by EO 20-18 (and n@@-25) violate Plaintiffs’ First
Amendment right to freely exercise their religiomluding their right taattend worship services
in their respective church facilities. For reastmet follow, the courtoncludes, based on the
matters presented so far, that Plainté#fe likely to prevail on this claim.

i. Standard of review The parties dispute the standdrdt applies to the court’s review
of the Governor’'s executive orders. At the Imegon the TRO, Defendant asserted that these
executive orders are not subject to heightenadisy because they do not target religious activity,
but instead apply broadly to a large swattboth secular and non-secular behavior. The court
assumes Defendant is suggestingt tiinis case isantrolled by the less rigorous standards for
review set forth ilEmployment Division, Department of Human Resources of Oregon v, Smith
494 U.S. 872 (1990). Howevé&mithwas an unemployment case in which the plaintiff was denied
unemployment benefits because he was fired for violating a generally applicable statute
criminalizing the use of peyote, a hallucinogedrug. Smith claimed that the government’s
decision violated his rightsnder the Free Exercise Claudehe First Amendmentld. at 874.

The statute at issue Bmithwas a facially neutral law that criminalized the use of certain
drugs that was “not specifically directed at [i8ris] religious practice, and that is concededly
constitutional as applied to thos#o use the drug for other reason$d. at 878. The Supreme
Court stated that it has neverceged an individual “from compliaaavith an otherwise valid law
prohibiting conduct that th&tate is free to regulate Id. at 879 (emphasis added). But the

executive orders at issue in thase expressly restrict religiousiaity. Indeed, a fair reading of



EO 20-18 and EO 20-25 shows thay operate as a wholesalelpibition against assembling for
religious services anywhere in the state by mase ten congregants. While it is unclear at this
stage of the proceedings exactly how many churoes be impacted by that proscription, it is
fair to say that these executive orders will likely impact the majority of churches and religious
groups in Kansas. Thus, EO 20-18 and EQ@2G&weep far beyond thentiidental effect” on
religious activity excused iSBmith 1d.; see also Church of the LukuBabalu Aye, Inc. v. City of
Hialeah 508 U.S. 520, 531 (1993) (notiSgnith’sapplication to incidentddurdening of particular
religious practices).

At the TRO hearing, Defendant also relied heavilyirome Abbott No. 20-50264, 2020
WL 1685929 (5th Cir. Apr. 7, 2020), a case rabedecided by the Fifth Circuit. lAbbott the
Fifth Circuit upheld an executive order issuedthy governor of Texas dh required healthcare
providers to postpone non-essahsurgeries and procedurésring the COVID-19 pandemic in
order to conserve critical medical resources andwike curb the spread of coronavirus infection.
Plaintiffs in that case claimedahthe executive order infringedetibonstitutional right to abortion.
However, unlike the present caslke executive order at issue Abbott made no mention of
abortion or other constituthally protected activityld. at *3.

Abbottrelied heavily odacobson v. Commonwealth of Massachusi®® U.S. 11 (1905),
a case challenging a Massachusetts law that mandated smallpox vaccinations when the state was
battling that diseaseAbbottquotedJacobsorfor propositions such aU]lnder the pressure of
great dangers,’” constitutional rights may be oeably restricted ‘as the safety of the general
public may demand’”Abbottat *1 (quotingJacobsorl97 U.S. at 29); “[b]ut i]t is no part of the
function of a court’ to decide vidh measures are ‘likely to beetimost effective for the protection

of the public against diseased. (quotingJacobson197 U.S. at 30); and



[Iln every well-ordered society chargedthvthe duty of conserving the safety of
its members the rights of the individualrgspect of his liberty may at times, under
the pressure of great dangeb® subjected to such restraint, to be enforced by
reasonable regulations, as the safétihe general public may demand.

Id. at *6 (quotingJacobson197 U.S. at 29)Abbottconcluded its analysis, as relevant here, as
follows:

The bottom line is this: when faced witB@ciety-threatening epidemic, a state may
implement emergency measures thatautonstitutional rights so long as the
measures have at least some “real or snhataelation” to the public health crisis

and are not “beyond all question, a plaifppale invasion ofights secured by the
fundamental law.” Jacobson 197 U.S.] at 31, 25 S. Ct. 358. Courts may ask
whether the state’s emergency measures lack basic exceptions for “extreme cases,”
and whether the measures are pretxtihat is, arbitary or oppressivdd. at 38,

25 S. Ct. 358. At the same time, howewerts may not second-guess the wisdom

or efficacy of the measurdsl. at 28, 30, 25 S. Ct. 358.

Id. at *7.

Abbott’'sreliance ordacobsorcounsels further analysis of that ca3acobsonlike Abbott
involved a facially neutral law, which requirgdccination for smallpox. The issue in that case
did not involve the free exercise i@ligion, but rather a claim thdte law invaded an individual's
liberty “to care for his own body and health in sway as to him seems best,” as protected by the
Fourteenth Amendmentlacobson197 U.S. at 26. And although it did not deal with a question
of religious liberty,Jacobsonappears more in line witBmithin the sense that law at issue in
Jacobsondid not expressly purport tmterfere with rights secudeby the Constitution. In
concluding that no constitutional violati occurred under the Massachusetts Iagpbsorsaid,

Smallpox being prevalent and increasingcambridge, the court would usurp the

functions of another branaf government if it adjudged, asatter of law, that the

mode adopted under the sanction of theestat protect the people at large was

arbitrary, and not justified by the necessitiéshe case. We say necessities of the

case, because it might be that an acknowledged power of a local community to

protect itself against an epidemic threatgnihe safety of all might be exercised in

particular circumstances and in referencpddicular persons in such an arbitrary,
unreasonable manner, or might go sdoleyond what was reasonably required for

the safety of the public, as to authorize or compel the courts to interfere for the
protection of such persons.



Id. at 28. Importantly, the secoséntence of the foregoing quote points out tea¢n in such
extreme cases as a public healtisisy the police power of the staits not without limits, and is
subject to appropriagjedicial scrutiny. And,

if a statute purporting to kia been enacted to protéke public health, the public

morals, or the public safety, has no reatobstantial relation tthose objects, or

is, beyond all question, a plain, palf@bnvasion of rights secured by the

fundamental law, it is the duty of the coutdsso adjudge, and thereby give effect
to the Constitution.

Id. at 28.

At the TRO hearing, both sides argued mestensively about the application of the
Supreme Court’s decision @hurch of the LukunBabalu Aye, Inc. v. City of HialeaB08 U.S.
520, 531 (1993). In that casthe City of Hialeah passed seVéaaially neutralordinances aimed
at curbing the practice of animal sacrifice thaswantral to the religious practice of the Santeria
religion. The Church of the Lukoi Babalu Aye, Inc., and itsoagregants practiced the Santeria
religion and had recently announced plans to estadblislurch facility in Haleah, Florida. Shortly
thereafter, Hialeah's city coulhcalled an emergency meetimgnd began enacting a series of
ordinances that prohibited animal sacrifices amidhal cruelty, and threatened those who violated
the ordinances with criminal prosecution. Trdinances purported to extend these prohibitions
to the killing of animals for food, but then cadsout exemptions for slaughterhouses and other
licensed establishments thatldd animals for food purposetukumi, 508 U.S. at 528. The
Supreme Court ultimately concluded that the object of these ordinances was to target the Santeria
church memberdd. at 535.

The Court began its analysis of the claimukumiwith the proposition fronsmiththat
“a law that is neutral and of general apabdity need not be justified by a compelling
governmental interest even if theav has the incidentaffect of burdening a particular religious

practice.” Id. at 531. However, “if the object of a lawtis infringe upon or restrict practices
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because of their religious motivation, the law is naitrad, . . . and it is malid unless it is justified
by a compelling interestha is narrowly tailoed to advance #i interest.’Id. at 533. The neutrality
analysis begins with the text of the law, itseifdahe law “lacks facial neutrality if it refers to a
religious practice without a secular meaningcdrnable from the language or contexd”

In this case, EO 20-18 and EO 20-25 exphe purport to restrict in-person religious
assembly by more than ten congregants. In thregtesehey are not fadiy neutral. Defendant
asserts that despite the express restrictions ieapos religious assemblthe laws are facially
neutral because they apply as well to a mudader swath of secular activity in addition to the
overt limitations placed on church gatherings.vétéheless, while these executive orders begin
with a broad prohibition against mass gatheritiggsy proceed to carve out broad exemptions for
a host of secular activities, many of which beatrilanities to the sort of personal contact that will
occur during in-person religious servicesukumiindicates that a court should evaluate these
exemptions in assessing a law’s neutralbee Lukumis08 U.S. at 535-37.

The court pauses its analysis at this pointitole back to the initial question of what
standard is to be applied in evaluating Ri#fis’ claims under the Free Exercise Clause.
Unsurprisingly, the parties have failed to itiBnany controlling authority for evaluating a
wholesale prohibition on in-person religious services fitat at issue in this case. Under ordinary
circumstances, it goes withosaying that the government couldt lawfully expressly prohibit
individuals from meeting togethéor religious services. Accairtgly, the leading cases tend to
address facially neutral laws that burden religidngdiefs, or restrictions that explicitly or
implicitly target particular religious groups gractices. Based on the relatively unique

circumstances herein presented, the court concludesSthidly Abbott Jacobson and similar
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cases do not provide the best framework in which to evaluate thern®dgeexecutive orders
because all those cases dedhwaws that are facially ngral and generally applicable.

The court concludes thauukumj though not identical, providethe most appropriate
framework to evaluate this case. The ordinances at isdugkirmj though facially neutral in
some respects, contained elements that werel\cleaigeted at religious practices, such as the
prohibitions on ritual sacrifices. And althougbkumidealt with laws that the Court concluded
were ultimately aimed at a particular religiagreup, the court d&s not think tat the Supreme
Court would have excused the First Amendmenttiohs in that case the offending provisions
had been part of a broader set of laws thandithiing to diminish the religious animus that was
both explicit and implicit in the provisions targes the church. Based on the foregoing reasoning,
the court will evaluate Plaintiffs’ claims under the Free Exercise Clause according to the principles
set forth inLukumi.

“At a minimum, the protections of the Freedfgise Clause pertaif the law at issue
discriminates against some or all religious bel@fsegulates or prohibits conduct because it is
undertaken for religious reasonslukumj 508 U.S. at 532. “A law &ks facial neutrality if it
refers to a religious practice Wwaut a secular meaning discerndipten the language or context.”
Id. at 533.

In evaluating neutrality, cotg are admonished to “surveyeticulously the circumstances
of governmental categories to elimieagas it were, religious gerrymandetfd,ikumj 508 U.S.
534, and, in particular, to consider in that eosmtexceptions or exemptions granted to secular

activity that are not extended to religious activiBee idat 535-37. Wherfindividualized

2 At the TRO hearing, the court indicated it did not perctiag this was necessarily a religious gerrymandering case.
However, upon further analysis, the principles explainddikumiindicate that the courtisuld consider the effect
of the exemptions in these executive orders when evaluating neutrality.
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exemptions from a general requirement are available, the government ‘may not refuse to extend
that system to cases of ‘religiousrtiship’ without compelling reason.”ld. at 537 (quotation
omitted).

In addition to neutrality, the Free ExerciSkause requires that “laws burdening religious
practice must be of general applicability.Lukumj 508 U.S. at 542. “The principle that
government, in pursuit of legitimate interestqroat in a selective manner impose burdens only
on conduct motivated by religiousliad is essential to the protection of the rights guaranteed by
the Free Exercise Clauseld. at 543. A law is underinclusivand thus not generally applicable,
when it fails to prohibit secular &ty that endangers the samedrests to a similar or greater
degree than the prohibi religious conductld.

A law that fails to satisfy the requirements of neutrality and general applicability is
subjected to sict scrutiny. Id. at 546. “To satisfy the commandfithe First Amendment, a law
restrictive of religious practice mtiadvance interests of the higherder and must be narrowly
tailored in pursuit of those interestsld. (internal quotations omitted). When “[t]he proffered
objectives are not pursued witbspect to analogousn-religious conduct, and those interests
could be achieved by narrower ordinances that medieeligion to a far lesser degree,” a lack of
narrow tailoring invalidates the lawd.

ii. Application to this Case

EO 20-18 and EO 20-25 both state that thehfnitions against mass gatherings apply to
“churches or other religious fadigs.” (EO 20-18 1.b; EO 20-ZR..b). Both orders expressly
state in their respective paragraphs 1.c that “[whipard to churches other religious services
or activities, this order prohibitgatherings of more than tenrgregants or parishioners in the

same building or confined or enclosed space [with exceptions for additional individuals conducting

13



the service].” These provisions show thagsd executive orders expressly target religious
gatherings on a broad scale and are, therefore, not facially neutral.

Given the circumstances, Plaintiffs have madaibstantial showinfpat development of
the current restriction on religious activities slsomgligious activities were specifically targeted
for more onerous restrictions than comparakéeular activities. The Governor previously
designated the attendance of religisasvices as an “essential function” that was exempt from the
general prohibition on mass gatherings. Thatgiegion has not been résded or modified, yet
in EO 20-18 and EO 20-25 churcheed religious activities appetarhave been singled out among
essential functions for stricter treatment. gpears to be the only ess$ial function whose core
purpose — association for the purpose ofship — had been basically eliminafedzor example,
the secular facilities that are still exempt fréine mass gathering prohibition or that are given
more lenient treatment, despite the apparestitikod they will involve mass gatherings, include
airports, childcare locations, leds, food pantries and sheltemetoxification centers, retalil
establishments (subject to the distancing anseisal function” purposeoted above), retail food
establishments, public transportetj job centers, office spacesddor essential functions, and
the apparently broad category of “manutaittg, processing, digbution, and production
facilities.” As Plaintiffs point ot) the exemption for office spacissbroad enough tmclude such
activities as providing ed estate services.

The legitimate health and safety concerngragiffom people attendingeligious services

inside a church would logically bgresent with respect to mastnot all these other essential

3 As Defendant points out, restaurants and bars were sabjecincreased restrictions in EO 20-25, including the
prohibition on mass gatherings. The order adopted an exemption that allowed the number of employees operating such
facilities to exceed ten, provided they intained safety protocols(Doc. 9-2 at 4.) This restriction is arguably
comparable to the restriction imposed on religious activity, but it appears to be the only essential function other than
religious activities on which such a restriction was impo%ed.order allows restaurant and bar facilities to continue
takeout and delivery services.
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activities. Defendant has not argued that masegatfs at churches pose unique health risks that
do not arise in mass gatiregs at airports, offices, and prodion facilities. Yet the exemption
for religious activities has been eliminated whileeiinains for a multitude of activities that appear
comparable in terms of health risks. Based err¢lsord now before th@urt, the most reasonable
inference from this disparate treatment is tthegt essential function of religious activity was
targeted for stricter treatment due to the natdfithe activity involved, rather than because such
gatherings pose unigue healtbkis that mass gatherings at comera and other facilities do not,

or because the risks at religious gatherings whjgoannot be adequately mitigated with safety
protocols? It is also an arbitrary distinction, the sense that the disparity has been imposed
without any apparent explanatiéor the differing treatment of religus gatherings. These facts
undermine Defendant’s contentioasd lead the court tconclude that EQO0-18 and EO 20-25
are not neutral laws of general applicability stead, they restrict religious practice while failing
to “prohibit secular activity that endangers the samerests to a similar or greater degree.” As
such, the restriction is likely sudwt to strict scrutiny, and can bastained only ift is narrowly
tailored to further the compatly state interest in slowing balting the spread of COVID-19.

On the current record, Plaintiffs are likelygrevail on their assertion that the restriction
on religious mass gatherings is matrrowly tailored. Specifically, Rintiffs point to a number of
other secular mass gathering activities or locattbas merely require certain safety protocols,
including social distancing. Givehe similarities of physical proxiity between thse “essential”
secular gathering and Plaintiffi@ligious gatherings (which asdso deemed essential under EO

20-16), the court finds that Plaiffis can likely show that the bad prohibition against in-person

4 At the TRO hearing, it was represented that a total @G¥ID-19 clusters have been identified in Kansas, with 5
of those being attributable to churches. It was also repred that 13 of the clusters resulted at private companies,
including a recent increase of 9 such clusters. No information was presented as to whethstetiseirololving
churches arose with or without the use any sgfagyocols such as social distancing.
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religious services of more than ten congregamisti:iarrowly tailored tachieve the stated public
health goals where the comparable secularegaitps are subjected to much less restrictive
conditions. For that reason, and fbe reasons previously stat@&aintiffs have shown they are
likely to succeed on the merits thfeir claim alleging a violation of their First Amendment right
to the free exercise of religion.

C. lIrreparable harm. To obtain a TRO, Riffim must show they will suffer irreparable

harm in the absence of the ord®vinter, 555 U.S. at 20. The Suprer@ourt has recognized that
“the loss of First Amendment freedoms, for even minimal periods of time, unquestionably
constitutes irreparable injury.Elrod v. Burns427 U.S. 347, 373 (1976). Plaintiffs have alleged
that without a TRO, they will be prevented frayathering for worship at their churches this
Sunday, April 19, 2020 and thereaftefhe court concludes Plaifis have made a sufficient
showing of irreparable harm.

D. Balance of the equities. Plaintiffs mustakhow that the balance of equities tips in

their favor. Winter,555 U.S. at 20. Plaintiffs have showattthey will be harmed by a deprivation

of the constitutional right to freely exercise theiligion, and that they faca threat of criminal
penalties if they violate the cunerestrictions in EO 20-25. Th®urt recognizes that the current
pandemic presents an unprecedented health crisis in Kansas, and in this country. The Governor
has an immense and sobering responsibility taaickly to protect the ligs of Kansans from a

deadly epidemic. The court would not issue anyaegt temporary or otherwise, if the evidence
showed such action would substaltyianterfere with that responsiliy. Plaintiffs have shown,
however, that they are willing bide by protocols that have beggtermined by the Governor to

be adequate to protect the lives of Kansansenctintext of other mass gatherings. In view of

that, and in view of the factaha preliminary injuniion hearing has beengmptly scheduled for
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April 23, 2020, the court concludes that the balan@xaities weighs in favor of granting a TRO,
pending the preliminary injunction hearing, to pdérilaintiffs to engage in worship services
under the conditions statauthis order.

E. Public interest. Lastly, to obtain a TREaintiffs must show that the granting of a
TRO is in the public interestVinter,555 U.S. at 20. The public intstes furthered by preventing
the violation of a party’sonstitutional rights Free the Nipple916 F.3d at 807. Additionally, for
the reasons previously mentiondite record shows that allowing Plaintiffs to gather for worship
with the safety protocols similar to those applleai other essential function mass gatherings is
consistent with the interest protecting public health.

F. Security. After considering the nature of the constitutional claim presented, and the
absence of harm to Defendant from a temporawymeo the status quo, the court determines that
no security should be requiréat the issuance of the TRQCf. Fed. R. Civ. P. 65(c).

G. Scope of the TRO. Given the limited record before the court at this stage of the

proceedings, and the gravity of the issues involtlea court is somewhat hesitant to simply say
that Plaintiffs are free to condutheir religious services usingje same social distancing and
protective measures specified ire txecutive orders for similar exptactivities. In particular,
Defendant has not had the oppaity to put on evidence thahight support stricter safety
measures for religious services. At the TRO mggriPlaintiffs set forth specific plans for social
distancing and safety precautions that appeaxd¢eed the general requirements for similar exempt
activities under EO 20-25Until the court has an opportunity hear evidence on these matters,
the terms of the TRO will require Plaintiffs toraply with their proposed measures. Specifically,
First Baptist Church of Dodgeitg will adhere to the following:

e Prior to and following the in-person semjche facility will be deep-cleaned;
e Invitations will be directed to regular clolirattendees for this in-person service;

17



Individuals will be advised to continue to engage in “stay at home” protocols as
directed by EO 20-16 in ordéo attend the service;

No church members are known to hdnasl any contact with known COVID-19
confirmed cases;

Attendees will be advised to perform temperature checks at home on all attendees
prior to attending the service. Individualet are ill or have fevers will not

attend;

High-risk individuals will be advised nod attend the in-person service;

Attendees will be advised to bring theiwn PPE, including masks and gloves;
Attendees will be advised not to engage in hand shaking or other physical contact;
Hand sanitizer will be availabfer use throughout the facility;

The in-person service will be limited to S@dividuals in a space that has a capacity for
300 individuals (a cross-shaped auditoriithfeet by 74 feet @ahe center; 2,950 square
feet total, allowing almost 57 square feetitable to each attende maximum social
distancing);

Co-habitating family units may sit clostrgether but otherwise the maximum

social distancing possible will be used, lewer, at a minimumhe CDC recommended
protocol will be observed with a mimum distance of at least 6 feet;

A single point of entry and single poioft exit on opposite sides of the building

will be used, establishing a one-way traffiattern to ensure social distancing;
Ventilation will be increased as much@sssible, opening windows and doors, as
weather permits;

These procedures will be communicated¢hurch members in advance of the

service;

Church bulletin and offering plateslimot be used during the service;

Attendees will be advised to wash their clothes following the service;

If Church leadership becomes awaraafear, immediate, and imminent threat

to the safety of the attendees or aarfollow the protocols listed above, the

gathering will be immediately disbanded.

Calvary Baptist Church of Juncti@ity will adhere to the following:

Splitting out pews and marking designastting areas to keep non-cohabitating
congregants at least six feet apart befduring, and after the worship service;
Marking multiple entrances to encourage socially distanced foot traffic;
Propping doors open to prevent the nEedcongregants to touch doors while
entering and exiting the church or sanctuary;

Suspending passing offering plates and bulletins;

Actively discouraging handshakirg other social touching;

Offering hand sanitizéhroughout the building;

Providing face masks to offer &my interested persons.

(SeeDoc. 1 at 8-11.)
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V. Conclusion

Defendant’s motion to dismiss the complainb¢(D9) is DENIED. Plaintiffs’ motion for
a temporary restraining order (Doc. 7) is ANRTED. The court will file a separate order
containing the terms of the TRO.

A hearing on Plaintiffs’ request for a prelmary injunction is scheduled for April 23,

2020, at 9:00 a.m.

s)ohnW. Broomes
JOHNW. BROOMES
UNITED STATESDISTRICT JUDGE

19



