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MEMORANDUM OPINION AND ORDE R GRANTING SUMMARY JUDGMENT

These matters are pending for consideraof Defendant Carolyn Colvin, Acting

Commissioner of Social Security’s, motions to dismiss in part. Pursuant to Rule 56 of the
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Federal Rules of Civil Procedure and the Notieetered in each cagbe motions to dismiss
in part were converted to motis for summary judgement in paithe parties were given time
to respond, and the matters ape for review. Because there are no disputes regarding the
material facts, and because resolution of the legal issues favor the defendant, the Acting
Commissioner’s motions will be granted.
. BACKGROUND

Ashland Civil Action No. 0: 16-017 — Buster Carter

Plaintiff Buster Carter is a resident dhwrence County, Kentucky. Prior to his
application for disability benefits, Cartewvorked for 10 years a® coal miner and
approximately 20 years as a truck driversipand Civil Action No. 0: 16-017; Record No. 4,
pp. 4, 5] After being denied SatiSecurity Disability Insurandgenefits (“DIB”) in a January
29, 2009 application, Carter sultted new medical evidence arehuested a hearing on April
27, 2010. [Ashland Civil Action No. 0: 16-017; ReddNo. 7-1, p. 4] No hearing was held,
however. Instead, Carter'gp@ication was approved in flly-favorable, on-the-record
decision dated August 3, 2010d.[at p. 1] The decision found @ar to have been disabled
since November 22, 2008Id[] Carter was represented irethatter action by attorney Eric
Conn, and the new medical evidence was subanlite Dr. Frederic Huffagle, M.D. (now
deceased).Id.] Administrative Law Judge (“ALJ”) Dad Daugherty reviewed Carter’s case
and issued the on-the-record decisioil.] [

Conn, Huffnagle, and Daugherthyave been implicated ia scheme to defraud the

Social Security Administratiod. That scheme is the basis for the present controversy.

1 On April 1, 2016, a federal grand jury retednan indictment against Eric Conn, David
Daugherty, and Alfred Adkins. SeeLexington Criminal ActionNo. 5: 16-022-DCR.] The
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Ashland Civil Action No. 0: 16-061 — Crystal R. Meade

Plaintiff Crystal Meade also is a resdeof Lawrence CountyKentucky. [Ashland
Civil Action No. 0: 16-061; RecorNo. 1, p. 1] Prior to her appation for disability benefits,
Meade worked for the State Kentucky for approximately 2@ears processing food stamp
and Medicaid requests. [Ashland Civil ActiomN): 16-061; Record N 15-1, p. 23] After
being denied Social Security Disability Insace Benefits (“DIB”) ina December 25, 2008
application, Meade submitted newdieal evidence and requesitiearing on May 15, 2009.
[Id. at p. 12] Without holding a hearing, AllJavid Daugherty issued a fully-favorable
decision on August 7, 2009, conding that Meade had been died since January 1, 2007.
[Ashland Civil Action No. 0: 16-061; RecordoN6-1, p. 4] Meade was represented in the
latter action by Eric Conn and ALJ Daughertlyg@ on the opinions of Dr. Frederic Huffnagle,

M.D. [Id. at pp. 4, 6]
Pikeville Civil Action No. 7: 16-051 — Timothy L. Howard

Plaintiff Timothy Howard is a resident of Knott County, Kentucky. [Pikeville Civil
Action No. 7: 16-051; Record No. 1, p. 1] Priorhis application for disability benefits,

Howard worked as a gas well operator, eleetn, and maintenancedhnician. [Pikeville

indictment contains 18 substantive counts anersé¢ additional forfeiture counts. The counts
are related to allegations of fraud that asedssed in this MemoranauOpinion and Order.
The criminal action has been deemed tocbmplex with a trial scheduled in 2017. The
criminal action is pending before the undersigned.

On June 1, 2016, a criminal informationssvaed before the undersigned, charging
former Administrative Law Judge Charlie P&rdrus with conspiring with Eric Conn and
others to retaliate against individuals who had provided irdton relating to the alleged
fraudulent scheme.Sepelexington Criminal Action No. 5: 16-056-DCR.] Defendant Andrus
entered a guilty plea at the tirttee information was filed.
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Civil Action No. 7: 16-051; Record No. 12-1, B4] After being denied Social Security
Disability Insurance Benefi{gDIB”) in a Decemler 28, 2006 application, Howard submitted
new medical evidena@nd requested a h&ag on May 31, 2007.14. at p. 21] Without holding
a hearing, ALJ David Daugherty issued a fully-drable decision on Bu9, 2007, concluding
that Howard had been disabled since May 11, 20@4. lHoward was represented in the latter
action by Eric Conn and ALJ Daugherelied on the opinions of Dr. Frederic Huffnagle, M.D.

[Id. at p. 7]

Pikeville Civil Action No. 7: 16-059 — Rodney Justice

Plaintiff Rodney Justice is a resident dté*County, Kentucky. [Pikeville Civil Action
No. 7: 16-059; Record No. 1, p. 1] Prior to his application for disability benefits, Justice
worked as a coal miner andawy laborer. [Pikeville Civil Aton No. 7: 16-059; Record No.
19-1, p. 24] After being deniegBocial Security Disability Ingance Benefits (“DIB”) in an
October 31, 2006 application, Justice submitted medical evidenceral requested a hearing
on April 26, 2007. [Pikeville Civil Action No7: 16-059; Record No. 13-1, p. 21] Without
holding a hearing, ALJ David Daugherty issuedully-favorable deision on June 8, 2007,
concluding that Justice had bedisabled since April 6, 2005.1d[] Justice was represented
in the latter action by Eric Conn and ALJ Daugherty reliedh@nopinions of Dr. Frederic
Huffnagle, M.D. [d. at pp. 4, 7]
Pikeville Civil Action No. 7: 16-068 — Margie Lewis

Plaintiff Margie Lewis is a resident 6foyd County, Kentucky[Pikeville Civil Action
No. 7: 16-068; Record No. 1, ] Prior to her application for disability benefits, Lewis

worked as a nursing aide and daycare assisfRikeville Civil Action No. 7: 16-068; Record
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No. 17-1, p. 48] After being déed Social Security Disability Insurance Benefits (“DIB”) in
a March 30, 2009 application, Lessubmitted new medical evidenand requested a hearing
on May 21, 20009. Ifl. at p. 15] Without conducting ahring, ALJ David Daugherty issued
a fully-favorable decision on JuB; 2009, concluding that Lewinad been disabled since June
30, 2008. [Pikeville Civil Action No. 7: 16-06&Record No. 10-1, pp. 4, 7] Lewis was
represented in the latter actiby Eric Conn and ALJ Daughertglied on the opinions of Dr.
Frederic Huffnagle, M.D. I{l. at pp. 4, 6.]
Pikeville Civil Action No. 7: 16-075 — Daniel L. Doucette

Plaintiff Daniel Doucette ia resident of Magoffin Count Kentucky. [Pikeville Civil
Action No. 7: 16-075; Record N@, p. 1] Doucette has pasievant work experience as a
cable installer, corrections officer, and lriayer. [Pikeville Civil Action No. 7: 16-075;
Record No. 5-3, p. 5] Doucettded an application for Socigbecurity Disability Insurance
Benefits (“DIB”) on Februarg0, 2009. [Pikeville Civil ActiorNo. 7: 16-075; Record No. 1,
p. 2] Without holding a heeng, ALJ David Daugherty issueal fully-favorable decision on
July 2, 2009, concluding that Doucette had baisabled since July 1, 2008. [Pikeville Civil
Action No. 7: 16-075; Record No. 5-1, p. 1, Doucette was represented by Eric Conn and
ALJ Daugherty relied on the opiniari Dr. FrederidHuffnagle. [d. at pp. 1, 6]
Pikeville Civil Action No. 7: 16-101 — Carolyn Griffith

Plaintiff Carolyn Griffith is a residendf Pike County, Kentucky. [Pikeville Civil
Action No. 7: 16-101; Record N@, p. 1] After being denieBupplemental Security Income
benefits (“SSI”) in a Februar¥3, 2008 application, Griffitsubmitted new medical evidence
and requested a hearing on June 24, 2008 ey Civil Action No. 7: 16-101; Record No.

11-2, p. 6] Griffith was subsequently awad SSI benefits on July 31, 2008, based on a
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finding that she had been disabled since February 8, 2008. [Pikeville Civil Action No. 7: 16-
101; Record No. 11-1, p. 1] hrer latter application for SSI befits, Griffith was represented
by attorney Conn. Ifl.] She received a fully-favorablen-the-record decision by ALJ
Daugherty, which relied on medloavidence submitted by DBradley Adkins, Ph.D. I{l.]
As noted in footnote 1 above, Adkins also is gedrin a scheme to defraud the Social Security
Administration.
Pikeville Civil Action No. 7: 16-111 — Robert Martin

Plaintiff Robert Martin is a resident Bfoyd County, Kentucky. [Pikeville Civil Action
No. 7: 16-111; Record No. 1, p. 2Ylartin has paselevant work experience as a truck driver.
[Pikeville Civil Action No. 7: 16111; Record No. 18-3. 39] Matrtin filed an application for
Social Security Disability Insurance Benef{tBIB”) on August 12, 208, and an application
for Supplemental Security InconésSI”) on August 29, 2008. Id. at 24] The claim was
denied both initially and uporeconsideration.Id.] Martin then mde a written request for
a hearing, with assistance dfaney Conn, orApril 9, 2009. [d.] Upon the new request,
Martin received a fully-favorable decision frokt.J Daugherty on Jungl, 2009. [Pikeville
Civil Action No. 7: 16-111; Record No. 10-p. 1] ALJ Daugherty, relying on evidence
submitted by Dr. Frederic Hufagle, M.D., and without haillg a hearing, found Caudill to
have been disabled beginning on August 4, 2049. |
Pikeville Civil Action No. 7: 16-153 — Stanley Caudill

Plaintiff Stanley Caudill is a residenf Letcher County, Kentucky. [Pikeville Civil
Action No. 7: 16-153; Record No. 1, p. 1] @il has past relevanwork experience as a
maintenance mechanic helper. [Pikeville CAgltion No. 7: 16-153; Record No. 18-3, p. 28]

On March 19, 2008, Caudill filed an applicatibor Social Security Disability Insurance
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Benefits (“DIB”) alleging a period of dability beginning orbecember 22, 2006.Id. at p.
18] The claim was denied both initisand upon reconderation. [d.] Caudill then made a
written request for a hearing, with assistwf attorney Conn, on September 23, 2008.] |
Upon the new request, Caudill received ayffidlvorable decision &ém ALJ Daugherty on
March 5, 2009. [Pikeville Civil Action No. 716-153; Record No. 9-p, 1] ALJ Daugherty,
relying on evidence submitted By. Frederic Huffnagle, M.D and without holding a hearing,
found Caudill to have been disableelginning on Decaber 22, 2006. I4.]
a. The Commissioner’s Authority

In 1994, Congress amended the Social SecAnty(“the Act”) tocreate a streamlined
process for the Social Security Administrati@he “Agency”) to ternmate benefits if and
when there is reason to believe fraud was weolin the application for those benefits.
Specifically, Congress added sections 205(ai29(l), and 1631(e)(7) to the Act [42 U.S.C.
88 405(u), 1320a-8(l), 1383(e)(7)], tequire immediate redetemation of benefits under
such circumstancesSeePub. L. No. 103-296, 806(d), the Social Sedty Independence and
Program Improvements Act of 1994, 108 Siat64, 1514. The legislative history suggests
that Congress was displeased with the amount of time taken by the Agency to terminate
disability benefits in cases of suspected fraudhe delay was attributed, in part, to the
“cumbersome and unworkabfehature of the process used reevaluate benefits in such

instances, commonly known as the “reopening” procedure.

2 140 NG. REC. H4750-03, 1994 WL 274789 (daily ed. June 21, 1994) (statement of
Rep. Santorum).

8 STAFF OF SUBCOMM. ON OVERSIGHT OF THEH. CoMM. ON WAYS & MEANS, 103RD
CONG., REP. ON REFORMS TOADDRESSSUPPLEMENTAL SECURITY INCOME FRAUD AND ABUSE

-9-



Reading the statutory language to requipgacess distinct fronthe already existing
reopening procedure, the Mmissioner established aamework for handling these
redeterminations, consistent with authority prdsed in sections 205 and 1631 of the Act, 42
U.S.C. 88 405, 1388.This framework wasstablished through Social Security Rulings and
internal guidelines. Social Security Rulings do not have the force of law, but they are binding
on all components of the Agencgs provided by 20 C.F.R. 402.35(b)(1). The Agency’s
internal manual for adjudicaig claims, the Heargs, Appeals and Litagion Law Manual
("HALLEX?"), is published bythe Deputy Commissioner fddisability Adjudication and
Review. SeeHALLEX 1-1-0-1 (available at https://www.ssa.gov/OP_Home/hallex/I-01/1-1-
0-1.html). HALLEX guidelines, like Social Sedty Rulings, do not have the force of law.
See Bowie v. Comm’r of Soc. S&39 F.3d 395, 399 (6th Cir. 2008).

The current rulings interpreting sectid2¥5(u), 1129(1), and 1631(&) of the Act are
16-1p, 81 Fed. Reg. 13436, and 16-2p, 81 Fed. RRIR9. These rulings went into effect on

March 14, 2016, after some of the plaintifisdetermination harings were held. The ruling

INVOLVING MIDDLEMEN 7 (Comm. Print 1994) available at
http://congressional.proquest.com/legssgit?id=CMP-1994-WAM-0010&type=PRINT.

4 Section 205(a) states:

The Commissioner of Social Securityaihhave full powerand authority to
make rules and regulations and to estalpi®cedures, not inconsistent with the
provisions of this title, which are necessar appropriate to carry out such
provisions, and shall adopt reasonable proper rules and regulations to
regulate and provide for the nature antkak of the proofs and evidence and
the method of taking and furnishing ther&ain order to eshdish the right to
benefits hereunder.

5 For example, Carter's redetermiati hearing was held on September 29, 2015.
[Ashland Civil Action No. 0: 16-07; Record No. 7-1, p. 3] EhALJ’s decision was issued
on Novembe#, 2015. [d.] Review by the Appeals Couihevas denied orbecember 15,

-10-



previously in effect was 00-2p, 65 dreReg. 10140 (effective 02/25/2000). The HALLEX
guidelines applicable to redeterminations found at subsection I-1-3-25 (updated February
25, 2016). The previous versiof HALLEX |-1-3-25,updated as provided Transmittal I-
1-83 (https://www.ssa.gov/OP_Home/hallex/TSks83.html), was submitted to the Court in
compliance with a September&)16 Order. [Pikeville Civil Action No. 7: 16-101; Record
No. 31] The Acting Commissioner asserts that the process outlitieel new rulings reflects
that which was followed in the ghtiffs’ cases, despite the téda of formal issuance being
somewhat later. Jee, e.g.Pikeville Civil Action No. 7:16-101; Record No. 33, pp. 13-14
“Response to Court’'s Order”.]
b. Conn Cases

Apart from a few distinctions noted belothe procedural background of plaintiffs’
claims are identical. According to letters paed as exhibits to the motions to dismiss, on
July 2, 2014, the Office of the Inspector Geng“OlG”) sent notice pursuant to 81129(l) of
the Act, 42 U.S.C8 1320a-8(l). $ee, e.gAshland Civil Action No. 0: 16-017; Record No.
7-1, p. 9, Memorandum from the @IActing Counsel to the General Counsel of the Social
Security Administration.] The notice referrg@87 applications, all involving attorney Conn,
for which it had reason tbelieve fraud was involved.Ild.] For reasons not stated in the
record, this initial referral was with the umd&anding that no adverse action would be taken

against any of the individuals éime list, until further noticeld.]

2015. [d.] Griffith’'s hearing was He on February 1, 2016. [Pikeville Civil Action No. 7:
16-101; Record No. 11-1, p. 3] The ALdlscision was issued dfebruary 22, 2016.1d.]
Review by the Appeal Council of this decisiwas denied on March 21, 2016 (after the new
rulings took effect). 1p.]
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On May 12, 2015, the OIG notified the Commiser that there were no objections “to
[the Agency] moving forward witits administrative processing tife redeterminations of the
1,787 individuals whose names were previogstyided by OIG to [the Agency] on July 2,
2014.” [Id.] Six days later, the plaintiffs weretifeed by the Agency that there was reason to
believe fraud or similar fdt was involved in theirgplications for benefitsJee, e.gAshland
Civil Action No. 0: 16-017Record No. 7-1, p. 10.]

Via letters captioned “Notice of Appeals @wil Action," the Agency informed the
plaintiffs that, pursuant to this notificationwias required to redeteme their benefits under
sections 205(u) and 1631(e)(7) of thet, 42 U.S.C. 88 405(u), 1383(e)(7)d.] The notice
explained that, as part ofedlredetermination, the Ageneyas not permitted to consider
evidence submitted by any of the four physiciaakeved to have beenvolved in the alleged
fraud. |d. at p. 11] The letters also informéloe plaintiffs that, having undertaken the
redetermination, a preponderance of the disnegarded evidence did not support their
previous disability finding. Ifl.] Because of this conclusion by the Appeals Council, the
Agency planned to set aside their favorableigsiens and send their s back to a new ALJ
for further consideration andsuance of a new decisionld] The plaintiffs were given 10
days to submit additional evidenttethe Appeals Council befotkeir cases would be sent to
a new ALJ. [d. at p. 12] Extensionsere made available wheaquested, and the record
reflects that Plaintiff Griffith was granted a 8@y extension. [Pikeville Civil Action No. 7:
16-101; Record No. 33, p. 14]

The plaintiffs’ cases were then remandednew ALJs for new hearings, and the
plaintiffs were permitted to subitiurther evidence to the Al@rior to the new hearingsS¢e,

e.g.,Ashland Civil Action No. 0: 16-017; Recoidio. 7-1, p. 10.] Some plaintiffs, such as
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Griffith, obtained counsel to assist thentlair hearings [Pikeville Civil Action No. 7: 16-
101; Record No. 11-1, p. 3], while others, sashCarter, did not have counsel [Ashland Civil
Action No. 0: 16-017; Record No. 13, p.3]. dach case, the ALJs found insufficient evidence
to support the initial disability determinations. elplaintiffs then submitted their cases to the
Appeals Council, which declined to reconsiéech of the ALJs’ decisions. These denials
constituted final agency action. Plaintiffe@l the present actiorss provided by 8405(4).
II. THE APPLICABLE STANDARD OF REVIEW

Under Rule 56 of the Federal Rules of CRtibcedure, “[tlhe cotishall grant summary
judgment if the movant shows that there is rspdte as to any material fact and the movant
is entitled to judgment asmatter of law.” Fed. R. Civ. P. 56(&'A genuine ssue of material
fact exists when there is ‘sufficient evideriaeoring the nonmoving partfor a jury to return
a verdict for that party.”Chao v. Hall Holding Cq.285 F.3d 415, 424 (6th Cir. 2002) (quoting
Anderson v. Liberty Lobby, Inct77 U.S. 242, 2491086)). In decidingvhether to grant a
motion for summary judgment, tl@ourt must view all the facend draw all inferences from
the evidence in a light mostfarable to the on-moving party. Matsushita Elec. Indus. Co.
v. Zenith Radio Corp475 U.S. 574, 587 (1986).

[ll. LEGAL ANALYSIS

Plaintiffs raise two primary claims. The firsvhich is the subject of this opinion, is
that they were entitled to chatige the Social Sedty Administration’s reason-to-believe that
fraud was involved in their award of benefits. aAlegal basis for this claim, plaintiffs cite the

Due Process Clause of the Fifth Amendmerg,rdopening procedures of the Social Security

6 The right of appeal in Title XVI cases ovided by 81383(c)(3). This statutory
section expressly adapthe §405(g) standards.
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Act, and the formal adjudicain requirements of the Adminiative Procedures Act. One
plaintiff also alleges a violation of the Ediotection Clause. The second claim, which was
not subject of the motions for sumary judgment, is that thedeterminations of plaintiffs’
claims were not supported by substantial evidence.
a. The Due Process Claims

The plaintiffs argue that thredue process rights were \abéd because they were not
given adequate notice of theafrd allegation specific to theapplications and were not
provided the opportunity to chafige that allegation. It isue that, apart from the general
allegations against Conn, Daugherty, Adkins &hdfnagle, the plaintiffs have not been
presented with evidence of frasgecific to their applications.t is also correct that the
plaintiffs were not given an opportunity to rellie assertion there is reason to believe fraud
was involved in their prior awdrof benefits. However, theghtiffs’ revocation of benefits
did not turn on thdraud allegation. Rather, the revocation turned on the lack of sufficient
evidence to support the initial bdite award. Further, becaugtaintiffs were given a full
opportunity to supplement amd/ develop new evidence teubstitute for the excluded
evidence, they were ndenied due process.

I.  The Plaintiffs’ Arguments
Plaintiffs present nearly identical argumt® contending that the redetermination

process violates due procés$hey argue that, because the Agency has not disclosed evidence

! Plaintiff Griffith further argues thatas a Title XVI recipient, she is entitled to
heightened protection. [Pikeville Civil ActiondN7: 16-101; Record &N 15-1, p. 8] Under
Tatum v. Mathew$41 F.2d 161 (6th Cir. 1976), Title XYecipients are generally entitled to
pre-termination evidentiary hearing even where Title |l recipients are nofl aBunhdoes not
have a direct bearing here basa the matter at issue is mdtether a pre-termination hearing
must take place (it did for both plaintiffs) towhat evidence can be submitted and what
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proving fraud or similar fault was involved in athof their specific awards of benefits, they
have been deprived of benefits “based oncaetelocument containingjlegations of fraud.”
[See, e.gAshland Civil Action No. 0: 16-017, RecoMb. 13, p. 5; Pikelle Civil Action No.
7: 16-101, Record No. 15-1, pp. 6-7.] Along with this alleged withholding of evidence, the
plaintiffs state that they havweot been given thepportunity to challege the allegation of
fraud, until the present litigationld[] The crux of their due process claim is that, because the
fraud allegation is the fact upon which the tedaination and termirimn of benefits was
based, the evidence of fraud mhstdisclosed and they must/kahe opportunity to challenge
that evidence. In supporthey cite the admonition oGoldberg v. Kellythat “where
governmental action seriously injures an widiial, and the reasonableness of the action
depends on fact findings, the evidence useddeegthe Government’s casnust be disclosed
to the individual so that he has an opportutatyshow that it isuintrue.” 397 U.S. 254, 270
(1970). Additionally, “due process requires @pportunity to confront and cross-examine
adverse witnessesId.
ii.  The Due Process Test

Due process is not a fixed acz@pt. Rather, it “is flexibland calls for sch procedural
protections as the particular situation demandoirissey v. Brewer408 U.S. 471, 481
(1972). Mathews v. Eldridge424 U.S. 319, is the seminal case for determining the

requirements of due procesgldridge involved a Title 1l beneficiary whose benefits were

evidence may be rebutted at that hearifgdridge remains good law fothe basic test of

determining the process thatdise. While it may be that S&icipients are generally entitled
to greater protection because their benefits asedan financial need,dhfact alone is not

sufficient to alter the bottom-lenresult as it relates todhability to challenge the fraud
allegation.
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terminated after a routnreevaluation of his disability. €hplaintiff, Geoge Eldridge, was
entitled by Agency policy to adaring, but the hearing was nobpided until after his benefits
were terminated. Eldridge arguttht due process required a heapnigr to the termination

of his disability benefits.In support, Eldridge cite@oldberg v. Kelly397 U.S. 254, which
held that welfare beneficiaries have a righaitoevidentiary hearing jor to termination of

those benefits. 424 U.S. at 325.

In evaluating Eldridge’s claim, the Cauacknowledged thatlisability benefits
constitute a statutorily-created property interei&24 U.S. at 332. Thefore, an individual's
continued receipt of those benefits is protected by the Fifth Amendmeént.The Court
explained that such Fifth Amendment protectioeiuded “the right tde heard bere being
condemned to suffegrievous loss of any kind, evemough it may not involvéhe stigma and
hardships of a criminal convictionld. at 333 (quotingoint Anti-Fascist Comm. v. McGrath
341 U.S. 123, 168 (1951Frankfurter, J., concurring) (i@tnal quotation marks omitted)).
More to the point, the Court acknowledged tfidihe fundamental requement of due process
is the opportunity to be heard ‘at a meanuhgiime and in a meaningful manner.Itl. at 333
(quotingArmstrong v. Manzd380 U.S. 545, 552 (1965)).

After outlining the basidue process framework, thlgdridge Court discussed the
process that is required bef@ey deprivation may occu It noted that ironly one case (i.e.,
Goldberg v. Kelly had the Court held that “a hearingstly approximating a judicial trial”
was necessary. 424 U&.333. As one example ofesser requirement, the Court citéelll
v. Burson 402 U.S. 535 (1971), whicconcluded that a probable-cause determination was
sufficient prior to the suspension of a driver’s license. lllustrated by these examples, the Court

reiterated the holdings dfafeteria Workers v. McElrgy367 U.S. 886, 895 (1961), and
-16-



Morrissey v. Brewerd08 U.S. at 481, that due processdsa technical conception with fixed
content, but is flexible and situationally-dependélri determine what is required in particular
circumstances, theldridge Court set out the following three factor test:

First, the private interest that will be affected by the official action; second, the

risk of an erroneous deprivation ofcsuinterest through the procedures used,

and the probable value, if any, of adaolital or substitute procedural safeguards;

and finally, the Government’s interesticluding the function involved and the

fiscal and administrative burdens thihe additional or @bstitute procedural

requirement would entail.
424 U.S. at 334-35.

Applying this test, the Coufound that Eldridge was neftitled to a pr-termination
hearing. Regarding the first fact it determined that, becaube claimant would be awarded
full retroactive relief if he ulthately prevailed, his sole intestewas in the “uninterrupted
receipt of the source of hisdame pending [a] filadministrative decisin on his claim.”ld.
at 340. The Court noted that, unlié®ldbergwhere welfare benefitwere tied to financial
need, Eldridge’s Title Il benefits were nadl. at 341. Despite the possibility that the “hardship
imposed upon the erroneouslyntenated disability recipientay be significant,” the Court
held that this was not enough to warrant a full evidentiary healthgt 342-43.

Regarding the second factor, the Court lootedhat process was currently in place.
It noted, that unlik&oldberg where a wide variety of infornian was relevant to the welfare
determination, the disability termination was based on “rime, standard, and unbiased
medical reports by physician specialistsitl. at 344 (internal citations omitted). Next,

regarding safeguards in place, the Court identified the policy of allowing the recipient full

access to all of the information the state agency relied upoat 345-46.
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Finally, the Court looked at the public intsteincluding the admistrative burden and
costs of providing a pre-termination evidiany hearing in alcases, as of rightid. at 347. It
held that, while the “[flinancial cost alonenst a controlling weight,” these costs would not
be insubstantial, and abme point, the cost ofiore safeguards fordke thought undeserving
will “come out of the poc&ts of the deserving.id. at 347-48.

Ultimately, the Court conabed that, more important thahe “ad hoc weighing of
fiscal and administrative burdens against ther@sts of a particular category of claimants”
was the determination of “whe under our constitutional systegudicial-type procedures
must be imposed upon administvatiaction to assure fairnessld. at 348. Because, in the
“wise admonishment of Mr. Juséid-rankfurter,” the “differencesn the origin and function of
administrative agencies ‘preclude wholesale treamgption of the rules girocedure, trial and
review which have evolved from thestory and experiare of courts.” Id. (quotingFCC v.
Pottsville Broadcasting Cp309 U.S. 134, 143 (1940)). In light of these considerations, the
administrative procedures in place which did not provide an evidentiary hearing prior to
termination fully compded with due process.

The Eldridge test has been used bdba over the past decasleand applies here in
evaluating whether the redeterntioa process afforded plaintiftsomports with due process.
SeeFerriell v. Comm'r of Soc. Se&14 F.3d 611, 620 (6th Cir. 2010) (applyiBgiridgeto
determine whether a social security hearings§es constitutional muster A notable, recent
decision applying th&ldridge test isHamdi v. Rumsfe|b42 U.S. 507 (2004)Hamdi held
that a citizen-detainee seeking to challehge classification as aenemy combatant was
entitled, under the Due Process Gauto notice of the factual &ia for his classification and

a fair opportunity to rebut that factuasertion before a neat decisionmakerld.
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Before evaluating whether dgeocess requires a hearing on the fraud allegation, the
Court must consider the role tife fraud allegation in the ternation of plaintiffs’ benefits.
Under sections 205(und 1631(e)(7) of the Social Securygt, the fraud allegation has two
effects. First, it triggers adetermination of benefits. Secontestablishes a rule that any
evidence related to the allegée fraud is to be disregded during the redetermination.

1. The First Eldridge Factor: Private Interest

Social Security benefits are governmemtitlements, and iis undisputed that
individuals have a constitutionalfyrotected property interest such entitlements. 424 U.S.
at 332. However, the degree mbtection depends on the nawf the entitliement and the
scope of the deprivation. IBldridge the plaintiff was being deprived of Title 1l Social
Security benefits, akin to the majoriy plaintiffs here. However, igldridge, the deprivation
was temporary, pending further agency actidiere, plaintiffs are faced with final agency
action.

Eldridge held that the interest will be higheghere the interest in question constitute
“the very means by which [plaint#] live.” 424 U.S. at 340Eldridgewent on to recognize
that, because Title Il DIB is dnsurance program that does ndga@nto account other assets
or income, the interest is not severe as when welfare beneéite at stake. The majority of
plaintiffs here are Title Il recipients. It is netll-established in the record what other sources
of income they may haveThe Court does not turn a blind eye towards the reality of plaintiffs’
situations. For many, their Title 1l benefits amotmthe majority, if not the entirety, of their

monthly income. Therefore, regizing that Title 1l is an isurance rather than a welfare

8 Four of the nine were grant@duperstatus.
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program, but acknowledging thatetldisability income is likelfthe entirety of their present
monthly income, plaintiffs’ interest is substial. Further supporting the finding of a
substantial interest is the fabiat final agency is here invad, and because Title Il benefits
require qualifying quarters of employment, ptdfs are uniformly unable to immediately
reapply for Title Il benefits.

Plaintiff Griffith was a Title XVI recipiensolely. [Pikeville Civil Action No. 7: 16-
101; Record No. 11-1, p. 6] Because Title XVhbégts are based in gaon financial need,
they are more akin to welfarerfits. However, the record doestablish that Griffith’s Title
XVI benefits were not her sole source of household incor@eiffith’s interest, therefore, is
just as substantial as the intgreof the other plaintiffs. Finally, Plaintiff Martin was a Title
Il and Title XVI recipient. [Pikville Civil Action No. 7: 16111; Record No. 10-2, p. 7]
Martin was not grantepgauperstatus, based on available assétswever, the record does not
establish whether Martin has another sourcemadme for substence. Martin’s interest,
therefore, is equally substantial.

There remain other options ahadble for plaintiffs. Plainfifs Griffith and Martin are
not barred from r@pplying for Title XVI benefits, becae Title XVI benefits require no
gualifying quarters of employmenin fact, the record reflectsahGriffith has reapplied. Of
course, the Title Il recipientsay also now apply for Title XNMbenefits, granted they fall

within the income rang¥.

9 As stated during the hearing on the piffisi motions for injunctive relief, Griffith
resides with her daughter and a disabled sibtath of whom have independent sources of
income. Furthermore, Griffithas begun receiving food stamps.

10 The record suggests thatiliff Carter now qualifies floSocial Security retirement
benefits. [Ashland Civil Action No. 0: 16-017, Record No. 1-1, p. 3; statement of Counsel for
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Importantly, all plaintiffs may apply for wagérs of their overpayment. If waivers of
overpayment are grantéaihich is likely), and the plairfts are awarded Title XVI benefits,
the award will go a long way tmaking them whole. One dhe factors for waiver of
overpayment is whethahe beneficiary was at fault fdhe overpaymentSee 42 U.S.C.
8404(b). That is, as stated in SSR 16-1p, @ommissioner considewghether the claimant
bears individual responsibility for the overpaymemtietermining whetheao grant a waiver.
The Commissioner, therefore, would need specific evidence that a plaintiff was at fault for the
overpayment to deny a waive€ounsel for the Commissionepresented during a hearing in
a related case, Pikeville Civil Action No. ¥6-035-JMH, that the Agency currently has no
such evidence of individual fault for any of tBennrelated plaintiffs.

The record does not reflect whether heariags provided when former beneficiaries
apply for waivers. However, Griffith cite€alifano v. Yamasaki442 U.S. 682, 696-97
(1979), for the proposition thataimants are entitled to an otaaring on fraud allegations
before they may be held at fault for an gayment. [Pikeville Civil Action No. 7: 16-101;
Record No. 32, p. 11] Whil€alifanois inapposite to whether ahtiffs should receive a
hearing on fraud prior to thedetermination (wherao fraud is being imputed on them), its
holding is applicable as relates to plaintiffs’ applications for waivers. Unlike the circumstance

presented here, where the redmination process requires no specific finding of fraud or

Commissioner at August 29, 2016 hearing] rApresented by counsel for the Agency, Iif
Carter applies for a waiver of overpaymems retirement benefits will resume during the
pendency of the waiver determination. And & tiverpayment waiver idtimately approved,
Carter will suffer no ongoing harnHis interest at stake will thde any lost benefits between
the termination of his benefitad his return to pay status.
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similar fault on the part of the beneficiaribemselves (and is bad on other evidendé)the
waiver provision seems to tuam such evidence. Such a hearing would substantially narrow
(if not moot entirely) the present case as it reladeSarter. And if Giffith were legitimately
eligible for Title XVI benefitsin 2008 due to an intellectudisability, she likely remains
eligible on reapplication. If €his awarded benefits on a new application, she will be in the
same position as Carteneaning a hearing on her entitlemtma waiver would substantially
provide the relief she seeks. ddedless of whether ¢habove possibilities come to pass, there
exists a present gap in covgeafor both plaintiffsduring which no retractive payment will
be made.
2. The SeconcEldridge Factor: The Risk of Erroneous Deprivation

Accepting that the loss of these benetiil constitute a considerable hardship for
plaintiffs, the focus turns to the risk efroneousdeprivation of these benefits. Despite the
hardship, plaintiffs remain entitled to the betsebnly if they meet th statutory parameters
for disabled status. The risk of erroneous t¥apion is evaluated in light of the procedural
protections in place.

During the redetermination process, the Agency examines all of the evidence
considered at the time of the original adjawith the exception oévidence related to the
alleged fraud. Individuals sidgt to the redeterminationseagntitled to submit new evidence,

as long as the evidence relates to the timm@ef the original awat. Individuals have two

1 While the finding of fraud ia predicate fact without whidheir termination of benefits
would not have occurred as it dal;but for” cause to wsthe language of tort law, it is not the
proximate cause of the termination. The proxenzause of t# termination was the lack of
sufficient evidence, outside the evidence degtainted, to support the finding of disability.
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separate opportunities to suibmew evidence. First, neevidence may be submitted after
the initial notification, before the Appeals Couneinands the case to an ALJ. If this evidence
is not sufficient to change tlietermination of the Appeals Couinthe case will be remanded

for a new ALJ hearing. Individuals are theni#ed to submit further evidence prior to their
hearing before the new ALJ. prartantly, when requested, thed&wy will assist beneficiaries

in obtaining and developing negvidence. This newly-developed evidence may serve as a
substitute for any excluded evidence.

The redetermination process imposes a ptesslifficulty of acquiring new medical
evidence to show signs of amsetimes decades-old disabilitysuch a task is burdensome,
considering that medical record retention picas often result in mords being destroyed
within that time frame However, the Agencwill consider newer records that provide
backward-looking evidence of disability. Furthére Agency will assistance beneficiaries in
obtaining new evidence of a pre-existing disapikthich is possible because an individual’'s
present physical state is likely toost signs of historical conditions.

The greatest risk of erroneous deprivatiomedrom the exclusion of certain evidence.
Of course, this risk dependstieely upon the probative value tife excluded evidence. In the
cases of plaintiffs Carter and Griffith, forample, neither Drs. Hufagle nor Adkins were
the plaintiffs’ treating physicians. The testimoofynon-treating physicians is, by rule, not
given heavy weight in applications for benefitsif ALJ Daugherty violated internal poli€¥y

by giving this evidence morgeight than it deserved, therdetermination is likely to produce

12 SeeHearing Transcript, Pikeville Civil Action No. 7: 16-035-JMH; Record No. 54, p.
21.

13 Id. at p. 20.
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a different result regardless of whether that ewidas ignored. Not onlig it alleged that ALJ
Daugherty was giving the evidence from #e®n-treating physicians improper weight, but
that he was not weighing the evidence at a@limply put, he amepted these physicians’
opinions at face value. The duglyan ALJ is to weiglhhe evidence, not accepat face value.

Because the evidence beinghaged is most likely entittk to little (rather than
controlling) weight, and because plaintiffs ynavith the assistance dhe SSA, effectively
substitute for the forgone evidence, the risk ofdeeous deprivation” ibw. The plaintiffs
in these cases have one thingcommon: the recortiefore the ALJ on redetermination is
voluminous, and contains hundredf pages of evidence thatas available at the initial
denials.

The plaintiffs propose aa substitute safeguard allowg a hearing on whether the
evidence should be excluded. Because the statute requires the Agency to disregard any
evidence that is believed to ludulent, such a hearing wduhclude a determination of
whether there is reason toliege fraud existed. Evaluatintpe probative value of such a
procedure means considering who might blepsenaed to testify, and who would bear the
burden of proof. It seems the government winalde to show by a preponderance of evidence
that fraud existed, and the plaintiffs wouldvlato rebut that showing. Because there is
evidence sufficient for a criminal indictmetite government would likely have little trouble
meeting its burden.

In truth, there need be no specific showingt tihaud existed in a particular plaintiff's
case if there is sufficient evidence demongiat conspiracy among the key actors in their
disability determination. Howeveit is quite unlikely that the plaintiffs could succeed in

rebutting such a showing whetkeir potential withesses atender criminal indictment.
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Additionally, any evidence plaiiffs may present to show theyere properly eligible for
disability benefits would not be relevato whether frad was involved.

In theory, the substitute safeguard propolsedhe plaintiffs would have substantial
probative value because, if a plaintiff is ableréfute the reason to lbeve fraud or similar
fault was involved, then the determination process would lbmnecessary. And without
reason to believe there was fraud, the plaintiffsild not only be entitled to use the excluded
evidence, they could avoid the redeterminatitingether. In realjt however, the probative
value of a hearing on the fraud whle of negligible value. Thglaintiffs’ coreinterest is in
the retention of their disabilitpenefits, not in avoidinghe redetermirtgon. While a
successful rebuttal of the fraatdlegation would seem to enswrentinued receipt of benefits
(notwithstanding other avenues the Agency dalable for reopening or redetermination),
the inability to rebut the allegatialoes not compromise the pladifs’ right to prove they were
legitimately eligible for benefitsin short, while propeentitlement to benés is irrelevant to
the fraud allegation, it is wiig relevant during the redetemation proceeding. When it
comes to the actual probativelva of a fraud hearingn the plaintiffs’ abity to retain their
benefits, the reality is that it will elatively meaningless at this stage.

3. The Third Eldridge Factor: The Government’s Interest

The third factor for consideration is tigevernment’s interest, including the function
involved and the financial anddministrative burdens that the additional or substitute
procedural safeguards would d@htaAs an initial matter, suclhdditional procedures would
seem to undermine the swift termation of benefits that wasedtpurpose of the redetermination
process. However, such a bundeatters little if it isnecessary for due process by eliminating

the risk of erroneous deprivati of benefits (erroneous deption was, of course, not the
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intent of the statute). Again, in realitypchas mentioned above, suokarings would likely
be of minimal value to a plairftis ultimate ability to retain berigs. However, this procedure
could require substantial time and inegd with ongoing criminal prosecutions.

The Agency does not allege,this stage, that the plaintiffs had knowledge of or were
involved in the alleged fraud. Criminal prosecutions arongoing for those allegedly
responsible for the claimed fraud. Part of finaud allegation is thahe physicians were
signing pre-completed residual functional capafdtyns. The Agency nyanot have proof of
fraud in each particular circustance, but neither does it wish to deprive deserving individuals
of benefits to which they amghtfully entitled. Congress datgd to strike the balance by
requiring a redetermination that disregafdaidulent evidence, and the Agency developed
processes through which beneficiaries maynsiti new evidence to supplement their dated
application, and may receive assistance in demglrhe United States has undertaken criminal
proceedings where warranted. To require a full-fledged judicial-type hearing on the fraud in
this this administrative contexvould frustrate the ability afhe redetermirtéon process to
operate. Requiring the Commissioner to obtai@ relevant evidence from the OIG, and
present it to each individual defendant could alslocompromising the criminal prosecutions.

Additionally, as mentioned above, the valjddf any single piecef evidence is no
defense to whether it was created as parttheffraud conspiracy. Given the number of
beneficiaries that have been susfekthrough the redeterminatiotfsalleged fraud does not
mean otherwise ineligible fdsenefits. However, it is diffult to determine what rebuttal

evidence a claimant callpresent to refute the fraud allegation. The important question is

14 Roughly 46% according to @osel for the Acting Commissionefee Hearing
Transcript, Pikeville Civil Action No7: 16-035-JMH; Reaa No. 54, p. 5.
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whether the claimants will havedtlability to refute the allegatiothat they themselves were
involved in the fraud, or hadmilar fault. As mentioned aboysuch determinations will take
place at the waiver applicati@tage. Because there is a8ty public interest in maintaining
the integrity of the criminal prosecutiomnd not needlessly tying-up the process of
redetermining benefits, thenfl interest weighs in Y@r of the government.

Despite the substantial interedtplaintiffs in their SociaBecurity benefits, the risk of
erroneous deprivation is not enough to warraatthbstitute safeguard thegek. Further, the
additional process they seek absubstantially interfere with loér important interest. In the
end, because the frautlegation is not the proximate causktheir benefits being removed,
unlike the enemy-combatt determination idamdi(which was the direct cause ldamdi’s
confinement) and because pl#is are given a meaningful opganity to substitute for the
excluded evidence, they have hetn deprived due process.

In addition, being subject to a redeteration without a threshold adjudication does
not violate due process. As was the cas&ldridge beneficiaries are subject to routine
reevaluations. The regulatioas20 C.F.R. § 404.988 provide limitations regarding when the
Commissioner may reopen benefiisterminations, with a genétanit of four years absent
any of the stated conditions. Cwoass is free to mandate moreduent reviews of Title Il or
Title XVI benefits without violating the dugrocess rights of beneficiaries. While
beneficiaries have a propertyténest in their previously-awaed benefits, they do not have a
constitutional interest in not being subjected continuing assessments of eligibility.

ii. Lack of a Complete Record
Griffith raises an additional due process challenge, claiming that there is no exhibit list

from the initial determination attached to tieeletermination. [Pikeville Civil Action No. 7:
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16-101; Record No. 15-1, p. 7] She contends, tithout the list, it would be impossible to
properly evaluate on redetermination whetther initial award wasupported by the record
that existed at the time. As an initial mattérs claim was not raiseid her Complaint, but
rather in her response to the motion to dismissave to amend, aequired by Fed. R. Civ.
P. 15(a), is to be “freely given when justice so requiréinan v. Davis371 U.S. 178, 182
(1962). However, because Gittiff gave no indication that shintended her response to be
construed as an amended complaint, doing so would be impr8perDearing v. Mahalma
No. 1:11-CV-204, 2011 WL 3739028t *6 (S.D. Ohio Aug. 24, Z1) (improper to construe
pleading as amended complaint absent indicatigamam&eplaintiff's intention to do so).

Even if this claim has not been waived, it faitsthe merits. Grifth failed to indicate,
even generally, what evidence was absentndutine redetermination. In her reply to the
motion for a preliminary injunction, Griffith allegehat “there are errors or omissions present
in the 2015 exhibit list which hint at éhincomplete nature othe Commissioner’s
reconstruction of Plaintiff's fil& [Pikeville Civil Action No. 7:16-101; Record No. 32, p. 2]
While a failure to provide a complete and accuraterd is problemati&riffith has provided
only a suggestion of an incomp#erecord, noting unspecified “errors or omissions” which
“hint” at an incomplete reecd. Unspecified “hints” are nenough to demonstrate a likely
success on the merits.

Griffith citeslsland Creek Coal Co. v. Holdma2Q2 F.3d 873 (6th €i2000), for the
proposition that an agencyfailure to preserve records wMiolate due process. However, as
later decisions have made cleamplaintiff must show that thedbrecords were vital to their
claims, not just that the evidence lbstpotheticallycould be helpful. Wells v. AstrugNo.

CIV. A. 09-32-GWU, 2009 WL 5214488, #t (E.D. Ky. Dec. 23, 2009) (citingnergy West
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Mining Company v. Olive555 F.3d 1211, 1270 (10th Cir. 20R9 And here, the Griffith’s
claims are hypothetical. Apartoin asserting the absence of exhibits list, and alleging
misidentified exhibits in the new list, Griffitfails to allege that #re was any substantive
evidence from her 2008 apgdition that was not considerddring the redetermination. She
makes a hypothetical claim, withe rhetorical question of ‘fmat else might be missing?”

While waived as a claim unddue process, Gfith may develop this argument under
her claim that the redetermination was not suigabby substantial evidence. The substantial
evidence claim was not raised at the prelimyriajunction stage, and was not challenged in
the Commissioner’s partial motida dismiss. At the prelimary injunction stage, however,
these hypothetical allegations dot tend to show a likely saess on the merits. Agency
counsel suggested at the relateerkins hearing that the ALJ responsible for the initial
determinations in these casedée@ to follow agency procedufe which makes it equally
likely that the missing exhibit list is the result of one never having existi first place.

b. The Equal Protection Claim

Plaintiff Carter also raises an Equal Raton Clause challenge. Carter's Amended
Complaint states, “[tlhe plaintiff seeks a declaratory judgment from the Court that the
Defendant’s actions described herein violated the Equal Protection Clause of the United States
Constitution.” He goes on to assert that “[tJAkaintiff is a persos [sic] receiving Social
Security Disability benefits” and “[tlhdefendant has notllaged any wrongdoing by

Plaintiff.” [Ashland Civil Action No. 0: 16-017Record No. 4, p. 9Piecing the allegations

15 SeeHearing Transcript, Pikeville Civil Action No. 7: 16-035-JMH; Record No. 54, p.
20.
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together, Carter claims that having his bendétsninated in the absee of an allegation of
wrongdoing violategqual protection.

The Equal Protection Clause bars “distioss which either burden a fundamental
right, target a suspect class, or intentionathatione differently from others similarly situated
without any rational basifor the difference.Radvansky v. City of Olmsted Falg95 F.3d
291, 312 (6th Cir. 2005). Mere unfair tre@m does not amount to a violation of equal
protection. See Bass v. Robinsal67 F.3d 1041, 1050(6&Cir. 1999). The redetermination
statute is generally applicable and does notisiogt any individual oclass of individuals for
disparate treatment. Neither do the Agencylseswand procedures make distinctions which
burden a fundamental right or intentionally treatne individuals differently without a rational
basis for the difference.

To be sure, the Agency does make dirtition regarding whanay challenge fraud
allegations. Where fraud allegations are disoedeby or referredo the Commissioner
directly, and a redetermination is undertakeoase of such allegations, the beneficiary is
given the opportunity to challenge the frautegation in their hearing before an ALJ.
However, when referrals are made through @h& Commissioner does not permit a challenge
to the fraud allegation. Assuming that disabilitpé#ts or the right to challenge the evidence
presented against a claimant is a fundameigiad, the distinction drawn by the Agency has a
rational basis. The OIG is a quasi-indepenadfite within the Agency, and its sources of
information may differ from thosef the Commissioner. Therefore, it is reasonable that the
Commissioner would permit a he@ag to challenge fraud allegans that arise through her

office, but not those that arise through the OIG.

-30-



c. The Social Security Act

Apart from their due process challenges, pfantiffs allege tlat a hearing on the
alleged fraud should be requiredeasatter of statutory interpréitan. The crux of the parties’
disagreement is whether thengmage of the Act leaves roofar the Agency to provide
hearings, as part of the redetermination proces8IG’s finding that there is reason to believe
fraud was involved in an application for beitef The Agency is ditled to deference in
interpreting its own statutes, and the plaintiisjument is unavailingPlaintiffs also argue
that the Agency violated the Act by failintg take action “immedtely” in making the
redetermination. Because the pl#fs cannot demonstrate eith&Istatutory violation or the
right to a remedy for i a violation, this argument also fails.

I. A Reopening versus a Redetermination

The parties do not address in detail thstidction between # reopening and the
redetermination proceduresHowever, the Agency comids that, under the reopening
procedure, it makes a finding regarding whether a beneficiarisntly entitled to benefits,
as opposed to only considering wheat he or she was entitled at thege of his or her original
grant. As argued by the Agency here,nGeess was well-aware of the procedures for
reopenings at the time it passed the leg@mfathandating the redetermination process. Given
that the purpose of the nelegislation was to create a streamlined process to cut-off
fraudulently obtained benefjtand because Congress knéfwe reopening process was
“‘cumbersome and unworkable,” it stands to ogathat it did not intend for the same process

to be utilized® Citing the same source, the pldiistiargue that the legislative history

16 STAFF OF SUBCOMM. ON OVERSIGHT OF THEH. CoMM. ON WAYS & MEANS, 103RD
CONG., REP. ON REFORMS TOADDRESSSUPPLEMENTAL SECURITY INCOME FRAUD AND ABUSE
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demonstrates that Congredig intend a reopening to take ptawhere there is evidence of
fraud!’ However, the plaintiffs’ contention is merely a play on words. While the
Congressional report uses therd/éreopen” when it discusséise new procedures, it is clear
that Congress expected a much different protess the one already in place. The ensuing
legislation, therefore, termeddlmew process a “redetermination.”

Further, while there is little ambiguity on this point, the Commissioner’s interpretation
is entitled to deference. Theenpretation is expressed in Social Security Ruling 16-1p, which
makes clear that “[f[raud and similar faukdeterminations under sections 205(u) and
1631(e)(7) of the Act are distthfrom reopenings as dedmed in 20 CFR 404.987 — 404.996
and 20 CFR 416.1487 — 416.1494.” SSR 16-1p n.1. $e@i)3) of the same ruling states
that “[a]n individual may appealur finding of fraud or similafault. However, we will not
administratively review inform@tion provided by SSA'’s Officef the InspectoGeneral under
section 1129(l) of the Act regarding its reasto believe that fraud was involved in the
individual's application for benefits.As the Sixth Circuit stated i@Garcia v. Sec’y of Health
& Human Servs.46 F.3d 552, 557 (6th Cir. 1995), ‘flapugh social security rulings do not
have the force or effect ¢dw, we are persuaded tHahevron[deference] applies to social
security rulings insofar as the rulingsetitly involve construction of the statuté&Sée also
Skidmore v. Swift & Cp323 U.S. 134, 140 (1944an agency’s rulings, interpretations and

opinions under its statutee entitled to deference).

INVOLVING MIDDLEMEN 7-8 (Comm. Print 1994) available at
http://congressional.proquest.com/legsgnt?id=CMP-1994-WAM-0010&type=PRINT

17 Id.
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The conclusion that redeterminations undetiesas 205(u) and 1631)(&) are distinct
from reopenings is not expressedly in a footnote, but it is garent also from the Social
Security Administration’s promulgation of distinguidelines for the picess, most notably
HALLEX [-1-3-25. Additionally, the distiniton between permitting hearings on fraud
allegations that arisedm the Commissioner, but not from ¢G, is articulated in the same
section of HALLEX. Counsel fothe Commissioner seemed ftege at the hearing held in
Plaintiff Perkins’ case that the statutees not permibearings on the fraud allegationsSep
Hearing Transcript, Pikeville @il Action No. 7: 16-035-JMH; Reord No. 54, p. 26.] Given
that the statute does not make an express clistimbetween fraud alig@tions referred through
the OIG and those arising througther means, this argumentusconvincing. Nonetheless,
because the statute is silent on hearings, asn@ddressed below, it stands to reason that
Congress did not envision hearings on the threshold question of fraud, this interpretation is
reasonable and entitldo deference.

ii. The Effect of Delaying tre Redetermination Process

The plaintiffs also claim that the OlG@&the Commissioner violated the Act by failing
to undertake the redeterminatiditamediately.” Title 42 of tle United States Code, section
405(u), provides that the Commissioner is toiaghediately to redetermine benefits where
there is reason to believe that fraud was inwblea beneficiary’s @plication. While the
Commissioner may have had reason to belfesmad was taking place in 2006, the statutory
mandate for fraud investigations is vestedhi OIG. [Ashland Civil Action No. 0: 16-017;
Record No. 17, p. 10] The language of 42 U.81X320a-8(l) provides that the OIG is to make
information available to the Commissioner imnagdly when there iseason to believe fraud

has taken place, but it provides that the OIG magydé such a referral would interfere with
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a pending criminal investigation. Becausggering redeterminatioproceedings for some
1,800 individuals would have interfered withiminal proceedings, and because 8405(u)
requires that the redetermination proceedivegn immediately upon tice of possible fraud,
any delay in the referrgleriod was justified here.

Many years passed betweean thitial accusations of wrokging (2007) and the initial
(purported) reports to the OIR009), and action being taken the redeterminations (2015).
This lapse is at least partially understandable, given the process of investigating and
substantiating these claims takes time, esggaudilere internal misenduct and alleged cover-
ups were involved. The statute cemiplates delay so as to naterfere with criminal or civil
proceedings. The plaintiffs apparently bedethat, if individuals employed by the Social
Security Administration were responsible foe tihelay by their unlawful actions, the Agency
must pay the price and not bempéted to proceed. This argumtdails because “the doctrine
of unclean hands . . . may rim# invoked against aogernmental agenoyhich is attempting
to enforce a congressional maiel in the public interest3.E.C. v. Gulf & W. Indus., Inc
502 F. Supp. 343, 348 (D.D.C. 1980).

The plaintiffs allege that there was inegable delay in redetermining their benefits,
which prejudiced them becauttee lapse of time nage it more difficult topresent additional
evidence to bolster their claims of disabilithdmittedly, a more expeditious process would
have benefitted all parties involvedgcluding the public fisc. Ifiact, this is the very reason
for the statutory comand that such redeterminationse undertaken immediately.
Unfortunately, the delay that the plaintiffs nefiece, including allegkadverse action against
whistleblowers, was part-and-parcel to the dran which the redeterminations are based. As

held by other courts, the doctrine of uncleandsais only available ajnst the government
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“where the alleged misconductcurred during the investigation leading to the suit and the
misconduct prejudiced the defentlanhis defense of the actiorSE.C. v. Elecs. Warehouse,
Inc., 689 F. Supp. 53, 73 (D. Conn. 1988,d sub nomS.E.C. v. Calvp891 F.2d 457 (2d
Cir. 1989) (internal citations omitteé.

It may be that, for some pidiffs, a more prompt redetaination would have made it
easier to find substitute medical evidence. Bthe time lapse maleeit difficult or unlikely
that anyone can prevdiirough the redetermination procetb& proper remedig through the
due process clause. The statytionmediacy prescription is not a statute of limitations, but a
directive tied to the purpose thie statute (i.e., the promptr@nation of fraudulently obtained
benefits). More expeditiousdeterminations would have bditeed all parties and the public,
but the plaintiffs have failed tshow that the time lapse actuadlynounts to a violation of the
statute, or that a rerdeg exists for such a bare statutory violati@eelransamerica Mortgage
Advisors, Inc. (TAMA) v. Lewig44 U.S. 11, 23-24 (1979) (to determine whether a private
remedy exists in a statute “the central inqiisy whether Congress imeed to create, either
expressly or by implication, aipate cause of action”).

The plaintiffs further argue that, to exxaithe delay, a written certification from the
United States Attorney is required. In the prasase, the Agency has not provided a written
certification that proceeding with the redet@mations would hamper the ongoing criminal
investigation. Regardless of whet a certification exists, it isot clear that plaintiffs would

have a claim because there is no evidencedrstitutory language to suggest that those who

18 “Where courts have permitted equitable dsés to be raised against the government,
they have required that the agency’s misemide egregious and the resulting prejudice to
the defendant rise to a constiartal level.” 689 F. Supp. at 73.
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received benefits through a fraudulent schéwigether witting or unvtting participants) are
the class of individual meant to be protectsdthe immediacy requement. Instead, the
statutory history suggests that the immedisyuirement was intended to protect the public
fisc.

iii. Other Considerations

Despite the Court’s finding that Congresgeided the redeterminan process to be
distinct from reopenings, or that the Agenay&termination is entitled tdeference, plaintiffs
allege a hearing on the fraud glion is required nonetheles€ounsel for a plaintiff in a
related proceeding stated that, because Congreswls its statutes to be interpreted in a
Constitutional way, it follows that a hearing ¢me fraud allegation nat be part of the
redetermination processSg¢eHearing Transcript, Pikeville @il Action No. 7: 16-035-JMH,;
Record No. 54, p. 43.] However, because tlaepffs have not made the requisite showing
that the absence of a hearing is constitutior@ibplematic, this argument is without merit.

If, as shown, Congress intended to streantleprocess for terminating benefits, it is
not clear that they envisioned hearings onfthed allegations. Becaa the fraud allegation
is the trigger for the redetermiman, if beneficiaries a able to challengde fraud allegation,
it must be before the determination process goesward. This is contrary to another option
where beneficiaries would still b&ubject to a redeterminati, but would be able to use
otherwise excludable evidence. Therefore,rdmedy to which the plaiiffs are entitled if
they prevail is not a new redetermination witli evidence but, instead, is a hearing on the
fraud. If plaintiffs were to prevail at such aahnieg, their benefits would have to be reinstated.

Again, without reason to believe there is fraud, there is no statutory basis for the

redetermination process. It would be a vemynbersome process if Congress had drafted
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section 205(u) of the Act toead “where there is reason to believe fraud existed, the
Commissioner shall provide ther®iciary the opportunity to bait the fraud allegation, and
if unable to rebut the fraudlegation, the Commissioner will pceed to determining benefits
while disregarding all evidence thidiere is reason to believe is fraudulent.” This is not the
framework Congresgut into place.

d. The Administrative Procedures Act

The plaintiffs further allege that the Commaser violated the Administrative Procedures
Act. Plaintiffs argue thahe redetermination procedurdssld have been subject to notice
and comment rulemakingnd that the redetermination hesgs should have been conducted
as formal “on the record” adjudication$his argument also lacks merit.

Notice and comment ruteaking is required for new rulélsat bind, not for interpretative
rules, or for rules of an agency’s orgaation, procedures, and practice. 5 U.S.C. §
553(b)(3)(A). Therefore, theedetermination procedures are not subject to notice and
comment rulemaking. The swad APA contention regards foahadjudication. The APA
establishes procedures for adjudications irequby statute to be “on the record after
opportunity for an agency heag.” 5 U.S.C. 8554. The stawgoverning redeterminations,
42 U.S.C. 8405(u)(1)(A), has no such requiremenhberefore, the suggestion that “on the
record” adjudication is required fails.

Finally, the plaintiffs allege that the OlGsviolvement in the redetermination process is a
violation of 5 U.S.C. 8554(d)’s prohibition onirtth party involvement in adjudications. This
prohibition, as part of the rules for on-thezord adjudication, does not apply to the
redeterminations. Even if re@eminations were subject tin-the-record gddication, the

OIG did not direct the outcome or otherwise ilweatself in the redetermination process. And
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because a separate statute megsdthe referral process, thgsovision of 8554(d) would be
without effect.
I.  On-the-Record Adjudication

Much of what the plaintiffs seek under thee Process Clause and the Social Security
Act they also seek under the APA,; that i® thpportunity to present their case against the
fraud allegation and to presemtbuttal withesses. Becauserh was no formal finding of
fraud, there is no argument to rebut. The requénat for formal, on theecord adjudication is
found at 5 U.S.C. 8554. The statute prescripesific procedures where a statute requires
adjudication “on the record after opportunity & agency hearing.” The statutes governing
redeterminations (i.e., 42 U.S.€8405(u)(1)(A) and 1383(e)(7)¥lo not require a hearing.
Therefore, the suggestion that “on the recordui@didation is required isqually misplaced.

ii.  Notice and Comment Rulemaking

Notice and comment rulemaking is reea for new rules that bind, not for
interpretative rules, or rules ah agency’s organization, prattees, and practice. 5 U.S.C. §
553(b)(3)(A). Plaintiffs allege that “if, athe extent to whichhey do, follow HALLEX as
law, it violates and does not compaevith notice and commm rulemaking.” §Hee, e.g.,
Pikeville Civil Action No. 7:16-101, Record No. 14, p. 10.]

As the Sixth Circuit has held, “[flor purposes of the APA, substantive rules are rules
that create law. These rules usually implenesaigting law, imposing general, extra-statutory
obligations pursuant to authority properly detegby Congress. Intamgtative rules merely
clarify or explain existing law or regulationadago to what the administrative officer thinks
the statute or regulation meansFirst Nat. Bank of Lexington, Tenn. v. Sand®&46 F.2d

1185, 1188-89 (6th Cir. 1991) (internal citations omittesie also Moore v. Apfél16 F.3d
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864, 868 (9th Cir. 2000) (DescribittALLEX as “strictly an interal guidance tool . . . that
does not carry the force and effect of law."Because HALLEX and the Social Security
Rulings do not create law, they are nalbject to formal hearing requirements.
iii.  Decisions Directed by a Third Party

In pertinent part, 5 U.S.C. 8554(d) stateat thaln employee oagent engaged in the
performance of investigative prosecuting functions for an ageniaya case may not, in that
or a factually related case, participate or aehin the decisionecommended decision, or
agency review pursuant to section 557 of title, except as witness or counsel in public
proceedings.” As discussed above, the foradgidication requirements of 5 U.S.C. 8554 are
not applicable to the redetermination procasd, therefore, neither is subsection 554(d).
However, even if 8554(d) were applicableisiinot clear the redetermination process would
violate it, because the third paihvolvement is directly authorized and required by the Act.

While the OIG is not wholly independent fnahe Commissioner, it has no role in the
decisions merits decision of whether to continueescind benefits. Its only role is to make
the probable cause determioatiregarding fraud, which, assdussed above, is determinative
as to only some evidence (evidence whichyrba substituted for). The Agency’s final
decision is not being directed by the OIG. Ratht is made by an ALJ who is not subject to
the supervision or the miction of the OIG.

IV. CONCLUSION

Plaintiffs’ contentions under the Equal Rrcion Clause, Social Security Act, and
Administrative Procedures Act are easily teed in favor of the Agency. Because the
procedural protections afforddaly the Agency satig any concern abouhe exclusion of

suspect evidence, plaintiffs’ dpeocess arguments are alsoamancing. While there is little
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doubt that plaintiffs have been put in an unfortunate position as a result of the circumstances
giving rise to this litigation, the fact remairthat plaintiffs were given a meaningful
opportunity to reprove eligibility. The purposetbé redetermination predures, in line with
the mission of the Agency, is to determiwbether beneficiarieare properly entitled to
benefits. Because the procedaoeports with due process, tlegal issues in these actions
favor the agency. And becauserth exist no material discrepasthat would be appropriate
for resolution by a trier of fa, the Acting Commissioner'snotions will be granted.
Accordingly, it is hereby

ORDERED that Defendant Carolyn Colvin, Acting Commissioner of Social Security’s
motions for summary judgment in part [AstaCivil Action No. 0: 16-017; Record No. 7]
[Ashland Civil Action No. 0: 1861; Record No. 6] [Pikevill€ivil Action No. 7: 16-051;
Record No. 12] [Pikeville @il Action No. 7: 16-059; Recoro. 13] [Pikeville Civil Action
No. 7: 16-068; Record No. 16] [Pikeville Ciittion No. 7: 16-075; Bcord No. 5] [Pikeville
Civil Action No. 7: 16-101; Read No. 11] [Pikeville Civil Adion No. 7: 16-111; Record No.
10] [Pikeville Civil Action Nbo. 7: 16-153; Record No. 9] aGRANTED.

This 18" day of November, 2016.

Signed By:
B Danny C. Reeves DCQ
United States District Judge
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