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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
NORTHERN DIVISION
AT COVINGTON

CIVIL ACTION NO. 2010-280 (WOB-CJS)

BARBARA YVETTE FISER, ETC., ET AL PLAINTIFFS
VS MEMORANDUM OPINION

AND ORDER
PROASSURANCE CASUALTY COMPANY DEFENDANT

This matter is before the Court on Pesirance’s Motion to Dismiss (Doc. 21),
Plaintiffs’ Response (Doc. 24and Defendant’s Reply (Do80). The Court heard oral
argument on this motion on October 24, 2011, aftach it took the motion under submission.

The Court now issues the following Memorand®@pinion and Order. For the reasons
stated, the Court concludes that Defendant’s motion should be denied.

l. FACTUAL BACKGROUND AND PROCEDURAL HISTORY

In this action Plaintiffs allege th&tefendant, ProAssurance Casualty Co.
(“ProAssurance”), failed to act in good faith tbegtuate a prompt, fair and equitable settlement
of claims asserted against its insureé, defendant-physician the underlying medical
malpractice matter, once liability became reasonelelgr. Plaintiffs allege that this constitutes
a violation of KRS 304.12-230(6) tie Kentucky Unfair ClaimSettlement Practices Act (the
“*KUCSPA” or “Act”).

The instant bad faith claim arises from admeal malpractice action that was originally
filed in Boone Circuit Court in February 2006. Plaintiffs, both in this matter and the underlying

state action, are the family of decedent Norma Luann Soard. The defendants in the underlying
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action were Dr. Hooshang Silanee, H. Silanee, P.S.C., and several other physicians. Dr. Silanee
was the decedent’s physician and was inshyeBroAssurance. In the underlying action,

Plaintiffs asserted several tataims against Dr. Silanee arisifrgm his allegedly negligent care

of decedent. Specifically, the decedent was diagnosed with cervical cancer on June 23, 2005
and, despite being a patient of Dr. Silaneg® had not had a PAP sar since June 8, 2000.

She ultimately died on August 12, 2006.

In August 2010, Plaintiffs filed a Fifth Ameded Complaint, which asserted a violation
the KUCSPA against ProAssurance. Specifically, they asserted a violation of KRS 304.12-
230(6), which provides, in relevapart, that “[i]t is an unfair @ims settlement practice for any
person to commit or perform any thfe following acts or omissions. . (6) [n]ot attempting in
good faith to effectuate prompt, fair and equigatttiements of claims in which liability has
become reasonably clear.” Ky. Rev. StatnA§ 303.12-230(6) (West 2011). Plaintiffs assert
that they had offered to settle the claims agdimsSilanee, but ProAssance refused to attempt
to settle the matter. Plaintiffs also contend tiadtility was reasonably clear based on the facts,
expert opinions, and a letter afted by Dr. Silanee’personal attorney arsknt to counsel for
ProAssurance, which communicated Dr. &@@’s desire to settle the matter.

The state court bifurcated the bad faith classerted against ProAssurance and held it in
abeyance pending final resolution of the undagytort claims. The claims against all
defendants other than Dr. Silanee and H. Sil&8eC. settled, but these claims were presented
to a jury in September 2010. After the jury begeliberating, the partiengaged in settlement
negotiations, settling the matter aftee jury had reached a verdict, but before it was returned.
On November 18, 2010, Dr. Silanee and H. Sildh&:C. were formally dismissed from the

action.



Accordingly, only the bad faith claim astal against ProAssurance remained. On
December 10, 2010, ProAssurance removed the matter on the basis of diversity jurisdiction and,
on June 17, 2011, it filed this Motion to Dismiss. In this motion, ProAssurance challenges the
constitutionality of the KUCSR under several theories, imcling that it infringes on a
defendant-insured’s right to a friay jury and denies equal protext of the law in violation of
the Fourteenth Amendment and the Kentucky tt®n. ProAssurance further argues that the
General Assembly violated the separatiop@ivers doctrine by enactinlgis legislation, and
that the KUCSPA is unconstitutionally vague.

1. ANALYSIS

A. Standing

It is apparent that ProAssui@e lacks standing @rgue that the statute is unconstitutional
because it deprives its insured of hight to a jury trial. To demonstrate standing, a litigant must
establish that: (1) he has suffered an injurfast, which is the invasion of a legally protected
interest that is both concred@d particularized, as well astual or imminent, and not
conjectural or hypothetita2) a causal connaon exists between ¢hinjury and conduct
complained of such that thegumy is “fairly traceable” to tB unconstitutional act; and (3) the
injury is likely to be redessed by a favorable decisioBeeFriends of the Earth, Inc. v. Laidlaw
Envtl. Servs. (TOC), Inc528 U.S. 167, 180-81 (200@mith v. Jefferson Cnty. Bd. of Sch.
Comm’rs.,641 F.3d 197, 206 (6th Cir. 2011). Here, ProAasae fails to assert a cognizable
injury.

In this case, which is all that is beforéstourt, Dr. Silanee ggifically demanded that
ProAssurance settle the case seatwad avoid a jury trial. DiSilanee’s personal counsel in the

underlying medical malpractice case sent Rsukance a letter communicating this demand:



“Dr. Silanee has requested that | communicateléssre and request this case be settled within
his policy limits if that occasion arises.” (Dd#-1, Demand Letter, at 1). Therefore, Dr.
Silanee, the insured whose right ProAssurance attampasse, waived his right to a jury trial.
As this right was waived, there is no injury.

The Court notes that this issue is raised by a Motion to Dismiss the Complaint, and so the
situations of other insureds are not beforeGbart. Instead, the Cauran consider only the
situation of Dr. Silanee, and eaived his right to a jury trldy asking ProAssurance to settle
the case.

The Court will observe, however, that it iffidult to see how this issue could be raised
concerning any medical malpractice policy, beeasisch policies typidly provide that the
insurer cannot settle without the consent of tiseined. Therefore, the insured in such a policy
has the ability to always st on a jury trial.

Even in non-medical malpractice cases,iligtypolicies uniformly give the company the
right to settle within the policiimits without the consent of thaesured and, in such situations,
the insured thus waives his right to a jtnigl if the company effects a settlement.

Therefore, the Court concludtésat ProAssurance lacks standingaise this issue.

B. Equal Protection

ProAssurance also argues thatstatute denies itggial protection of the law. It supports
this argument by citing a case that not only doesuapport its position, bus directly contrary
to its position. IrElk Horn Coal Corp. v. Cheyenne Resources, #3 S.W.3d 408 (Ky.
2005), the court held that a ten percent fignimposed by statute on an appellant who
superseded a judgment and took an unsuccessfehbippyond its first appeal of right violated

equal protectionld. at 422. It pointed out that thenadty was not imposed on plaintiffs who



took appeals, or defendants whd dot supersede the judgmeid. at 413. Also, the penalty
was imposed regardless of whether the appellahtbted in bad faith, fqourposes of delay, or
harassmentld. at 414. Therefore, the court held ttreg statute did not even meet the lowest
threshold for equal protection analysis: thigoreal basis test for economic regulatiomnd. at
4109.

The court recognized, however, that undenolling cases by the Supreme Court of the
United States, this test was e&syneet. The court observed:

But the state may discriminate in certain matters if there is a rational basis for

such discrimination: “In areas of @al and economicpolicy, a statutory

classification that neithgrroceeds along suspect linesr infringes fundamental
constitutional rights must bgpheld against an equalopection challenge if there

is any reasonably conceivable stateaaft$ that could provide a rational basis for

the classification.” Thus, since in the metcase no fundamentaght is at stake

and no “suspected class” is implicat&@RS 26A.300 must be uplak‘if there is a

‘rational basis’ for tle classification.”

Elk Horn Coal Corp, 163 S.W.3d at 413-14 (internal citations and footnotes omitted).

Of course, there is a rational basis for peimay an insurance company for acting in bad
faith. The policy is a contract on which its insured relies and which inures to the benefit of the
public. Thus, it has always been recognized thgtramce companies in particular are especially
subject to regulationSeeHumana Inc. v. Forsytlb25 U.S. 299, 309 (1999) (discussing
Congress’ ability to reguta the insurance industryhtartford Fire Ins. Co. v. California509
U.S. 764, 780 (1993) (recognizing tmagulation of the insuran@edustry is generally a matter
for the States)Psborn v. Ozlin310 U.S. 53, 66 (1940) (discusgistate regulation of the
insurance industry).

As pointed out in Plaintiffsmemorandum, “[a]n insurer Bahe financial resources to

bankrupt plaintiffs by litigating claims which stld be settled. Not only does this cause an



additional burden upon the judicgstem but often times it forces plaintiffs to settle claims to
avoid the sheer expense of contd litigation.” (Doc. 24, Resp. Motion to Dismiss, at 15).

Furthermore, insurance companies hasenbknown to refuse to pay clearly valid
property damage or medical claims in order to starve thetiflanto settling associated
personal injury claims. Another disreputable taistito make an offer ten or fifteen percent less
than the policy limits when the company knowatttine claim is worth more than the policy
limits, hoping to achieve a discount on its cantual obligations. The text of the KUCSPA
reflects that the General Assembly had suchtjmesin mind when it first enacted this statute
decades ago.

Therefore, the Court holds that the ratidmasis test required to withstand an equal
protection challenge has mdtean been satisfied.

C. Other Arguments

Proassurance shotguns numerous other agtansuch as separation of powers under
state law, and that the legislaturvas unwise in making the statateilable to paits other than
the insured. These arguments have been t¢ensisrejected by the Kentucky state coudee
Knotts v. Zurich Ins. C0197 S.W.3d 512, 531(Ky. 2006) (Opinion of Wintersheimer, J.)
(rejecting a separation of powers argument bectugsstatute seeks to regulate the agents and
employees of insurance companies, attirneys or the litigation proces¥Yittmer v. Jones364
S.W.2d 885 (Ky. 1993) (reaffirmingitid-party bad faith claimand establishing a test for
determining bad faith liability whether brougimder the common law or as a statutory
violation); State Farm Mut. Auto. Ins. Co. v. Reed&3 S.W.2d 116, 118 (Ky. 1988)

(recognizing a cause of action under Kentuleiky for third-party bad faith claims).



Furthermore, the statute provides with partidtyahe settlement practices that are prohibited,
and the Court does not find the statute vagaecordingly, the Court rejects these arguments.
I[II.  CONCLUSION
Therefore, having heard the parties, ared@lourt being otherwise sufficiently advised,
IT ISORDERED that ProAssurance’s Motion to Dismiss (Doc. 21) be, and is hereby,
DENIED.

This 28th day of October, 2011.

Signed By:
William O. Bertelsman WOB
United States District Judge

! Moreover, the Court notes that thatate merely codifies the common lawylaf good faith, which arises out of
the insurance contract aagplies to all insurersSee Farmland Mut. Ins. Co. v. Johns86 S.W.3d 368, 380 (Ky.
2000) (recognizing that a bad faith action is based upon the duty arising from the awéhtty an insurance
company to its insuredfurry v. Fireman’s Fund Ins. Co784 S.W.2d 176, 178 (Ky. 1989). This further supports
the Court’s rejection of ProAssurance’s arguments.



