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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
AT COVINGTON

CIVIL ACTION NO. 15 -179-WOB-JGW

EMERALD INTERNATIONAL CORP. PLAINTIFF
VS. MEMORANDUM OPINION AND ORDER
WWMV, LLC DEFENDANT

Plaintiff Emerald International Corporatiafieges that DefendatWWMV, LLC breached
an agreement executed to settle a prior contract suit. Ehad¢sa reasserts it®ntract claim based
on the parties’ original agreement as well as claims of breach of gobdafait fair dealing,
promissoryestoppel, and unjust enrichmehhematter igoresentlybefore the Court oBmerald’s
motion for summary judgment (Doc. 18). Having previously granted Emerald’s matso@purt
now issues the following Memorandum Opinion and Order.

I. Factual andProcedural Background

Emeraldis a coal broker thgturchases coal from mining companies, processes it, and
resells it. WWMV is a coal mining company, and Ralph Ballard is its controlling nre@benk
Land Company is third-partythat holdsa lease on lad referred tdy the parties as the “Wildcat
Il reserve” or “Wildcat mine.”In the pastWWMV has mined a portion of that land that it
subleasd from Shonk (Wildcat Sublease).

In May 2013the parties enteradto a purchase ordeontract(PO), underwhich WWMV

agreed to sellandEmeraldagreed to purchasé00,000 tons of coal in monthly deliveries of
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30,000 tons from June 2013 to June 2b1fon execution of the PO, and pursuant to its terms,
Emerald paid WWMV $500,000 against the purchase pricéhfo coal. WWMV accepted the
payment, failed to deliver any coal, and refused Emerald’s demand for repayment

Having not received any coal by a year laEamerald filed suit against WWMh May
2014 alleging breach of contract and relatglitable clans. In December 2014, this Court
granted partial summary judgment in Emerald’s favor, holding that WWMV mayebicdached
the PO agreement by failing to supply any coal, that Emerald was erditlesctind the contract
and recover its $500,000 paymesmd that the PO entitled Emerald to its attorney fléeserald
Int'l Corp. v. WWMV, LLCNo. 2:14cv-109-DLB-JGW,2014 WL 7358846, at6—11(E.D. Ky.
Dec. 23, 2014)However, other claims remained in the actiemmd before the case reached a final
resolutbn on the merits, the partiegecuted a confidential “Settlement Agreement and Release”
in April 20152 Following a stipulation of dismissal by the partigr® Courtdismissed Emerald’
prior complaint, without prejudice.

WWMV'’s principal obligation undethe settlement agreement was to delteeEmerald
$530,000 of coal, the value of which was taleéermined by reference to a specifiite index®
WWMV was required to deliver coal of the specified quahtapproximately equal shipmeras

$176,000in each ofthe second, third, and fourth quarters of 201%VWMV breached prior to

L At the time the parties executed the PO, WWMYV did not hawitdcat Sublease. Therefore, the initial transaction
for the purchase of 600,000 tons of coal did not specifypamticular source of the coal. However, the PO also
provided that, once WWMV acquired iWildcat Sublease, Emerald would have the exclusive and first right to
purchasdan a second transactican additional 600,000 tons of coal fraMWMV, which was to come fronthat
sourceln prior litigation, WWMV arguedts obligation to provide coal under the first transactiever arose because
acquisition of mining rights to the Wildcat Sublease was a condition pradedenat obligation. Based on the plain
language of the PO, the Court expressly rejectedthismentholding that the condition only referred to the second
transactionEmerald Int'l Corp. v. WWMV, LLNo. 2:14cv-109-DLB-JGW, 2014 WL 7358846, at #6 (E.D. Ky.
Dec. 23, 2014).

2 Theparties intended theettlement agreement to be confidentaldit is filed under seahi this action. The Court
notes thathis Memorandum Opinion discusses only those portions aidhiédentialagreement that the partieave
alreadydisclosel in their publicly accessible filings ahe presentnotion.

3The areement also gave WWMYV the right to pay the $530/84l@nce in cash.



its full performance, the settlement agreement entitled Emerald to reinstate itdganngrarising
from the PO and to recover its attorney fees incurred to enforeettfement agreement

During the second quarter of 2015 (the first quarter WWMYV was scheduled to deler
under the settlement agreementVWMV provided $106,612.350f coal. The next quarter,
Emerald made demands for adequate assurance of WWNisydo perform. Despite the
demandsWWMV never delivered more coal or cash to satisfy the rema#42§,387.65 of the
obligation.When WWMYV failed to perform, Emerald filethe presenaction for breach of the
settlement agreement as well as each ofldims asserted in the prior litigation.

lI. Analysis

WWMV argueghat becauseseveral events beyond its control prevented it from providing
Emerald withcoal, a force majeurprovision incorporated from the PO agreemextuss its
nonperformanceEmerald argues the force majeure provision is not part of the settlement
agreementn the alternative, Emerald argues thahe of the evenizrofferedoy WWMYV trigger
the force majeure provisioBecause the settlement agreement clearly provides that W\vs
required to provide specified amounts of coal during specified periods of 2015, and WWMV
acknowledgeshat it failed todo so, Emerald is entitled to summary judgment unless the force
majeure provision excuses WWMV’s nonperformance.

In Kentucky theinterpretation of a contract is an issue of law for the c6@1nvestments,
Inc. v. Asset Guar. Ins. Gd.96 F. Supp. 2d 491, 497 (E.D. Ky. 200R)e “court may not resort
to extrinsic or parokvidence concerning the partiestention$ unless the language at issue is
ambiguous.Kentucky Spirit Health Plan, Inc. v. Commonwealth Fin. & Admin. Cab#t2
S.W.3d 723, 728 (Ky. Ct. App. 2015gview deniedApr. 27, 2016) Cantrell Supply, Inc. v.

Liberty Mut. Ins. Cq. 94 S.W.3d 381, 384Ky. 2002). Where the languageat issueis



unambiguous, the court must apply its ordinary meaamgmay not look beyond “the four
corners of the document to determine the parties’ intentibvegure Conservancy, Inc. v. Sims
680 F.3d 672, 676 (6th Cir. 201Rentucky Shakespeare Festival, Inc. v. DunawayS.W.3d —
—, 2016 WL 3371085, at *3 (Ky. June 16, 2016).

A. The settlement agreement incorporated the force majeure provisioinom the PO.

Where a contract contains “clear language expressingdbmpioration of other terms and
conditions,” and the parties’ signatures appear after this language, “thgjigugee[] to be
bound by everything incorporatedixon v. Daymar Colls. Gu., LLC, 483 S.W.3d 332, 344 (Ky.
2015) (internal alterations omitteddee alscAsher v. Unarco Material Handling, IncNo. 06
548-ART, 2011 WL 42999, at *4 (E.D. Ky. Jan. 6, 2011) (“Kentucky law permits the incorporation
of terms from a first contract into @®nd contract, making the terms of the first contract
enforceable against a party to the second contract.”).

The force majeure provision on which WWMYV relies appears only in the standard terms
attached to the PO agreement. However, the settlement agreement provides]ithapt‘fas
otherwise agreed [t]herein, delivery terms and contract terms [of the ssttlagreement] shall
be pursuant to the standard terms and conditions contained in [the PO agreemerd]d &mees
the languageequiring deliveryin equal shipments across the second, third, and fourth quarters of
2015 showshe parties “otherwise agreed” that no PO provisions inconsistent with that schedule
would apply.

Emerald’s argument is unpersuasive. The fact that the agreementskestaiiedule for
performance does not indicdteat the scheduleegats a valid legal excuse. The two provisions
are not contradictory. WWMYV was required to deliver coallmnagreed schedulmless it had a
legal excse to that performance, which could include a provision excusing performance upon

specified events. Therefore, the force majeure provision from the R@nagnt is a “contract



term” incorporated by reference into the settlement agreement.

B. The force majeure provisionwas not triggered becauseNWMV'’s proffered events
did not cause its nonperformance.

Parties are free to agree that specified events will excuse nonperformancar of th
obligations Kentucky Utis. Co. v. SuthE. Coal Co, 836 S.W.2d 392, 400 (Ky. 1992). The party
claiming force majeure has the burden to prove the defense dntralClearwater Nat. Res., L.P
421 B.R. 392, 397 (Bankr. E.D. Ky. 2009). Therefore, Emerald may prevail by showing that, as a
matter of law, WVMYV cannot establish at least one of the elemehits defense.

Thecontract provisiorat issuestates

13. Force Majeure Buyer and Seller are excused from any failure or delay of

performance of an obligation under the Agreement for one day for egdhata

the failure or delay of performance is caused by events or conditions beyond its

reasonable control including, without limitation, failure or shortage of miteria

supplies, or shipping facilities, acts of God, and acts, regulations, direciives
priorities of any governmental authority.

To invoke this provision, a party would need to shély:that an event occurred meeting the
contract’s definition of “force majeure,” and (2) that event caused the ptailyise to perform.
Because it is dispositive of the issuastanalysis begswith causation.

WWMYV arguesthat, pursuant to this provisiofgur eventsexcuseits failure to deliver
Emerald’s remaining coal: (1) a May 2015 administrative order; (neke past mining of
WWMV'’s sublease; (3) inability of WWMV to obtain permission to mine alternatieasausing
its preferred method; and (4) decline of thel coarket.

For the provision to apply, the evemgssed by WWMVmust havecausedits failure to
perform its obligationss explained in the settlement agreemidotvever, @en accepting as true
all of WWMV'’s representations regardiitg four profferedevents, a reasonable jury considering
the plain language of WWMV'’s obligations could not find any of these evantsed WWMV'’s

failure to provide Emerald $530,000 of coalhile someof the events wereertainly beyond



WWMV'’s control, its conclusion thdahose events caused its nonperformance refigsely on an
erroneous interpretation of tagreementsWWMV bases it@rguments on the premideat both
the PO agreement and the settlement agreement r&¥gWidV to provide coal mined only from
its WildcatSublease and onlyy the highwall mining method.

In support of WWMV'’s opposition to summary judgment, its controlling mer®adph
Ballard providedan affidavitswearing to the following factéJnder both the PO and settlement
agreement“The Parties hay agreed and understood that WWMV, LLC would supply coal to
Emerald from the Wildcat Il reserve by highwall mining [WWMV’s subédds
The highwall method requires cuttidgwntrees in the area to be mined, but approximately one
month after the parties tamed the settlement agreement, the government issued an order
prohibiting for five months the cutting of trees on an area that included WWMMlease.
Although tree$iad already been clears\dm some of the land, once that area was mMAyMV
could not continue mining its sublease for the duration of the 6\éren WWMV was last able
to mineits sublease, ialsoencountered “extensive, prior underground miniallardswore that
these conditions “made it unreasonable, impractical, more expemslvenaafe physically and
environmentally, to continue mining the resen@irice thetime thesettlement agreement was
executedthe only landon whichWWMYV hasheld a legakight to mine was its sublease, and
Shonk would not give permission to highwall mine other areabediVildcat Il lease Ballard
admits thaShonk would allow mining on other areas using the mountaintop removal method. But
Ballard claims that it “is quesinable” whether WWMV could get the permits for that method,
and WWMV *“does not believe those [alternate] reserves can be mined economically by

mountaintop removahs the ratio of overburden to coal is far too high.” Finally, Ballard swore

4 WWMYV admits the government’s order has expired. Assuming thereneeegtensions to the order’s duration, it
expired in October 2015.



that a continued decline in the coal market has “made it impossible based uponyppesetied
and available reserves [for WWMV] to obtain access to coal meeting the speciBaattuired
by Emerald.

Based on these circumstances, WWMYV argues that the adminestatier should extend
by five months its obligation to supply the coal, and the other events warrant axtéesions. If
WWMV’s premisewascorrect—that the agreements required coal only from a particular parcel
of land and using a particular mining thed—WVWMV’s conclusion might have merit. Indeed,
the force majeure provision expressly includes government regulafioeefore, if the coal was
required to come only from WWMV'’s sublease and only by the highwall mining method, but
WWMYV either: (1) wasegally prohibited from mining that area by that method, or (2) was unable
to obtain coal from the area because past mining completely depleted the suppliprébe
majeure may have applied.

However, WWMV'’s position is contradicted by the plain languaigéhe contractyhich
unambiguously describafWMV'’s obligation without reference to where, or by what method, it
was toobtain the required codlinder the heading “Delivery of Coal,” the settlement agreement
provided “WWMYV promises to deliver coal vaga at $530,000,”dsed on a specified price index
and meeting a specifiefiality. The agreement also provided that WWMYV was to supply the coal
on a specific delivery schedule and thdtad the right to pay cash to satisfy the obligation.

Neither WWMV'’s briefing nor Ballard’s affidavit refer toany language fronthe
settlementagreement to support WWMV'’s position that the contraquiredit to supply coal
mined by any particular method or from any particular arke. is not surprising because no such
language existsThe settlement agreement does not once mention the highwall mining method,

the Wildcat Il reserve, land controlled by Shonk, or land for which WWMV had an existisg le



Because the plain language of the obligation places no limitations on the minirgglraesource
of the coal, it clearly allows WWMV to obtain the coal by any means Ipless\othing in the
settlement agreement even hints at a requirement or understanding that thest@caihmeufrom
WWMV’s Wildcat Sublease or fronthe highwall mining method. Although the settlement
agreement also incorporates the standard terms and conditions attached to therRénagrese
standard terms come no closer to supporting WWMV’s position. Nothing in the staedasd t
suggests WWM\S obligation requires anything more specific than $530,000 of coal meeting the
quality specifications, meaning WWMV was permitted to acquire it by any mBanause the
settlement agreement unambiguously allows the coal to be provided from any sourgeaagpd
method, the Court may not rely on Ballard’s affidavit to divine the parties’ cbunédantent.
WWMV'’s representation of itsontractuabbligationis further belied byhe fact that the
parties already litigated a nearly identical issue beafeseCourt in theiprior litigation concerning
the PO agreement. There, WWMV made the same argument that, based on tlgelahtheaPO
agreement, the coal could come only from its Wildadil&aseThe Courtexpressly rejected this
argument, finding thahe relevant section of the PO “sa[id] nothing of the Wildcat mronany
other minefor that matter; rathethe sourceof the coal [was] left unspecified. . . . [Therefore,
WWMV] promise[d] to supply 600,000 net tons of coal . . . regardless of itsesbEmerald
Int’l, 2014 WL 7358846 at *45.1n light of this prior treatment of WWMV’s position, if the parties
did nonetheless intend for WWMV to produce coal only from its sublease and only by highwall
mining, it seems inconceivable that WWMV would ext the settlement agreement without
insisting that the language reflect that requirement thoroughly and unambiguohsyisT
especially true because both agreements require that any disputes be resoheedastern

District of Kentucky, so WWMV knewt might end up back in front of theery court that



previously rejected its position. The fact that WWMYV entered a settlemesgragnt that in no
way mentioned the Wildcat Il reserve or highwall mining strongly indidatest is not accurately
repreenting its obligations at this time.

Even though neither contract in this case suggests the coal had to come\iVdAiv '8V
sublease or from highwall mining, WWMV may still have an argument if coal ofjtiadty
specified in the settlement agreement wasawailable in any other location or by any other
method. However, WWMV makes no such argument. In fact, Ballard makes seatraiesits
representing that WWMV has made some efforts to acquire the coal from elsewbegd, ith
appears to be unwilling to use a different mining metkod.example, Wwere Ballard mentioned
in his affidavit that Shonk would permrifWMV to use the mountaintop removal method to mine
certain areas, Ballard did not suggest that method coulpraduce the required quality of copal
but simply stated that WWMV felt the ratio between its burden in using that metbdteacoal
it could produce by that method was too high. These statements indicate that WWM\Mrcould,
fact, have acquired coal of the required specifications, evewas more costly for it to do so.

Also concerning the costs of producing coal, WWMV argues that a decline in the coal
market has caused its inability to perform. WWMV fails, howeteeexplain how a declining coal
market would affect thavailability of coal. A decline may cause mining $530,000 of coal to be
more costly and less profitable for WWMV, but theality or thequantity of coal available to
mine would not change. WWMV has failed to make any persuasive argument that a debkne i
coal market can fairly be said tausets inability to obtain the coal.

Further,even iftheCourt was convinced that market conditicassed WWMV’dnability
to perform a changen the market desnot amount to a force majeure event where the parties

have ageed to price terms thassumehe marketrisks. See In re Clearwated21 B.R. at 39498



(By entering into a fixegbrice contract, parties to that agreement “expresslynass normal
market risks, such as a downturn in the coal market and a reduction in demand and/or coal
prices.”); Northern Indiana Pub. Serv. Co. v. Carbon Cty. Coal, €69 F.2d 265, 275 (7th Cir.
1986) (“A force majeure clause is not intended to buffer a party against the normaifrasks
contract. The normal risk of a fixgatice corract is that the market price will change.”). Although
WWMYV attempts to distinguish a fixegrice term from the indekased term in the case at hand,
both pricing methods involve similar assumptions of risk that the market will cHaeg&entucky
Utils,, 836 S.W.2d at 398 (“It is obvious to this Court that neither [party] desired in the long term
coal supply agreement to be willing to subject themseatvéise risks typically associated with a
pure market contraatr to the converse, an agreement that made no recognition of market prices.”
(Emphasis added)). Under an ineleased price terpran increase in the price of coal would benefit
WWMYV because it could satisfy its $530,000 obligation with a substantially smaikura of
coal, time, labor, and othexpense. A decrease in the price of coal would disadvantage WWMV
because it would have to exhaust extra time, labor, and expense in order to producerthe large
quantity of coal that amounted to a $530,000 value. WWMYV is a sophisticated party, within the
coal industry. It assumed the risk of market changes when it agreed to usegipdex to value
the coal. Therefore, it cannot now argue the market change is a force majeureegoant its
reasonable contrdl.

Because, among oth&ilings, none of WWMV’s proffered events could reasonably be

found to have caused its failure to provide Emerald with coal to the specificationsedmtathe

5> As a final point, the Court notes thaten if the force majeure provision was triggeiadhis case, that provision
containeda protection for a party who, because of an extended force majeureveambt receiving the benefit of
the promises made to it under tigreement‘Should the force majea event or condition continue more than thirty
(30) days following the onset thereof, the other party may terenthég Agreement.” Therefore, as Emerald points
out, it hadthe right to cancel the settlemegreement under this provision, which wouldrttentitle itto pursue its
claims from the prior action as though the parties never entered the settgmament.

10



settlement agreement, the force majeure provision is not triggered in thisVes#$MV has
provided Emerald with only 20% of the coal required under the settlement agreementidde pe
for performance under that contract has expired, and WWMV has given no indicatiompldwas it

to deliver the required coal any time in the near future. Because this foon@erceis not
excused, WWMV is liable for its breach of the settlement agreement in the amoumtimgnoai

the obligation, $423,387.68us interest.

C. Emerald is entitled to its attorney feesunder the settlement agreement.

The settlement agreement also pded that, in the event of WWMV's breach, Emerald is
entitled to “those attorneys’ fees incurred by Emerald to enforce the sattleagreement.”
Kentucky law allows the award of reasonable attorney fees pursuant grrtieedf a contract.
Nature Conservay, 680 F.3d at 67479.Based on the contract provision, the Court holds that
Emerald is entitled to its reasonable attorney fees incurred to enfersetttement agreement.
Emerald shall file an appropriate motion for these fees.

D. Remaining Claims

Having granted summary judgment in Emerald’s favor on its breach clakerthe
settlement agreemerEmerald cannot also recover damages for the sameipal injury under
the PO agreement or through the equitable claims of promissory estoppel or amginshent.
Neither has Emerald made a showing of the dishonesty, deceit, fraud, or seinwae\ar@tageous
business opportunity required to recover for breach of good faith and fair d&dmg@ombs v.
Int’l Ins. Co, 163 F.Supp.2d 686, 696 (E.DKy. 2001).Therefore Emerald’s remaining claims

are denied.
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lll. Conclusion

Therefore,having heard from the parties and being otherwise sufficiently adwased,
explained above and during the hearing on this méite§ ORDERED that
Q) Plaintiff’'s motion forpartialsummary judgmen(Doc. 18)based on its claim for breach of
the settlement agreement iereby GRANTED;
(2) Plaintiff's motion for partial summary judgmen{Doc. 18) based on its remaining
substantive claims is, heredyENIED;
3) Plaintiff shall file a motion for attorney fees and costs supported by appeopria
documentation;

(4) A separate jdgment will enter accordingly.

This 15th day of August, 2016.

Signed By:
William O. Bertelsman WOB
United States District Judge
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