Reilly v. USA Doc. 1

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION
(at Lexington)

UNITED STATES OF AMERICA, )
)
PlaintifffRespondent, ) Criminal Action No. 5: 08-81-DCR
) Civil Action No. 5: 12-7238-DCR
V. )
)
PATRICK MICHAEL REILLY, ) MEMORANDUM OPINION
) AND ORDER
Defendant/Movant. )

*kk  kkk  kkk k)%

This matter is pending for considerationéfendant/Movant Patrick Reilly’s Motion
to Vacate, Set Aside, or Correct His Sentence in accordance with 28 U.S.C. § 2255. Having
reviewed the file of this proceedindhe Court will deny the relief sought by the defendant.
Reilly has not shown that he is entitled to halveksf. Further, his objections to the Report and
Recommendation of the United States Magistrate Judge are without merit.

l.

A. Relevant Facts and Procedural History

Many of the facts relevant to this action are contained in an affidavit submitted by
Michael Collins, a Special Agent with the Offiokthe Inspector General of the United States

Department of Defense. [Record No. 1-Phe affidavit was submitted in connection with a

1 This matter was reassigned to the undersigned on December 13, 2012, following the announced
retirement of former United States District Judge Jennifer B. Coffman. [Record No. 78] Reilly’s § 2255
motion was filed on September 24, 2012. Becausthisfrecent reassignment, the undersigned has
thoroughly reviewed all materials filed herein.
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criminal complaint filed in support of an arrest warrant issued by a United States Magistrate
Judge on March 3, 2008. The affidavit indicates,tduring the time charged in the Indictment,
Reilly sent twelve videoiles containing suspected child pornography via Yahoo instant
messenger to Christine ElfisThe affidavit also asserts that Reilly asked Ellis to entice a minor
to have sex with him.

On or about January 31, 2008, a Kentucky State Police detective (Detective Bertram)
began monitoring Ellis’s Yahoo account andrespondence with Reilly. Upon advising the
defendant that Ellis had a fourteen-year-old female staying with her, Reilly provided instructions
regarding “grooming” the (fictitious) child. Rier, on February 18, 2008, Reilly sent Ellis an
additional seven child pornograpwdeo files depicting children six to twelve years-old
engaging in various forms of sexual behavior.illfiReold Ellis to watch the videos with the
fourteen-year-old female. On February 29, 2008, Reilly corresponded with Ellis to arrange a
meeting at a hotel in Frankfort, Kentucky for purposes of having sexual intercourse with the
underage female.

Things did not go according to plan for Reilljhe defendant was arrested in the middle
district of Tennessee on March 6, 2008, and traresfeto this district several days later.
[Record Nos. 3, 5] Reilly was indicted dfarch 27, 2008, and charged with twelve counts of

distributing child pornography in violation of 18 U.S.C. § 2252(a)(JeeRecord No. 9;

2 During the time charged in the Indictment, Reilly was a member of the United States Army stationed
at Fort Campbell. The defendant’s motion seeking detention and medical treatment at FMC Lexington
[Record No. 16] indicates that Reilly served two tours of duty in Iraq during April through December 2003,
and September 2005 through August 2006. The motiorsttes that the defendant was wounded and had
surgery on his spine in May 2007. His motion was pittigd by the desire to obtain physical therapy while
being detained.
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Indictment, Counts 2-13] Additionally, in Coubt Reilly was charged with using a computer
to attempt to persuade, induce, entice, andcecefourteen-year-old minor to engage in sexual
activity in violation of 18 U.S.C. § 2252(b)ld[, Count 1] The matter was originally assigned
for a jury trial beginning June 9, 2008. [Ret®o. 12] However, on May 23, 2008, Reilly’s
court-appointed attorney, David Bratt, moved dacontinuance so he could retain an expert
witness to assist in examination of the sabjcomputers. Additionally, counsel sought the
services of a mental health expert to “explpossible defenses andtigating factors . . .”
[Record No. 14] The motion was granted arelttial was rescheduled to begin on September
15, 2008. [Record No. 15] On August 22, 2008, Reilly filed a motion seeking medical treatment
at FMC Lexington. [Record No. 16] This requests also granted by the Court. [Record No.
17]

Reilly’s trial counsel filel a second motion to contie trial on September 3, 2008.
[Record No. 18] In addition to noting that filehad only recently received some reports from
the government’s computer forensic examiner; (i) needed additional time to prepare for trial;
and (iii) needed additional time to attemphégotiate a plea deal with the government, counsel
noted that “a recent decision from the 7th Circud teanvigorated [his] belief that he needs the
services of a mental health expert to expfmssible defenses and mitigating factors . I1d7] [
Although this motion was also granted [Record No. 19], Reilly was not happy with the services

of his first court-appointed attornéyAs a result, on October 30, 2008, he sought to have the

3 Reilly sent two letters to the Court regardimgjcase. The first letter is dated October 28, 2008,
and requests that attorney Bratt be replaced as his couSseR€cord No. 20; attached correspondence]
The defendant complains that Bratt has lied to &ihd has not followed through on matters promised (
evaluation by a mental health and pharmaceutical tletyap he letter also outlines injuries Reilly received
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Court appoint new counsel. [Record No. 20]illRs attorney filed a written response to the
defendant'spro semotion. [Record No. 21] In responding to Reilly’s specific assertions,

attorney Bratt noted the following:

. counsel had been unable to negotigltsseagreement which the defendant would
accept;

. counsel had not located any authority umdech he could seek to compel the
government to turn over the prosecution of the defendant’s case to military
authorities;

. the defendant’s failure to accept a plea deal in this district would result in

additional charges being brought in the Middle District of Tennessee; and
. it would be beneficial for the defendanihave another attorney review the case
and offer an opinion regarding the péggreement the United States has proposed
prior to new charges being filed.
[1d.]
The Court granted the defendargfe semotion for new counsel and appointed Attorney
Andrew Stephens to represent Reilly for all further proceedings. [Record No. 22] Following

this appointment on November 25, 2008, Reilly&sv counsel sought a continuance of the

December 8, 2008 trial date. [Record No. 24] In seeking this continuance, Stephens noted that

while he served in the military in Iraq and asserts Bratt tried to pressure him to enter a guilty plea
pursuant to the government’s offer.

The contents of Reilly’s second letter are similar &fitst. [Record No. 23] The letter is not dated,
but is postmarked November 21, 2008, and filed-stanasebeing received by the Court three days later.
Reilly attributes Bratt's subsequent motion for a cwnince of the trial to be an effort to assist the
government because it was not ready to proceed wittetbeat the time. He also claims that Bratt failed
to conduct a face-to-face meeting despite several reghgdReilly and members of his family. Finally,
Reilly again claims that, notwithstanding pressure fronitBina refused to take a plea deal offered by the
government which involved a sentence of ten years impmgnt. The letter references the fact that, if the
defendant refused the government’s offer, additional charges would be filed in Tennessee. In light of his
record of military service, Reilly believed the gowaent’s offer was overly harsh. [Record No. 23]
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in his initial discussions with the United States’ attorney, counsel pointed out “multi
jurisdictional issues” as well as “an extremely complicated Plea Agreement [that] had been
presented but rejected by the Defendarid’] [This motion was granted on December 4, 2008,
with the trial rescheduled to begin on March 9, 2009. [Record No. 27]

On February 24, 2009, Reilly, through counsel, filed a Motion for Rearraignment.
[Record No. 29] This motion was grantewa hearing was scheduled for March 9, 2009, for
the purpose of allowing the defendant to enter a guilty plea to two substantive ceuynts (
Counts 2 and 9) and one forfeiture courd.,(Count 14) of the Indictment. [Record Nos. 30,

32, 61]

B. The Written Plea Agreement Negotiated By The Parties

The written Plea Agreement tendered to the Court on March 9, 2009 contains the
following lengthy factual summary supporting the defendant’s guilty plea:

4, As to the charges, the United States could prove the following facts that
establish the essential elements of the offenses beyond a reasonable doubt, and the
Defendant admits these facts:

The Defendant met a female who livedthe Eastern District of Kentucky
(EDKY) online in November 2007, at the site Fling.com. After communicating
with the Defendant on-line via Yahoo iast messenger for a short time, she met
him in a hotel in Cave City Kentucky, and engaged in sexual acts with the
Defendant. They continued to communicate by phone and online. On January
25, 2008, the Defendant sent her five videos containing images of children
engaged in explicit sexual acts including images of female children as young as
6 years old being digitally penetratgarforming oral sex and intercourse with
adult males, and some in bondage. The female contacted the Kentucky State
Police when she received the videos. During January 2008, the Defendant
discussed including a child in their sexual activity and asked her to find a
runaway or drug addicted child for that purpose. In the chats, the Defendant also
talked to the female about sexually abusing a neighbor’s 11 year old child. On
February 5, 2008, Detective Clyde Bertram, with the Electronic Crimes Unit,
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began an undercover online investigataord preserved the online chats. On
February 6, 2008, the Defendant was iinfed on line, by Detective Bertram
acting as the female, that she had her cousin’s 14 year old daughter living with
her. The Defendant instructed whotheught was the female to become friends
with the 14 year old and get her to dreakd then begin to touch her and talk to

her about sex with boys. During the chat on February 18, 2008, the Defendant
was asked how the grooming was going and was told the girl accidently found
one of the videos the Defendant hadtseDuring the same chat, the Defendant
sent seven videos containing images of children engaged in explicit sexual acts
including female children engaged in anal sex, be[]stiality, oral sex with adult
males and a male child engaged in sead with an adult female. The Defendant
continued to chat about sex with theykér old child, giving further instructions

on what to do with the child sexually and the sex acts he is going to perform on
the child. The Defendant also chats about bringing a video camera and his
computer with more videos to show tttald and to use during sex acts with the
child. On February 19, 2008, the chats continue and plans are made for the
Defendant to meet the female child in a hotel in Frankfort, Kentucky. There was
no contact until February 22, 2008, when the Defendant left a message that he
was in an accident and was drugged umedicine. Additionally, arrangements
were made to meet and have sex with the 14 year old child on March 14, 2008,
however, the Defendant indicated his bags sore and that since his wife and
child were out of town, the female andyiehar old should travel to his residence

in Tennessee. A search warrant had already been obtained and it was executed
at the Defendant’s residence locatethmMiddle District of Tennessee (MDTN)

on March 18, 2008. It was determined the Defendant’s wife and child were out
of town. The Defendant admittedgs@ssing and distributing child pornography,
however, denied he would have sex watli4 year old. During the forensics
examination of one of the Defendant’'s computers seized during the warrants, a
series of chats between the Defendaml another femalevho lived in the
Western District of Kentucky (WDKY) were found and it appeared she mailed the
Defendant a CD containing child pornography in 2006 when the Defendant was
on active duty in the Army over in Iraq. A federal search warrant was obtained
and executed for her residence several months ago. The female in the WDKY
admitted meeting the Defendant online in the summer of 2006, and admitted
mailing the Defendant a CD with child pornography at his request to Iraqg, and to
having the Defendant travel to her home in September of 2006 for the purpose of
engaging in sexual relations. There wehats recovered from her computer in
which the Defendant asked the female in the WDKY if she would let her 3 year
old daughter perform oral sex on the Defentdghe did not hurt her. The female
admitted she sent the Defendant via elmelothed photograph of her 3 year old
daughter during the time period he waguesting to have sexual relations with

her daughter, however, she denied that she would have let this happen. According
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to the female in the WDKY, the Defendant was not able to perform sexually in
September of 2006, so they lost contadtil November of 2007. In November

of 2007, the Defendant contacted her in a chat room and immediately chatted
graphically with her about having sextwher and also indicated during the
November 2007 chat that he wanted teelet her 3 year old daughter perform

oral sex on the Defendant. The fematicated during her interview she became
concerned and stopped all communication with the Defendant. A forensic
examination of the computer turned ove police by the female in the EDKY
revealed 12 videos containing child porreggny. A forensic examination of the
computer and related electronic equipment seized at the Defendant’s residence,
revealed large quantities of photographs and videos containing images of child
pornography. The Defendant knowingly utilizbée internet to sent 12 videos of
child pornography to a female in [orimation deleted] County, Kentucky, and
was in knowing possession of child pornography on his computer during the
search warrant in March, 2008. The forensic examination of items seized from
the Defendant’s residence revealed over 41 known victims and over 1,000 photos
and videos containing child pornography including children as young as 4-6 years
old.

[Record Nos. 33, 44]

In addition to the foregoing summary, the Plea Agreement contained an accurate outline
of the statutory penalties as well as non-mgdecommendations regarding calculations under
the United States Sentencing Guidelines (“USSAY. {[1 5, 6] Further, Reilly “waive[d] the
right to appeal and the right to attach collaterally the guilty plea, conviction, and sentence,
including any order of restitution. The defenddiat however, reserve the right to appeal any
sentence greater than 144 months of imprisonmient] P]

Reilly’s attorney was able to negotiateaditional provision that limits the ability of
other jurisdictions to bring additional chargeaiagt him. Paragraph 14 of the Plea Agreement
states thatThe United States Attorney’s Office forthe Western District of Kentucky and
the Middle District of Tennessee have agreeabt to bring additional charges against the

Defendant related to evidence obtained in thisase if his sentence includes the relevant
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conduct from each of those Districts that wagbtained as part ofthis prosecution. The
parties understand any new evidence obtained is not covered by this agreemérjtd. § 14
(emphasis in original)] Finally, in pageaph 15, the defendant acknowledged that: (i) he
understood the agreement; (ii) his attorney h#iy &xplained the Plea Agreement to him; and
(i) his decision to enter into the agreement with the government was voluntary.

C. The Re-arraignment Hearing

Reilly confirmed his understanding of these central provisions of the Plea Agreement
during the re-arraignment hearing. [Record No. 61] The transcript reflects that the defendant
was placed under oath at the beginning of the hearing. The judge then confirmed that,
notwithstanding certain stressors in his lifejllg@nderstood his obligation to provide truthful
answers and that he was competent to enter a guilty péeapgd. 3-10, 32-33] The defendant
further confirmed that his new attorney hagkb quite helpful in his understanding the charges
in the case. More specifically, Reilly offer¢he following sworn responses to the Court’s
guestions:

THE COURT: . . . Are you under any medication, or do you need

medication to the extent that you've beerable to understand the charges against you

and to work well with Mr. Stephens?

DEFENDANT REILLY: No. | understand the charges against me, Your Honor.

THE COURT: I’'m sorry?

DEFENDANT REILLY:  lunderstand the chargiagainst me, Your Honor. And Mr.
Stephens has been quite helpful.

THE COURT: Okay.

DEFENDANT REILLY: | have no complaints about my attorney.
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THE COURT Are you fully satisfied with his advice, representation, and
counsel?

DEFENDANT REILLY: Yes, | am, Your Honor.

THE COURT: You earlier had another atiey, David Bratt. And | believe
at your request | replaced MBratt with Mr. Stephens. And | gather there was some
displeasure with the service you were getting from Mr. Bratt?

DEFENDANT REILLY: Yes, Your Honor.

THE COURT: And has all of that beeasolved now with the attorney
change?

DEFENDANT REILLY: Yes, it has, Your Honor.

THE COURT: Was there any displeasure that you felt that you believe has
resulted in prejudice to you in any way?

DEFENDANT REILLY: Not as far as | can tell, Your Honor.

THE COURT: Okay. All right. Mr. S$tphens, is he competent to plead
guilty today?

MR. STEPHENS: Yes, ma’am. | am absolutely certain he is competent. . . .
And in terms of competency, there is not a shred of doubt in my mind that he understands
everything. He has been extraordinarilypifigd and in conversations with me, he’s
extremely articulate. He’s very intelligerBut | look at that, frankly, as a separate issue
from the emotional distress of coming back home.
THE COURT: In your opinion has any tfie emotional distress he has
suffered or continues to suffer interferedany way with his understanding of the
charges against him or his reaching the decisions he’s announcing today?
MR. STEPHENS: Absolutely not, no, ma’am.

[I1d., pp. 7-9] While counsel did not have comeregarding Reilly’s competence, he advised

the Court that he would be seeking a psycheklgevaluation prior to sentencing to address

certain issues he intended to present in mitigatith, g. 10]



After the defendant was questioned regardiisgcompetency to enter a guilty plea, the
Court thoroughly reviewed the relevant portiafishe Plea Agreement with the partietd. [
pp. 13-27] During this discussion, Reilly confirdlat he: (i) had reviewed the document; (ii)
had discussed the terms of the Plea Agreemigmtwe attorney; andi{) understood all relevant
provisions. Counsel for the government alsoeeed the central parts of the Plea Agreement
at the request of the Court. Regarding theveraprovisions of the parties’ agreement, the
Assistant United States Attorney (“AUSA”) made the following statement:

Also in this case, the defendant hasagrhe won'’t file any motion to reduce his
sentence for playing any sort of a mitigating role in these offenses.

He has also waived the right to appew his right to file a separate lawsuit about
his guilty plea.

He’s also waived his right to appéa$ sentence with an exception I’'m going to
go over in a moment, including any order of restitution.

The defendant does reserve the right to appeal any sentence that would be greater
than 144 months imprisonment.

Also in this case, the defendant has agreed to forfeit to the United States any
interest he has in the property listed in Count 14 of the indictment and will
execute all paperwork necessary to give up his rights in that property.

And finally, Your Honor, in this case | would like to point out paragraph 14 on
page 8 of the plea agreement it hasldmguage about that this agreement does
not bind the United States Attorney’s offices in other districts or any other
federal, state, or local prosecuting authorities.

However, in this case the United Stadt®rney’s office for the Western District

of Kentucky and the Middle District of Tennessee have agreed not to bring
additional charges against the defenddatee to evidence obtained in this case

if his sentence includes the relevant conduct in each of those districts that was
obtained as part of this prosecution . . The parties understand that any new
evidence obtained is not covered by theeagrent. So if there is something out
there that none of us know about, that's emiered. But we put all of the facts
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that we knew of in pages 2 through Bdahat's what they’re agreeing to, and
they have written in that they agreed to that, Your Honor.

[Id., pp. 18-19] Reilly confirmed that the AUSA had correctly summarized the document,
including the waiver provisions. Reilly’s attornalgo advised the Court that the parties might
seek to amend the document based on a tre&BA ethics opinion concerning waiver of
ineffective assistance of counsel claims under 28 U.S.C. 8§ 2BRbbpd. 19-21]

The Court also determined that the defent had reviewed the factual statement
contained in paragraph 4 of the Plea Agreenaext could confirm that the transcripts of his
conversations were accurately reflected in thaagraph and that he was the sole user of the
laptop used to send the subject messages aeds/i However, in an apparent attempt to
minimize his conduct, Reilly indicated that, because he was “stoned” on narcotics during the
time charged, he could not confirm having an independent memory of the ddergp. R2-25]
Finally, Reilly confirmed that the Plea Agreement contained all promises that had been made to
him in exchange for his guilty plea and thatdees not being forced or coerced to plead guilty.
[Id., pp. 25, 27] Instead, Reilly was pleading guilgcause he was, in fact, guiltyd.[ p. 271

D. Materials Submitted Prior To The Sentencing Hearing

The sentencing hearing for Reilly was orgig scheduled for June 18, 2009. However,
approximately one month in advance of the Hate, the defendant’s counsel requested that the

hearing be continued for ninety days. In support, Reilly’s attorney stated:

4 At pages 31 and 32 of the transcript of thedid.0, 2009 hearing, Reilly again confirms that he
knowingly distributed child pornography using hiswqauter on January 25, 200 d February 18, 2008,
as alleged in Counts 2 and 9 of the Indictmehd., pp. 31-32]
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the parties have spent a great deal of time reviewing medical and psychological

records of the Defendant. Pursuantie nature of theftense to which the

Defendant has plead guilty, the Defendand his counsel believe that an

independent psychological examination is both necessary and relevant to

sentencing mitigation herein. The Defentlaas disclosed to the United States

Attorney the name of alicensed clinipalychologist, Dr. Harwell Smith, who has

been retained by the family of thef@edant to do an independent psychological

evaluation and such other testing as he may believe is reasonably necessary and

to provide possible testimony in mitigation of sentencing issues herein.

[Record No. 35] This motion was granted and the sentencing hearing was continued until
November 13, 2009 by agreement.

The Presentence Investigation Report (“PSR”) prepared by the United States Probation
Office was disclosed to the parties on October 9, 2009, and revised on November 3, 2009.
[Record No. 50] After outlining the relevaricts, Reilly’s sentencing range for imprisonment
under the Guidelines was deteremuito be 151 to 188 monthdd.[ 51] This calculation was
based on a Total Offense Level of 34, but no prior convictions. Due to the nature of the
defendant’s crimes, Reilly also faced a term of supervised release which ranged from five years
to life. [Id. 1 54] The PSR contains informatiomaeding: (i) Reilly’s physical condition and
injuries suffered while serving in the militaryi) factors affecting the defendant’'s mental and

emotional health; and (iii) substance abuskl. 1 42-46] Further, at counsel’s request, a

complete copy of Dr. Smith’s report was attached to the PIRe addendum to the PSR

5 In relevant part, the report concludes thaddfendant has a history of long-standing psychological
problems as well as “significant and substantial impairment of brain functioning,” “significant psychological
disturbance,” and a diagnosis of “Depressive DisaddriPersonality Disorder.” According to Smith, “[tlhe
research literature, behavioral history, and psycho#@ind neuropsychological testing results supports the
hypothesis that Patrick Reilly’s child pornography inteagste out of a malfunction in the structure of his
brain caused by the noted factors. . . . [Thus,] itgamed as likely, but not certain, that the demonstrated
brain and psychiatric impairments were respongdslehe confessed distribution of the child pornography.”
[Record No. 50; attachment]
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indicates that the officer preparing the report atstfirmed that the Reilly had not been charged
with any disciplinary issues during eleven years of military sefvice.

Reilly’s attorney filed éSentencing Memorandum for the Court’s consideration two
weeks in advance of the sentencing hearing. [Record No. 38] Through this memo, counsel
addressed the guideline calculations containdiei® SR as well as relevant sentencing factors
under 18 U.S.C. § 3553. While not attemptinditoinish the seriousness of child pornography
offenses, counsel highlighted other seriouseribbnd non-violent offenses and compared the
Base Offense Levels generally applied in those matters.

In addition to pointing out that there were no victims directly harmed in this case, counsel
asserted that the Court should consider whetieeguidelines applied in this case were overly
severe in light of the sentencing objectives otJ18.C. § 355(a)(1). And other relevant factors
such asjnter alia, the defendant’s lack of criminaistory, likelihood of recidivism, stable
employment history, strong family support, medarad mental health issues, aberrant behavior,
involvement of an uncharged third person, aidary service were argued. Regarding this last
factor, attorney Stephens asserted that s onption against considey Reilly’s long military

service as a mitigating factor und¢SSG § 5H1.11 had been rebutte@ounsel relied upon

6 A review of the transcript from the sentencing lmgpeconfirms that all of this information was fully
considered by the Court in deténimg an appropriate sentencé&epRecord No. 60, pp. 2-3, 4, 115-43]

7 The guideline manual in effect at the time of Reilly’s sentencing hearing provided that “[ml]ilitary,
civic, charitable, or public service; employmeatated contributions; and similar good works are not
ordinarily relevant in determining whether a depagtis warranted.” USSG § 5H1.11 (November 1, 2008).
This section was amended, effeetMovember 1, 2010, to provide:

Military service may be relevant in deternmgiwhether a departure is warranted, if the
military service, individually or in combination with other offender charéttes, is
presented to an unusual degree and distinguishes the case from typical cases covered by the
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the defendant’s medical records and recently-prepared reports of Drs. Smith and Carbary to
supplement his arguments.

E. The Sentencing Hearing

The sentencing hearing was held on November 20, 2009, beginning at 9:00 a.m. and
concluding at 2:55 p.m. [Record No. 60] Twitnesses (Harwell Smith, Ph.D, and Angela Ann
Reilly) were called by the defendant. The United States also called two witnesses (Michael
McGhee, M.D, and Shannon Schaefer) and offered several exhibits regarding issues affecting
the Court’s sentencing determination. At the conclusion of the hearing, the Court denied the
defendant’s motion for a downward departure\arthnce and imposed a term of incarceration
of 151 months on each count of conviction, to be served concurrently, followed by a life term
of supervised release. [Record No. 44]

The testimony of Dr. Smith and AngeReilly was submitted in support of the
defendant’s request for a departure and/oavae from the correctly-aallated guideline range.
Dr. Smith’s testimony on direct examinatiomas consistent with the information and
conclusions expressed in the report attadoethe PSR. However, several of Dr. Smith’s
conclusions regarding whether the defendant suffered certain brain injuries — and whether his
criminal conduct could be attributed to thead injuries alleged by the defendant — were

effectively challenged during cross-examination. [Record No. 60, pp. 21-50]

guidelines.

Civic, charitable, or public service; employmteelated contributions; and similar prior good
works are not ordinarily relevant in detg@ning whether a departure is warranted.

USSG 8§ 5H1.11 (effective November 1, 2010).
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The defendant’s wife, Angela Reilly, offekadditional testimony during the sentencing
hearing regarding: (i) injuries the defendsufered during a 2005-2006 tour of duty in Iraq; (ii)
subsequent changes in the defendant’s pelispaad behavior following his return to the
United States; and (iii) the defendant’s aamgption of alcohol and medications beginning
around 2006. Cross-examination of this witndssvise undercut the defendant’s assertions
that his criminal conduct was related to debilitating head injuries alleged suffered in 2006.

In response to the evidence presented bjyRte United States called two witness to
testify during the sentencing hearing: Dr. Michael McGhee and Shannon Schaeffer. The
testimony of these witnesses appears at pélyd4 3 of the transcript of the November 20, 2009
hearing. Dr. McGhee is employed by the Department of Defense at the Fort Campbell army
base. As chief of the Traumatic Brain Injanyd PTSD clinic, Dr. McGhee testified regarding
the effects of mild traumatic brain injuriggst-concussive stress disorder, and post-traumatic
stress disorder.1d., at pp. 71-93] Additionally, he t#fsed regarding the manner in which
information is obtained from members of thiitary returning from service deployments who
have suffered various injuriésDr. McGhee also discounted any connection between the use
of medications prescribed for head injuried/@r pain relief and altered sexual preferendds. [
pp. 79-80] After reviewing all of the medicaaords, Dr. McGhee testified that there is no

documented evidence that Reilly suffered from any brain injury. Further, he did not express any

8 During cross-examination of Dr. SmithettUnited States introduced a number of exhibits
containing information provided by Reilly. Thisfammation was inconsistentith information Reilly
provided during the course of testing and questioningr. Smith. Dr. McGhee explained the thorough
process used by the military to ensure that the information provided was accurate.
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significant depressive symptoms based on the dectview of Reilly’s medical recordsld],
pp. 81-84]

Finally, the United States called Shannon Schaefer to testify concerning her contacts with
Reilly beginning in May 2006. Her conversationgh the defendant began while he was
stationed in Iraq. Ifl., pp. 102-12] Schaefer’s testimony rebutted Reilly’s assertions that his
criminal actions were brought about by incideoatcurring during his deployment. According
to this witness, Reilly had asked Schadteisend a CD of child pornography because the
military did not allow him to take it withim at the time of his deployment in 2003d.] pp.
108-09]

After considering the parties’ arguments tbourt denied the defendant’s motion for a
downward departure and variance from the guideline range of 151 to 188 months of
imprisonment. In relevant part, the Court rejected counsel’s arguments that a lower sentence was
appropriate based on “all that [] this defendant has suffered, including the IEDs, including
overmedication, . . . including not being givea tiorrect and proper timing, medical assistance
that he needed . . . . for the variance or tipadare on the grounds of the long-term service, the
injury, the suffering that this gentleman was € mathe field of combat for his country.ld[,

p. 119;see also id.pp. 150-52]
Likewise, the Court rejected the defendaarguments that a variance was appropriate

due to impaired furtoning brought about brain traumaffemed during combat. The reasons

9 Medical records indicate that the defendalhtfed suffered a head laceration in 2002. However,
he was examined several times following that inciéet did not demonstrate any lasting effects from the
injury.
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given for the rejection of the defendant’s motion for a departure or variance from the guideline
range and for the sentence ultimately impdsgethe Court are outlined at pages 143 thorough
145 and 152 through 154 of the sentencing transcript. The reasons are compelling and totally
undercut Reilly’s arguments that his attorrmkg not properly preserand argue all relevant
factors which might arguably support a reduced senténce.

In imposing a sentence at the bottom ofgheleline range, the Court did not ignore the
defendants military record. Instead, the Courédahat his “distinguished military record and
the lack of discipline there propels me to move toward the bottom of the guideline rddge.” [
p. 153] However, the Court found the most impairsentencing factor to be protection of the
public.

F. Reilly’s Direct Appeal

Reilly filed a timely Notice of Appeal following the Court’s entry of Judgment. [Record
No. 48] However, on December 2, 2011, the United States Court of Appeals for the Sixth
Circuit affirmed this Court’s judgment and sentencing determinations. [Record Nol65]

addressing some of the same arguments that were presented to this Court, the Sixth Circuit noted

that
Congress has specifically instructed ttiaitd crimes and sexual offenses are to
be treated differently than other typdsrimes — the “sole grounds” permissible
for a downward departure are those “@galy enumerated” in Par[t] 5Kd. 8
5K2.0(b);see also idapp. C, amend. 649 (2003) (noting that the amendments to
10 In fact, the Court rejected the governmergmmendation for a sentence at the mid to upper-end

of the guideline range. [Record No. 60, pp. 145-50]

11 Attorney Stephens also represented Reilly during his direct apjréi@d States v. Reill$62 F.3d
754 (6th Cir. 2011).
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88 5K2.0 and 5K2.22 were “made ditlgcby [Congress as part of] the
PROTECT ACT, Pub.L. 108-21").

[ld., p. 5] Thus, the appellate court specificadljected Reilly’s argument that a departure from
his guideline range should have been consideredirtue of either his military service or lack
of criminal history.

The Sixth Circuit also rejected Rellly’s argument that this Court should have varied from
the appropriate guideline range under 18 U.§.8553. Instead, the appellate court concluded
that Reilly’s sentence “was in fact substantively reasonabld.; d. 6] The following aptly
summarizes that court’s holding:

Reilly had a distinguished military career. $idfered injury in the service of his

country, which may have contributed ts briminal misconduct in this case. And

prior to this case, he had no criminatord. However, he also downloaded more

than one thousand images and videos containing child pornography. He

exchanged child pornography with nearly fifty people. He sent child pornography

to a woman’s online account and instructed the woman to watch the videos with

a child to groom the child for sexual actyy And he made plans to shift from

viewer of child pornography to active piaipant when he planned to videotape

himself sexually abusing the child. Umdke totality of the circumstances, his

sentence of 151 months — at the lowest end of the Guidelines range of 151 to 188

months — is substantively reasonable.
[Id., p. 9]

Reilly filed a petition for a writ of certiorawith the United States Supreme Court.
However, that petition was denied on April 16, 2012. [Record Nos. 69, 70]

G. Reilly’s Motion Seeking Collateral Relief

Having exhausted his direct appeals, Reillynetd to this Court seeking collateral relief

on September 24, 2012. [Record No. 71] Reil§2255 motion asserts three claims, two of

which allege ineffective assistance of counde@tst, the defendant contends that his attorney
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was ineffective by failing to negotiate a moredeable plea. More specifically, Reilly contends

that his attorney should have negotiated a plea agreement which included a stipulation for an
adjustment under USSG § 3B1.2 for a minor rolthanoffense and for a departure or variance

for his military service. Additionally, Reilly gues that his attorney’s negotiations should have
included a stipulation that the government would not attempt to civilly commit him under 18
U.S.C. § 4248.

The defendant also argues that his attorney was ineffective due to the “individual and
cumulative impact of multiple deficiencies@mrors” during the pretrial and plea proceedings,
sentencing, and the direct appedd.,[p. 6] And finally, Reilly alleges that his sentence violates
the First, Fourth, Fifth, Sixth, and Eighth Amendments to the United States Constitution.

Il.

Although this Court must make @& novodetermination of those portions of the
magistrate judge’s recommendations to whicleotipn is made, 28 U.S.C. 8 636(b)(1)(C), “[i]t
does not appear that Congressndtd to require district court review of a magistrate’s factual
or legal conclusions, undeda novaoor any other standard, when neither party objects to those
findings.” Thomas v. Arn474 U.S. 140, 150 (1985). A party wladls to file objections to a
magistrate judge’s proposed findings of fact and recommendation waives the right to appeal.
See Wright v. Holbrogk794 F.2d 1152, 1155 (6th Ck986). Further, a general objection to
the entirety of a magistrate judge’s repors e same effect as a failure to objddtward v.

Sec'’y of Health and Human Sern&32 F.2d 505, 509 (6th Cir. 1991).
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After briefing of the issues raised Reilly’s § 2255 motion, United States Magistrate
Judge J. Gregory Wehrman issued a Report and Recommendation on March 11, 2013. [Record
No. 81] In his report, Magistrate Judge Weameoncluded that the defendant was not entitled
to collateral relief based on any of the issues raised in his motion.

Reilly has objected to Magistrate Judge Wedmia determination that he was not entitled
to a minor role reduction. He continues to agbeattthis role was not as extensive as those who
produced the child pornography. [Record No. 82,7p8] Next, he argues that the magistrate
judge erred in concluding that tagorney was not ineffective undgtrickland v. Washington
466 U.S. 668 (1984), for failing to negotiate areggnent from the government not to seek civil
commitment? [Id., pp. 8-10]

As an initial matter, the magistrate judge properly determined that Reilly’s third claim
is barred by virtue of the waivergrision contained in his Plea Agreemé&htAfter citing the
relevant portions of the transcript of théfetedant’s re-arraignment hearing, Magistrate Judge
Wehrman found that Reilly was clearly aware of all relevant parts of the Plea Agreement,
including the waiver clause. Thus, Reilly’s waie¢the claims contained in his third argument

is enforceable See United States v. Thompshin. 06-56-C, 2009 WL 1917073, at *1 (W.D.

12 To demonstrate ineffective assistance of counsekriminal matter in which the defendant has
entered a plea of guilty rather than proceedindried, a movant under § 2255 must show deficient
performance by the attorney. He must also establish that the deficient performance prejudiced his defense.
Regarding the second element, a defendant must “démates reasonable probability that, but for counsel’s

error, he would not have pleaded guiltyPremo v. Moorg131 S. Ct. 733, 743 (20119ee O'Hara v.
Wigginton 24 F.3d 823, 828 (6th Cir. 1994). In the present case, Reilly cannot establish either element.

13 CitingUnited States v. Goredlo. 07-188-KSF, 2010 WL 5980621 (E.D. Ky. Nov. 30, 2010), the
magistrate judge explained that “in order to be noivade, an ineffective assistance of counsel claim must
have some direct relation to the guilty plea, andhmerely a vaguely-articulable contention.” [Record No.
81, p. 5 (internal quotation marks omitted)]
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Ky. July 1, 2009) (“A valid plea agreement which @ns a waiver of the right to seek collateral
relief will bar such action, including a § 2255 noatiattacking a conviction, sentence, or plea.”
(citing Davila v. United State258 F.3d 448, 450-51 (6th Cir. 2001))). According to Magistrate
Judge Wehrman,

Defendant’s previously quoted third cldian relief is a laundry list of allegations

which plainly do not directly involve #éhplea agreement or the very validity of

the waiver clause itself. Accordingly, defendant’s third claim for relief is

foreclosed by the plea agreement.
[Record No. 81, p. 5]

The magistrate judge also correctly cargd that Reilly’s second claim was barred by
the waiver provision of the Plea Agreement. i®/khe claim alleges ineffective assistance, it
is properly characterized as a “catch-all” clasontaining allegations that his attorney was
ineffective for failing to: (i) file a motion to suppress; (ii) object to unlawful, false, and unreliable
evidence used to determine the defendant’s sentencing guideline range; and (iii) present the
strongest issues on direct appeal to the Sixth Circuit. The second claim also includes a general
contention that Reilly’s counsel was ineffective doi@ conflict of interst. According to the

magistrate judge, to the extent these assertiomsinrelated to the plea agreement itself, they

are foreclosed by the waiver provisidn[ld., p. 6] The undersigned agrees completely.

14 Regarding Reilly’s claim that his attorneydhaconflict of interestMagistrate Judge Wehrman
accurately pointed out that the defendant failed to adseprecise nature of the alleged conflict. Reilly is
not entitled to conduct a fishing expedition to searctefidence to support his conclusory allegatiSee
Williams v. Bagley380 F.3d 932, 974 (6th Cir. 2004).

15 The defendant entered a plea to two courdgstributing child pornography. Thus, it is improper
for him to argue that he is less culpable when compared to those who gutodligedthe pornography
which he distributed. If the defendant’s argument orpibiist were accepted, it would be logical to conclude
that an individual who distributes is always less ahlp than one who produces. Thus, a person convicted
of distribution could always argue for a minor role reduction.
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Magistrate Judge Wehrman correctly evald&eilly’s three sub-claims of ineffective
assistance of counsel which were not forecldsetthe waiver provision of his Plea Agreement.
However, he found no legal axdtual basis to support these remaining assertions. Regarding
the defendant’s argument for a minor role reduction, Magistrate Judge Wehrman pointed out
that, examination of the record “leads t@ thescapable conclusion that [Reilly’s] conduct
cannot be reasonably be described as havinglesenulpable than anyone else involved in the
offense ...” [d., p. 9] Thus, a motion for a role redion would have been without merit and
the failure to file such a motion does not provadeasis for a claim of ineffective assistance of
counsel. $ee id(citing Goldsby v. United State$52 F. App’'x 431, 438 (6th Cir. 2005))]

Likewise, the magistrate judge propedgncluded that Reilly’s attorney was not
ineffective for failing to seek a reduction basedthe defendant’s prior military service. In
addition to the fact that this was a discourafgetor for seeking a defare at the time of the
defendant’s sentencing hearing, Reilly’s asseisdactually incorrect. As the lengthy factual
recitation set out above confirms, the defendatttgney made a strong argument that the Court
should evaluate the defendant’s military serurceonnection with his request for a departure
under the Sentencing guidelines as w&sla variance under 18 U.S.C. § 3553eRecord No.

38 (Sentencing Memorandum); Record No. 60 (Transcript of Sentencing Hearing), p. 119]

The magistrate judge was also correcbinauding that Reilly’s attorney did not provide
ineffective assistance by failing to negotiateagreement from the United States that it would
not seek civil commitment of the defendantler 18 U.S.C. § 4248 following completion of his

sentence. As noted in the Report and Recamaiaigon, Reilly has pointed to nothing to support
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his argument that counsel would have been able to successfully negotiate such an agreement.
And there is no indication that (i) such provisibiase been included in plea agreements in other
similar cases, or (ii) the United States would have agreed to including an agreement not to seek
civilcommitment here. Thus, Reilly has not derstrated that he was prejudiced by the actions

of his attorney.See Alexander v. SmitBll1 F. App’x 875, 887 (6th Cir. 2009) (“Failure of his

trial and appellate counselgoesent a novel legal argument when the caselaw is ambiguous does
not constitute ineffective assistance.”).

Reilly also claims that the magistrate judge erred in rejecting the remainder of his
argument. However, he does not attempgxplain why he believes the magistrate judge’s
analysis was incorrect. Instead, he simplytatss and incorporates by reference” the arguments
contained in his earlier pleadings. [Record No. 82, at p. 11] Thus, the defendant has not
properly preserved this issue for the Courtise®. As Magistrate Judge Wehrman cautioned,

[p]articularized objections to [th&}eport and Recommendation must be filed

with the Clerk of the Court within fowgen (14) days of the date of service or

further appeal is waived. [Further, a] general objection that does not “specify the

issues of contention” is not sufficient to satisfy the requirement of a written

specific objection. Poorly drafted objections, general objections, or objections

that require a judge’s interpretation should be afforded no effect and are

insufficient to preserve the right of appeal.

[Record No. 81, pp. 14-15 (internal citations omittedi§]a result, this final claim is waived and
need not be considered further.
1.

Reilly has totally failed to offer any credible evidence or arguments in support of his

claim of ineffective assistance of counselndAwhile the defendant attempts to blame the
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military, ova-medication and use of drugs, and unsupploctaims of brain injury to explain

his actions, those contentions are just:tbasupported claims. Reilly has committed very
serious crimes and should simply look in theror to locate the person who bears ultimate
responsibility. He has been appropriately sesgdrio a term of incarceration of 151 months.
While some jurists might effectively argue that Bentence is insufficient in light of the nature

of his crimes, the Sixth Circuit has determined that a reasonable sentence was imposed after the
Court considered all relevant sentencing factors. Accordingly, it is hereby

ORDERED as follows:

1. The Report and Recommendation of Uni&tates Magistrate Judge J. Gregory
Wehrman, issued March 11, 2013 [Record No. SO©OPTED andINCORPORATED by
reference.

2. Defendant/Movant Patrick Michael Rgs objections to the United States
Magistrate Judge’s Report and Recommendation [Record No. 82M&EBRRULED .

3. Defendant/Movant Patrick Michael Reilly’s motion to vacate, set aside or correct
his sentence under 28 U.S.C. § 2255 [Record No. 70EBIIED and his claims are
DISMISSED with prejudice.

4. Judgment will be entered contemporaneously with this Memorandum Opinion and
Order in favor of Plaintiff/Respondent United States of America.

This 29" day of March, 2013.

Signed By:
Danny C. Reeves DCQ
United States District Judge
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