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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION
(at Lexington)

WILLIE R. MEADS,
Plaintiff, Civil Action No. 5: 13-228-DCR
V.

LEXINGTON-FAYETTE URBAN
COUNTY GOVERNMENT,

MEMORANDUM OPINION
AND ORDER

N/ N N N N N N N N

Defendant.

*** *k% *kk *kk

This matter is pending for consideratiorDefendant Lexington-Fayette Urban County
Government’s (“LFUCG”) Motionn Limineto exclude certain evidence at trial. [Record No.
70] The defendant has also raised severaabions to the plaintiff's proposed witness and
exhibit lists. The parties stated their respecpuesitions regarding éhdefendant’'s motion and
objections during the pretriabonference held August 17, 2016.

l. The Motion in Limine

Meads has asked that an instruction on punidi@mages be given tioe jury. [Record
No. 63, p. 4] However, the only claims thatnian in this action aréor race discrimination
and retaliation under the Kentucky Civil Riglitst, KRS Chapter 344Under Kentucky law,
punitive damages are not availalidée violations of the KCRA. See Ky. Dep’t of Corr. v.
McCullough 123 S.W.3d 130, 138 (Ky. 2003). Likewiddeads, who is proceeding in this
actionpro se may not recover attorney’s fees. Althougtoes not appear that this issue has
been addressed in the contextled KCRA, the United Statesifreme Court has held that an

attorney who represents himisagl a successful federal civil rights action is not entitled to
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attorney’s fees under 42 U.S.C. 8§ 198&y v. Ehrler 499 U.S. 432, 437-38 (199%ge also
Wright v. Crowell 674 F.2d 521, 522 (6th Ci1982). The KCRA is to be interpreted
consistently with federal V& and there is no authoritgupporting Meads’ request for
attorney’s fees.

Meads also asks the Court to instrué jilry regarding emotional damages including
embarrassment and humiliatiofRecord No. 63, p. 3] He geests a separate “emotional
distress” instruction regarding his wife’s illnesgjich coincided witthis termination of his
employment.ld. It appears that Meadgeks damages based onwvhie’s alleged emotional
harm as a result of the terminatidd. LFUCG has moved to exclude any evidence regarding
these claims, arguing that Meads did not plealdian for emotional disess. [Record No. 70,

p. 3]

A “plaintiff may obtain relief on an unpleadedtry of recovery onlyf he proves that
theory, he bases it on the wrongful act alleged in the complaint, and the defendant receives fair
notice of the theory.”Yoder v. Univ. of Louisville417 F. App’x 529, 530 (6th Cir. 2011).
LFUCG contends that it did nogceive fair notice of Meads’aim of emotional harm. While
Meads made no reference to eifmoél damages in his Amend@bmplaint, he described the
defendant’s actions as “willfulwanton, deliberate, reckless, malicious, and/or grossly
negligent in nature,” as walls seeking punitive damageSee Parr v. Central Soya Co., Inc.
732 F. Supp. 738, 740-4E.D. Mich. 1990) (khough plaintiff did not claim emotional
distress in his complaint, notice was imputediédendant by virtue of plaintiff's claim for
exemplary damages).

Generally,terminationalone,even if based on discrimination does not give rise to a

claim for emotional distressSee Benningfield v. Pettit Environ, Iné83 S.W.3d 567, 572
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(Ky. Ct. App. 2005) (citingGodfredson v. Hess & Clark, Incl73 F.3d 365, 376 (6th Cir.
1999)). Under the KCRA, however, plaintiffs are not necessarily required to demonstrate
“severe or serious emotional injury.Kentucky Comm’n oHuman Rights v. Frase625
S.W.2d 852, 856 (Ky. 1981). Further, plaintiffs amt required to present expert testimony.
See Smith v. Walle Corfh:13-219-DCR, 2014 WL 5780959, at *5 (E.D. Ky. Nov. 5, 2014).
See alsd@uric v. Holland Hosp., Ing85 F.3d 1211, 1215 (6th Cir996). Accordingly, Meads
will be permitted to tdffy regarding his own emotional ira and the defendant will have a
full opportunity for cross-examination on the subject.
I. The Defendant’s Objections

LFUCG contends that Meads has idendifreumerous potentialitnesses who were
not previously named in his Rule 26 disclosureis subsequent disceky responses. [Record
Nos. 69, 75] These individuals are identifiest Rick Panders, Danny Moore, Jane Davis,
Antwon Bennett, Melissa Bowman, Rodrigudenry, Anthony Sullivan, Thomas Haggerd,
Troy Dansdy, N. Mims, John Taylor, Manwd&enton, Rhonda Snow, Emma Meads, Dr.
Arvinda Padmanabhan, John Celthand Denise CunninghanjRecord No. 69 at p. 2 and
Record No. 75 at p. 2] Generally, a party’s faltw disclose the identity of a witness to be
called at trial pursuant to Rule 26(a) resulthmexclusion of that individual's testimon$ee
Fed. R. Civ. P. 37(c)(1)See also Taylor v. Thomad24 F. App’x 322, 329 (6th Cir. 2015).
Meads has provided no explanation why he it comply with Rule 26. Therefore, the
testimony of these individuals will be excluded.

On July 28, 2016, Meads filed apdate [Record No. 64Jdicating that he wished to
remove the following individuals from his gosed witness list: Vanessa Sandford, Ethel

Harmon, Steve Wilborn, Ray Crider, Jon AckersArnathan Clark, and Gabrielle Wright.
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Accordingly, LFUCG did not make objections witkspect to those individuals. [Record No.
69, p. 1] On August 11, 2016, Meads filed an amended witness list, indicating that he again
intended to introduce the testimy of Vanessa Sandford anek®t Wilborn. [Record No. 72,
p. 1] LFUCG argues that &ds should be precluded framalling Sanford and Wilborn to
testify because they were identified after tinee allowed by the Court’s Scheduling Order.
While Meads identified these individuals in bisginal witness list fild on July 28, 2014, he
withdrew both witnesses frorthe list before LFUCG’s time tdile objections had run.
Accordingly, LFUCG had no reason to makeemjons, as there was no indication these
individuals would testify. Further, LFUCG had opportunity to prepare for the testimony of
these witnesses. Accordingyandford’s and Wilborn’s testiomy will be excluded based on
the potential prejudice to the defendant.

LFUCG also objects to three witnesses who Meads claims were hired by the LFUCG
Division of Waste Managemearound the same time that he was hired: Antwon Bennett,
Rocky Daliron, and John Burton. This issue waised during the pretrial conference and
Meads acknowledged that he does$ have contact informationrfthese individuals. Further,
he may have spelled theirmas incorrectly when identifying them. Counsel for LFUCG
agreed to have Division of Waste Manageme&uabrds searched for any individuals hired
around the same date as the plaintiff. HBearch produced the following results: Lesa
Spillman; Antwan Benton; Tamoy Cartegnd Radi Dahnon. [ReabiNo. 78] Prior to its

identification of these individuals, LFUCG aeglithat Meads should not be permitted to call

! In support of his motion for summary judgnieiMeads submitted the affidavit of an
individual named “Tamory Carter” who workeslith him at LFUCG Division of Waste
Management. The Court assumes this is theesadividual and will use the spelling provided
in the affidavit.
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any of the proposed individuals because they “derit as they have [not] been identified.”
[Record No. 69, p. 2] The Court concludeswever, based on LFUCG’s seemingly simple
search of its records, that it could have tdevd the witness as Antwan Bennett with little
effort. Further, LFUCG will have a full opportiijmto cross-examine ghwitness and there is
little risk of prejudice resulting from Meads’ snlentification of Benton. Because, however,
LFUCG records do not reveal any individuals identified as Rocky Daliron or John Burton,
these witnesses will be excluded.

Additionally, the defendant objects toethproposed witnesses who would testify
regarding administrative collateral proceedinggcifically N. Mims ad Timothy Burnett.
[Record No. 69, p. 3] Meads applied for unémgment compensation following termination
by LFUCG. N. Mims was the hearing rede who conducted thee@rring and issued a
favorable decision, which was later overturneBurnett, Meads’ co-worker, served as a
witness during the ungmoyment hearing.

Neither Mims nor Burnett will be permitteto testify regarthg the unemployment
hearing. Claims for unemployment compensatoa vastly different than civil claims of
discrimination and are adjudicated under diffesgahdards. The jury will be presented with
the relevant evidence and wilake an independent deterntina regarding the defendant’s
motive for terminating Meads—ehhearing officer’'s opinion wilhot aid the jury in making
this determination.See Pascual v. Anchor Advances Prods., [ht7 F.3d 1421 (6th Cir.
1997) (table) (“an unemploymehearing officer’'s decisionhbugh it may be admitted in a

federal discrimination suit, normally shouldtrze.”) (citation omitted). The plaintiff may



utilize testimony given during the unemplognt hearing for impgchment purposes, if
otherwise appropriate.

Meads also wishes to introduce the testin of witnesses Joh@ornell and Denise
Cunningham, who were supervisors at Toybtanufacturing in Georgetown, Kentucky.
[Record No. 72, pp. 1-2] It gpars that these individuals would testify regarding Meads’
previous termination from kiemployment with Toyotald. Meads acknowledged during the
pretrial conference that he brought a discrimination action against Toyota several years ago
and that the action ended with a caletermination unfavorable to hinskeeMeads v. Toyota
Motor Mfg. Ky., Inc. No. 2004-CA-305-MR, 2005 WL 499812, yKCt. App. March 4, 2005).
Meads may not attempt to relitigahis dispute with Toyota dag the trial of this mattet.
Further, the issue has limited relevance to ¢ase and would result in confusion to the jury
and a waste of timeSeeFed. R. Evid. 403.

This same rationale applies to angtimony regarding Mead termination from
LexTran. Meads sued his foememployer (LexTran) in 2009lleging race discrimination.
Meads v. Transit Auth. Of Lexington-Fayette Urban County GN@t109-279-KSF, 2010 WL
3168093 (E.D. Ky. Aug. 10, 2010). @mary judgment was grantedfavor of the defendant

and Meads’ complaint was dismissed, with prejudideat *4. Accordingly, Meads may not

2 During the Pretrial Conference, the plaintiff iogied that he anticipates using portions of a
video recording of his unerfgyment compensation hearifigy impeachment purposes.

3 Meads may not introduce an “old union docuremhich goes into “geat detail as to
[Meads’] efforts to organize [Toyota]’ [RecolMb 72, p. 3] for the reasons stated herein.
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present any testimony or documentary evideagarding the circumstaas of his termination
from employment with LexTran, as it is nuobative of the issues in this actibn.

The defendant also objects to the followingnesses, arguing that they are expected
to testify regarding their subjective beligilsout Meads’ employment, his work ability, and
unsubstantiated incidents. [Record No. 69, pTd¢se witnesses are: Brandon Scott, Willetta
Cowan, Timothy Burnett, Philip Alcorn, Rodriguez Henry, Tamory Carter, Anthony Sullivan,
Thomas Haggerd, Theresa Sanders, Troy &andeffrey Jones, John Taylor, Manwell
Benton, and Rhonda Snowd. The defendant contends tinaine of these individuals played
a meaningful role in the desson-making process at issue andth the exception of Jeffery
Jones and Tamory Carter, none of the indivisuadre present during the events that allegedly
led to Meads’ termination.

As an initial matter, these individualslmnot permitted to testify concerning their
personal beliefs regarding the defendant’sarador terminating Meads’ employment. See
Fed. R. Evid. 701. The ultimate issue of WwisgtMeads was a victiraf discrimination or
retaliation is a determination reserved for the juBge United States v. Canja9 F.3d 597,
603 (6th Cir. 2009) (lay witness’s legal corsin was “incompetentna unpersuasive”).
However, witnesses may generakgtify regarding what thesaw and heard, if the testimony
tends to make any material fambre or less probable than ibuld be without the testimony.

Fed. R. Evid. 401. Even relevastidence may be excluded vever, if its probative value

4+ Plaintiff's proposed Exhibit 30 will be excluded.

5 The following individualsmay not testify because Meads ¢ailto disclose the identity of
the witnesses prior to the c®f discovery, as discussecdeypiously: Rodriguez Henry,
Thomas Haggerd, Theresa Sanders, TropsDg, John Taylor, Manwell Benton, Rhonda
Snow, Aranthan Clark, and Gabrielle Wright.
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is substantially outweighed its tendency toftse the issues, cause undue delay, waste time,
or needlessly present cumulative evidence. Fed. R. Evid. 403.

Meads provided the affidavits of severalhm$ proposed witnessen support of his
motion for summary judgent. Timothy Burnett and Philligjlcorn were co-workers of
Meads’ at the Division of Wast®lanagement. They are anticipated to testify that Meads’
supervisor, Emma Turley, annaed that she had Meads firedsed, in part, on his race.
[Record No. 42-11, p. 2; 422, p. 3; 42-18, p. 2] Burnettould also testify that Meads was
replaced by a white employee, John Burttmh.at p. 3. Burnett andicorn will be permitted
to testify only with respect to what they saw and heard concerning Meads’ employment and
termination with LFUCG Diwion of Waste Management.

Tamory Carter provided an affidavit in whibe stated that lveorked alongside Meads
during Meads’ training period with LFUCGRecord No. 42-16, p. 1|Carter provided his
observations of Meads’ training, including Hoslief that Turley treated black employees,
including Meads, worse than similarly-situatedit@lfemployees. Further, Carter stated that
Turley made racial comments about Meads and that he phsed by a white employee.
Carter is expected to testify that a Jun@®l.6 LFUCG document ifrged, but it does not
appear that Carter has personal knowledgerdauya the alleged forgery of the document.
Carter may testify regardinglezant, non-cumulative matters withhis personal knowledge.
Speculation will not b@ermitted, however.

Meads also submitted the affidavit déffery Jones in support of his motion for
summary judgmentRecord No. 42-41] Jones works the LFUCG Division of Solid Waste
as a Senior Operator and Instrucod Trainer of Vehicle Operationtd. at p. 1. Jones will

not be permitted to testify regarding the gdd “problems and issues” with LFUCG that
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occurred “long before Meads &vbecame an employee,” basa such testimony is not
probative with respect to Meads’ claims. Jang&ho apparently was present during Meads’
training and an alleged confration with Turley, vll be permitted to td#y regarding what
he saw and heard duringese events. He may also testbigsed on his expence in 18 years
of employment with the Division of Solid Wastegarding how Meads was treated differently
than other similarly-situated individuals.

Meads has indicated that he intends to call Brandon Scott and Willetta Cowan, two
LFUCG employees who worked dhe same truck as him. [Record No. 61, p. 3] These

witnesses would testify regandy Meads’ “work ability, how h&orked with others, how he
followed instructions, and what thégit about him as an individual.Td. To the extent this
proposed testimony is probative (i.e., attemgtito establish pretext), it appears to be
cumulative of the anticipated testimony of Jor@arter, Burnett, and Alcorn. Accordingly,

unless Meads can establish a unique need for the testimony of these particular witnesses, their
testimony will be excluded.

Meads has not identified any proposed testimony of Anthony Sullivan that would be
admissible at trial. As a resulttis testimony will be excludedsullivan provided an affidavit,
which Meads filed in support of his motionrfeummary judgment. [Record No. 42-17]
According to the affidavit, Sullivan believes thas a history of racial discrimination at the
LFUCG Division of Waste Manageme It appears that thebeliefs are based on speculation
inasmuch as Sullivan did not pide specific facts based on penal knowledge. He did state
that Meads attempted to file age discrimination claim in higesence, but age discrimination

is not at issue here. Further, Sullivaméstimony that Meads was replaced by a white

employee is cumulative.



Meads will not be permittetb present evidence at trieegarding the medical or
emotional conditions of wife, Emma Meads. previously stated, neither Emma Meads nor
Dr. Padmanabhan were identifipdor to the close of discowe and may not be called as
witnesses.SeeFed. R. Civ. P. 37(c)(1). Furthergtissue of Mrs. Meads’ condition is not
relevant to the discrimination claims againstdeéendant. Because Meads did not even allude
to such harm in his pleadings, he will not permitted to testify garding Mrs. Meads’
conditions.

LFUCG objects to a host of Meads’ proposelileits because they have been modified
with (presumably Meads’) handwritifg.LFUCG properly characterizes these additions as
“modifications to add testimoal evidence.” Each group daxhibits also includes an
introductory page with testimonialvidence in which Meads attetafo interpret the exhibits
for the jury. As discussed during the pretgainference, the handwritten additions to the
exhibits are improperSeeFed. R. Evid. 901.

Should Meads wish to introde@ clean copy of &se particular exhibits during trial,
without the introductory pages, heay seek to introduce themthat time. As the Court has
explained, however, evidence from collaterabgeredings, such ddeads’ unemployment
proceeding are not probative with respectivehi®e defendant’s alleged discrimination and
retaliation. Accordingly, the doments he wishes to introduseich as Exhibits 3C through
3E, unemployment documentsnapleted by Ashley Case, would only be admissible to

impeach Case should she testify inconsistentily the statements shmade in the forms.

6 These are numbered in the retas 2A, 2D, 2E, 3C, 3E, 3F, 4B, 4C, 4D, 5B, 7A, 7B, and
7C.

-10-



The defendant also objects to the introductid the plaintiff's proposed Exhibit 3B,
which is a response prepared by LFUCG&umsel to a request for information by the
Lexington-Fayette Urban County Bhan Rights Commission as part of their investigation into
Meads’ charge of discriminatio Meads has not identified a witness who would be able to
authenticate or provide testimony regarding ttisument. Further, hdocument is related
to Meads’ unemployment claim. As discusgeeviously, it may not be introduced as direct
evidence in this case. Unlike statememisde during Meads’ unemployment hearing, this
document may not be used fionpeachment purposes, as itagesponse to a request for
information completed by counsel. There soaho apparent admissible purpose for Exhibit
3F, the order reversing the unemployment claieferee decision. [Record No. 61-3, p. 15]
As the Court has explained, evidence of the teiéd proceedings would not be helpful to the
jury and would likely confuse the issueSeeFed. Rule Evid. 403.

Based on the foregoing analysis, it is hereby

ORDERED that the defendant’s motian limine [Record No. 70] iSSRANTED, in
part, andDENIED, in part.

This 3F'day of August, 2016.

Signed By:
Danny C. Reeves DCQ
United States District Judge
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