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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION
(at Lexington)

REGINALD BOONE,
Petitioner, Civil Action No. 5: 14-84-DCR
V.

FRANCISCO QUINTANA, Warden, MEMORANDUM OPINION

AND ORDER
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Inmate Reginald Boone is presently confia¢dhe Federal Medical Center in Lexington,
Kentucky. Proceeding without an attorney, Boorefilad a petition for a writ of habeas corpus
pursuant to 28 U.S.C. § 2241, contending thatairids 1993 convictions for “using” a firearm
during the commission of @ug trafficking crime (Count 27) is invalid undéfatson v. United
Sates, 552 U.S. 74 (2007). [Record No. 1] The Qalenied his petitioron initial screening,
holding that Boone could not asse\atson claim in a 8 2241 petition][Record No. 5] The
Sixth Circuit disagreed with thidetermination on appeal, coanding that the Gurt had applied
the wrong legal standard. The matter was remanded to determination whether Boone’s claim is
cognizable in a § 2241 petition und&boten v. Cauley, 677 F.3d 303 (6th €i2012). [Record
No. 14]

l.

From approximately 1986 until 1992, Boonedasix others operafea drug trafficking

ring in Norfolk, Virginia. Each was arrestezharged with numerous drug trafficking and

firearms related offenses. For his part, Boovees charged and convicted of one count of
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conspiring to traffic in cocaine in violation @fL U.S.C. § 846(a)(1); five counts of possession
with intent to distributecocaine in violation of 21 U.S.@.841(a)(1); threeaunts of distributing
crack cocaine in violation of 21 U.S.C. § 8d)((); two counts of uawful possession of a
firearm in violation of 18 U.S.C. 8§ 922(g)(1dnd two counts of usina firearm during the
commission of a drug traffickg crime in violation of 18 U.&.. 8§ 924(c) (Counts 27 and 36).
Brief for Appellant,United States v. Boone, No. 96-4971 (4th Cir1997), 1997 WL 33544158, at
*1-2. Boone was sentenced to life in prisontbe conspiracy countoncurrent 360-month
terms on the drug trafficking counts, and conseeutirms of five and twenty years for the two
8 924(c) convictions. United Sates v. Boone, No. 2: 92-CR-113-2 (E.D. Va. 1992). By any
measure, he is serving a long sentence.

One of Boone’s § 924(c) convictionsqht 27) was based upon his giving Napolean
Yarn a small quantity of crack cocaine as cengation for Yarn’s purchase of a shotgun on his
behalf, bought with funds provided by Boone. Tisishe way the FourtRircuit characterized
the transaction, consistenith the description vided by the government its appellate brief.
Brief for Appellee,United Sates v. Harris, 39 F. 3d 1262 (4th Cir. 1994), No. 93-5161, 1993
WL 13037080, at *36. Citing the same portion of tbeord on appeal, for his part Boone stated
the cocaine he gave Yarn was in direcgmant for the shotgun. Brief for Appellantgnited
Satesv. Harris, 39 F. 3d 1262 (4th Cir. 19940. 93-5161, 1993 WL 13037079, at *37 (stating
that Yarn purchased the shotgumkelf and then "allegedly sottie firearm to appellant Boone
in a barter exchange for cocaine.”). While #teeounts differ in this gard, the parties agreed
that Boone was the purchasdithe gun, not the seller.

On direct appeal, Boone claimed this was “use” under § 924(c). However, the Fourth

Circuit disagreednoting that undeBmith v. United Sates, 508 U.S. 223 (1993), exchanging a
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gun for drugs can qualify as “useUnited Satesv. Harris, 39 F. 3d 1262, 1269 t# Cir. 1994).
In Smith, the Supreme Court held thide defendant had “used”elgun within the meaning of
8 924(c) when he sold it to buy drugS&mith, 508 U.S. at 229 (“By attempting to trade his
MAC-10 for the drugs, he ‘used’ or ‘employeit’as an item of barter to obtain cocaine; he
‘derived service’ from it because it was goihg bring him the very drugs he sought.”).
However, the Fourth Circuit remanded Boone’secdor resentencing to address an error in
aggregating quantities of caine and cocaine basHarris, 39 F. 3d at 1271-72.

Following remand and resentencing, on Boorse'sond appeal he challenged both of his
8 924(c) convictions as inkid under the Supreme Couwstintervening decision iBailey v.
United States, 516 U.S. 137 (1995), which held thtt establishing “se” under 8§ 924(c)
“requires evidence sufficient to show an acteraployment of the firearm by the defendant, a
use that makes the firearm an operative factor in relation to the predicate offeshsat”143.
The government conceded that the secondefwlo § 924(c) charges (Count 36) was based on
circumstances “virtuallyndistinguishable” fromBailey and, as a result, was invalid. But the
Fourth Circuit upheld thealidity of the first conviction (Courf27) for the same reasons stated in
the first appeal, concluding thaBdiley does not undermine thentinuing validity ofSmith.”
SeeBailey, 516 U.S. at 146 (“Under the interpretation eminciate today, a firearm can be used
without being carried, e.g., when an offend®s a gun on display during a transaction,
barters with a firearm without handling it; and a firearm cée carried without being used, e.g.,
when an offender keeps a gun hidden in hishalgt throughout a drugansaction.”) (emphasis
added). The case was again remanded for resentendmted States v. Boone, No. 95-5055,

1996 WL 465842, at *1 (4th Cir. 1996).



The Fourth Circuit affirmed aftd8oone’s third appeal following remandJnited States
v. Boone, No. 96-4971, 1997 WL 693051, at *1 (4th QiR97). On June 7, 1999, the trial court
denied Boone’s motion for relief from his sente under 28 U.S.C. § 2255. [Record No. 1 at p.
4] Boone has twice sought reductions indeatence under 18 U.S.C3882(c)(2), but without
success.United Sates v. Boone, 394 F. App’x 1 (4th Cir. 2010))nited States v. Boone, 474 F.
App’x 98 (4th Cir. 2012).

In his current petition, ne contends that undéfatson his purchase a shotgun with
drugs did not constitute “use” the firearm within the meaningf 8 924(c), and further that he
may pursue &Vatson claim in a 8 2241 petition because ttHatision is retroantely applicable
to cases on collateral review, cititinited Sates v. Thomas, 627 F. 3d 534, 535-36 (4th Cir.
2010). [Record No. 1 at pp. 8-9]

.

Ordinarily, a federal prisoner wishing to challenge the legality of his federal conviction or
sentence must do so by filing a motion for teoenviction relief under 28 U.S.C. § 2255 in the
court in which he was convicted and sentend@dpaldi v. Pontesso, 135 F.3d 1122, 1123 (6th
Cir. 2003). A habeas petition fdepursuant to 28 U.S.C. § 2241 generally may not be used for
this purpose because it does riohction as an additional or alternative remedy to the one
available under § 2255.Hernandez v. Lamanna, 16 F. App’x 317, 320(6th Cir. 2001).
However, the “savings clause” of 28 U.S.€.2255(e) creates aaxtraordinarily narrow
exception to this prohibition if the remedy affetdby § 2255 is “inadequate or ineffective” to
test the legality of the prisoner’s detentiofruss v. Davis, 115 F. App’x 772, 773-74 (6th Cir.
2004). A motion under § 2255 is not “inadequateneffective” simplybecause the prisoner’s

time to file a § 2255 motion has passed; he did not file a § 2255 motion; or he did file such a
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motion and was denied reliefCopeland v. Hemingway, 36 F. App’x 793, 795 (6th Cir. 2002);
Taylor v. Gilkey, 314 F.3d 832, 835 (7th Cir. 2002) (holdithegit § 2241 is available “only when
a structural problem in § 2255 forecloses ewere round of effective collateral review ...").

In addition, the “savingslause” of 8§ 2255(e) appliesnly where the petitioner is
asserting a claim of “actual innocenceWooten v. Cauley, 677 F.3d 303, 307 (6th Cir. 2012)
(citing United States v. Peterman, 249 F.3d 458, 461-62 (6th Cir. 2000harles v. Chandler,
180 F. 3d 753, 757 (6th Cir. 1999 curiam)). In this context, a § 2241 petitioner may
demonstrate that he is actuallynocent of the underlying offise by showing, that after his
conviction became final, the Supreme Court re-preted the substantive terms of the criminal
statute under which he wa@onvicted in a mannerahestablishes #t his conduct did not violate
the statute.Wooten, 677 F.3d at 307-084ayes v. Holland, 473 F. App’x 501, 501-02 (6th Cir.
2012) (“To date, the savings ckaihas only been applied taichs of actual innocence based
upon Supreme Court decisions announcing news rafestatutory construction unavailable for
attack under section 2255.”). Further, the 8opr Court’'s newly-annougad interpretation must
apply retroactively to casem collateral reviewWooten, 677 F.3d at 308.

Here, as an initial mattett, is clear that a motion under § 2255 did not provide Boone
with a viable procedural mechanism to assert\Wason claim. By the timeWatson was
decided in 2007, Boone had already filed anst lois first motion for relief under § 2255.
[Record No. 1 at p. 4] Had he not done so2@®8, he might have beeable to file a timely
initial 8 2255 motion by invoking § 2255(f)(3)Thomas, 627 F. 3d at 536. However, because
Boone had already invoked § 2255 without success, Watson was announced in 2007 his
only remaining option was to seek permissiofrfil® a second or sucssive motion for relief

under 8§ 2255. Title 28 of the United States Code, section 2255(h), would have doomed any such
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effort had Boone undertaken it, as he did rely upon newly-discovered evidence nor did
Watson announce a new rule afonstitutional law, let alone hold that its new rule was
retroactive. 8 2255(h)(1), (2). Under the silagly-unusual circumstances this case, § 2255
proved procedurally insufficient foone to assert a claim und&atson.

But, standing alone, this proceduralfidency is not eough to render 8 2255
“inadequate and ineffective” ithin the meaning of § 2255(e), #sat section only opens the
doors to § 2241 where the substance of the claimaisthe petitioner iSactually innocent” of
the offense.Wooten, 677 F.3d at 307. Boone contends thatclaim is one of actual innocence
because the conduct which supported his § 924ayiction — buying a shotgun with drugs or
cash — is indistinguishable from tHatund to not qualify as “use” iWatson. And, as inBailey,
Boone claims that this narrowirgnstruction of the statute leavasn convicted for “an act that
the law does not make criminalBousley v. United Sates, 523 U.S. 614, 620 (1998) (quoting
Davisv. United States, 417 U.S. 333, 346 (1974)).

To determine whether Boone makes a vialtéeém of actual innocence, the Court must
address two issues: (1) whetNgatson is retroactively applicable to cases on collateral review;
and (2) whether, on the merits, indeered Boone’s conduct non-criminalVooten, 677 F.3d at
308 (“The two major issues presented here are thus whether the 8algasis retroactive and
whether it applies to thmerits of tle petition.”).

Regarding the first question, at the timiBoone’s convictionn 1993, the Supreme
Court had held that “a criminal who trades hisdirm for drugs ‘uses’ the firearm during and in
relation to a drug trafficking offenseithin the meaning of § 924(c)(1).9mith, 508 U.S. at 241.
In Boone’s direct appeals, thedrth Circuit assumed that therwerse was also true: that is,

that a criminal who sells drugs to buy a fimafuses” the firearm within the meaning of §
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924(c). But ten years after Bodmeonvictions became final, the Supreme Court held otherwise
in Watson v. United Sates, 552 U.S. 74, 83 (2007) (“a persdnes not ‘use’ a firearm under §
924(c)(1)(A) when he receives it in trade for drugs.”).

Well-established principles of treactivity govern the impact ofMatson's new
interpretation to habeas peiners. When the Supreme Cbigsues a decision announcing a
new procedural rule, because such a rule “regulatefslly the manner of determining the
defendant’s culpability,” that rulevill apply retroactively to caseon collateral review only if it
falls within the “small set of warshed rules of criminal prodere implicating the fundamental
fairness and accuracy of the criminal proceedinghriro v. Summerlin, 542 U.S. 348, 352-53
(2004) (internal quotatiomarks omitted) (citingaffle v. Parks, 494 U.S. 484, 495 (1990)). But
substantive rules, which “alter[] the range of conduor the class of persons that the law
punishes” will generally “apply retroactively becatisey necessarily carry a significant risk that
a defendant stands convicted of an act that the law does not make criminal or faces a punishment
that the law cannot impose upon hind’at 352 (citingBousley, 523 U.S. at 620). Substantive
rules “include[] decisions that namwcthe scope of a criminal statute by interpreting its terms, as
well as constitutional determinations that place particular conduct or persons covered by the
statute beyond the State’s power to punishtiriro, 542 U.S. at 351-52 (citations omitted).

BecauseéWatson is a decision that narrowed the scagde8 924(c) by interpreting its
terms to exclude the defendant’s mere purcledsegun from the statute’s prohibition on “use”
of a firearm, straightforward application of tBehriro analysis establishes that it is a substantive
rule which applies retroactively ttases on collateral review. Acco@bmbs v. Hogsten, No.
6:09-213-DCR, 2009 WL 3232992, at *2 (E.Ry. Oct. 2, 2009) (noting that/atson “changed

the law with respect to the scopkthe conduct proscribed by tetatute.”). The Fourth Circuit
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so held inThomas: “... Watson [] effectively decriminalized, fopurposes of the ‘use’ prong of
8 924(c), a class of conduct. A defendant may natdmeicted of using éirearm in furtherance
of a drug trafficking offense und&r924(c) if he merely receivélle gun in exchange for drugs.
And because this conduct is beyond the safp® 924(c)(1)(A), a defendant convicted under
such facts would ‘stand[ ] convicted of an act that the law does not make crimirnainias,
627 F. 3d at 538 (internal quotation madnd citations omitted). See aldmiga-Hernandez v.
Childress, 5548 F. App’x 147 (5th Cir. 2013) (assumiWgatson’s retroactivity but denying 8
2241 petition because defendant had also “carried” the fireAlew}pn v. Berkebile, No. 5: 10-
CV-26, 2012 WL 6915246, at *3 (S.D. W.Va. Nov. 6, 2012) (conclulliatgson was retroactive
but denying 2241 relief because petitioneswanvicted of “possessing” a firear).

The Sixth Circuit has not squarely addressed this issue. But b&Waiser, like Bailey,
narrowed the scope obrduct covered as “use” of a fireato support a 8 924(c) conviction,
there is strong reason ¢onclude that it would fin&Vatson retroactive. Se€harles, 180 F. 3d
at 757 (‘Bousley makes it clear that th&iley] claims made by the petitioners in thavenport,
Triestman, andDorsainvil cases were really just claims ‘attual innocence,” and the practical
effect of the holdings in those cases wagéomit a petitioner to make a claim of “actual

innocence” that was otherwise barred by AEDPA.”). The Couretber concludes that/atson

! One case holds to the contrary. Bauer v. Weber, No. 12-5009-WES, 2013 WL 2389852, at
*5 (D.S.D. May 30, 2013), the court reasoned & 2241 petitioner “could not assert actual
innocence undelatson” because the Supreme Court “dmbt explicitly establish that its
holding could be retroactively applied to casescollateral review” as required by § 2255(h)(2)
to file a second or successive 8§ 2255 motion. ThetQoust respectfully digaee with its sister
court’'s conclusion, as the avdilaty of relief under § 2255(h)(2is an analytically-distinct
inquiry from whetheMatson is retroactive for purposes of2241. The Sixth Circuit's order of
remand in this case strongly suggests thatishts view as well. [Record No. 14 at p. 2]
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announced a substantive ruléroactively applicable toases on collateral reviewschriro, 542
U.S. at 352.

The second question is wheth@atson rendered Boone’s conduct non-criminal.
Wooten, 677 F.3d at 308. The appellate briefs filed in each of Boone’s three direct appeals
indicate that he was convicted solelyder § 924(c)’s “use” prong. If s@/atson would appear
to provide a clear basifor the Court to invalidate his $4(c) conviction under Count 27.
However, the limited record before the Courhda sufficiently clear on this point because the
undersigned is unable to revieglectronic copies of the indmoent, jury instructions, or
presentence report to confirm that tisi€orrect. [Record No. 5 at p. 1 n.2]

As a result, the government will be affert the opportunity taclarify this factual
guestion, as well as assert any alternativeuigds which may be available to support the
conviction. Cf.Zuniga-Hernandez, 548 F. App’x at 150-51 (5th €i2013) (affirming dismissal
of § 2241 petition asserting/atson claim where petitioner pleduilty to indictment charging
him with both usingand carrying a firearm because “[w]here a conviction fails under the ‘use’
prong of § 924(c)(1) ..., it nyastand if the ‘carry’ pong is satisfied.”) (citingJnited Sates v.
Schmalzried, 152 F.3d 354, 356 n.4 (5th Cir. 1998)inkelman v. Longley, No. 11-159E, 2011
WL 7025927, at *6-8 (W.D. Ra. Nov. 9, 2011) (concluding/atson was inapposite because
“trading drugs in order to obtain guns” will necessarilplaie § 924(c)’'s mhibition against
possessing guns in furtherance of a drug trafficking crime) (ditmted Sates v. Gardner, 602
F.3d 97, 101-02 (2d Cir. 2010)).

1.
Based on the foregoing analyaisd discussion, it is hereby

ORDERED as follows:



1. The Clerk of the Court shall send a copy of the petition and this Order by certified
mail to respondent Warden Francisco Quintana Atiorney General for the United States, and
the United States Attorney fordtEastern District of Kentucky.

2. Respondent shall file a response to the petition within sixty (60) days. The
response shall be in the form of a memorandum addressing the factual allegations and legal
claims contained in the pebt; a formal motion to dismiss or for summary judgment is not
necessary or appropriate for these proceadinglfhe respondent alh also include any
documentary evidence relevant to either thatipeer's claims or the respondent’s response
thereto as attachments.

3. Boone must keep the Clerk of the Canformed of his current mailing address.
Failure to notify the Clerk of any address chge may result in a dismissal of this case

4. Boone must send a copy of every doenmhe files with the Court to the
respondent or its attorme The original document petitionelels with the Court must include his
statement certifying that he has done so andiaibe the document was mailed to the respondent.
Any document filed without theequired certification will bedisregarded by the Court and
stricken from the record.

5. Boone must communicate with the Caaotely through notices or motions filed
with the Court. The Court will disregard correspondence sent directly to the judge’s chambers.

This 21% day of March, 2016.

Signed By:
Danny C. Reeves DCR
United States District Judge
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