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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION
(at Lexington)

TONY TAYLOR,
Plaintiff, Civil Action No. 5: 14-273-DCR
V.

MEMORANDUM OPINION
AND ORDER

LAURA CARR, et. al.,

N N N N N N N N N

Defendants.

*kk  kkk  kkk  kkk

Plaintiff Tony Taylor is currently incarcated at the Federal Medical Center in
Lexington, Kentucky (“FMC-Lexington”). Proceeuj without an attorney, Taylor has filed
a Complaint alleging claims und&ivens v. Six Unknown Federal Narcotics Aged3
U.S. 388 (1971). [Record No. 1]

The Court conducts a prelingry review of Taylor's Cmplaint. 28 U.S.C. 88
1915(e)(2), 1915A. Any alm that is frivolous or malious, fails to state a claim upon
which relief may be granted, seeks monetary relief froendefendant who is immune from
such relief must be dismisseddcGore v. Wrigglesworth114 F.3d 601, 6608 (6th Cir.
1997). The Court evaluates Taylor's Complaintler a more lenient stdard because he is
not represented by an attorndyrickson v. Parduss51 U.S. 89, 94 (2007Burton v. Jones
321 F.3d 569, 573 (6th Cir. 2003). The Court @scepts his factual aiations as true and
construes his legal claims in his favdBell Atlantic Corp. v. TwombJ\650 U.S. 544, 555

56 (2007). For the reasons outlined kelthe Court will deny the relief sought.

Dockets.Justia.com


http://dockets.justia.com/docket/kentucky/kyedce/5:2014cv00273/75969/
http://docs.justia.com/cases/federal/district-courts/kentucky/kyedce/5:2014cv00273/75969/4/
http://dockets.justia.com/

l.

On May 2, 2012, while incarcerated at thel&mal Correctional Institution in Beckley,
West Virginia, ophthalmologist Dr. Muge RukeKesen of West Virginia University
Healthcare performesurgery on Taylor to repaa detached retina inis right eye. [Record
No. 1-2] A follow-up examin@gon on July 12, 2012, indicatedaihTaylor still suffered from
recurrent retinal detaament with proliferative vitreoratiopathy. That day, after certified
ophthalmic medical technologist Elizabeth nGe discussed the sks, benefits, and
alternatives of vitrectomy surgery, Taylordinated that he wanted to proceed with the
surgical procedure. [Record No. 1-3]

On August 7, 2012, the Bureau of Prisoi8OP”) Utilization Review Committee
approved the request for surgery. [Recdld. 1-6] Taylor wa transferred to FMC-
Lexington on August 21, 2012, soaththe surgery could be penfoed at the University of
Kentucky Medical Center (“UKMC”). [Recor#los. 1-8, 1-9] However, on October 2,
2012, an ophthalmologist at UKMC examined Taylor and concluded that further surgery
would be futile. Instead, palliative care with two prescriptions for eye drops to be
administered was ordered, with a follow-up ekzation scheduled for six months later.
[Record No. 1-10]

On or before January 23, 2013, TaylGled a Standard Form 95 seeking
administrative settlement dfis claim that the BOP had wasonably delayed carrying-out
the recommended surgery under the Federgl Tlaims Act, 28 U.S.C. 88 1346(b), 26&tl
seq. (“FTCA”"). [Record No. 1-1, p. 2] The B®rejected his requesdr settlement on
March 14, 2013, noting that UKMC’s ophthalmolsighad determined that performing the

planned vitrectomy surgery woultbt be beneficial. Taylor was further advised that if he
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wished to file suit regarding the matter,\mas required to do soitlin six months. Id., pp.
3-4]. Taylor did not file suit arismpout of the administrative denial.

On March 19, 2013, Taylor began informal and formal grievareggrding the delay
in receiving the surgery. His grievances were denied by the warden and the Mid-Atlantic
Regional Office because theplthalmologist at UKMC determined that further surgery
would be futile. Taylor appealgtat decision. As of Nowveber 8, 2013, the BOP’s Central
Office had failed to issue a timely responsd@#ylor’s appeal, and acknowledged his right to
consider that failure a dal. [Record No. 1-12]

On January 8, 2014, Taylor submitted a selcBorm 95 administrative claim form.
He asserted the same medictim under the FTCA that he had previously asserted on
January 23, 2013, which the BOP had dermadMarch 14, 2013. The BOP rejected his
second claim as a duplicate of the fimt, January 10, 2014. [Record No. 1-1, pp.-8]5
Thereafter, on July 10, 2014, Taylor filed thigiac alleging that “the defendants” violated
his rights under the Eighth Amendment because tligylayed deliberate indifference to his
serious medical needs “when they failed to getghaintiff to a[n] eye specialist for surgery
instead of the delay . . . .” [Record No.fd, 3] Taylor identifies six individuals as
defendants: L. Thompson, M.D.; Angelar@enter, R.N.; Laura Carr, M.D.; Richard
Ramirez, M.D.; R. Rozenfort, M.D.; and Cloail Director Dominic Mclain, M.D. However,
Taylor makes no specifigllegations against any of thefeledants individually, stating only
that the “delay of treatment from July, 2012Qat[ober], 2012 was a violation of plaintiff's

[E]ighth [A]mendment [rights] knowing th was an emergey surgery.” [d., p. 4]



.

Taylor’s Eighth Amendment aim will be dismissed for faihe to state alaim and as
barred by the statute of limitations. The Cousbdiinds that if Taylor intended to assert a
claim under the FTCA, it will beismissed for the same reasons.

Taylor claims that “the defendants” wee deliberately indifferent to his serious
medical needs in violation of the Eighth Amereith [Record No. 1, @3] However, his
factual allegations are devoid of any referencthéosix individuals identified as defendants.
To recover against a ganular defendant in Bivensaction, the plaintiffmust allege that the
defendant[] [was] personally involved inetlalleged deprivatioof federal rights.” Nwaebo
v. Hawk-Sawyer83 F. App’x 85, 86 (6th Cir. 2003) (citingizzo v. Goode423 U.S. 362,
373-77 (1976)). The requirement personal involvement does noean that the defendant
actually committed the conduct complained of, but it does require a supervisory official to
have “at least implicitly authorizedapproved, or knowingly acquiesced in the
unconstitutional conductHays v. Jefferson Cnty., Ky668 F.2d 869, 874 (6th Cir. 1982).
The mere fact of supervisory @ty is insufficient becauseespondeat superiois not an
available theory of liability. Polk Cnty. v. Dodsqgmd54 U.S. 312, 3226 (1981). Taylor
makes no allegation that any of the defendasi®e personally involved in deciding whether
to perform surgery on his right eye. Also, no such role or decision-making authority is
suggested by any of the docurteehe has submitted as exhibits his Complaint. Thus,
Taylor has failed to state an Eighth Amendment clafkahcroft v. Iqbgl556 U.S. 662, 677
(2009).

Additionally, any properly-asserted afaiunder the Eighth Amendment would be

barred by the applicable statute of limitatioriseither 42 U.S.C. § 1983 nor the judicially-
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crafted remedy unddivensinclude a statutorynitations. As a resulfederal courts apply
the most analogous statute of limitations frora ftate where the events giving rise to the
cause of action occurredWilson v. Garcia471 U.S. 261, 2681 (1985). The events at
issue occurred in Kentucky. Therefore, kiecky's one-year statute of limitations for
asserting personal injuries applieKy. Rev. Stat. § 413.140(1)(&Jitchell v. Chapman343
F.3d 811, 825 (6th Cir. 2003).

In a Bivensaction, federal law supplies its own rule of claim accru@bllyer v.
Darling, 98 F.3d 211, 220 (6th Cir. 1996 A claim accrues and the statute of limitations
begins to run when a pldifi knows, or has reason tknow through the exercise of
reasonable diligence, of the injupyoviding the basis for the clainkKelly v. Burks 415 F.3d
558, 561 (6th Cir. 2005). On October 2, 2012, the ophthalmic specialist at UKMC
determined that surgery woulte futile and Taylor was aded of that decision. Thus,
Taylor’'s claim accrued on thatta [Record No. 1-10] As esult, he had until October 2,
2013, to institute a civil action based on that denial.

However, federal law requires prisonergihaust their administrative remedies prior
to filing suit. 28 U.S.C. 8 1997e(a). Durincathitime, the statute of limitations is tolled,
provided the aggrieved party adtsa timely and diligent mannerBrown v. Morgan 209
F.3d 595, 596 (6th Cir. 2000)Cuco v. Fed. Med. Ctr.—Lexingtoho. 05-CV-232-KSF,
2006 WL 1635668, at *226 (E.D. Ky. 2006) (citingMiller v. Collins 305 F.3d 491, 495
96 (6th Cir. 2002))aff'd, 257 F. App’x 897 (B Cir. 2007). Unde28 C.F.R. § 542.14(a),
inmates have 20 days to file a written Adretrative Remedy Request. Here, Taylor did not
file an inmate grievance regarding the deamm to not perform surgery until March 19, 2013,

or nearly five months after ¢h20-day deadlineBecause Taylor did ndimely or diligently
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pursue his administrative redlies, no equitable tolling is wanted, and the statute of
limitations expired on October 2, 2013f. Cucqg 2006 WL 1635668, at *26. Thus, the
Complaint filed July 102014, is time-barred.

Further, even if Taylor’s failure to pursinis administrative rendees is disregarded,
his deliberate indifference clains still time-barred. Under this scenariog titatute of
limitations began to run on his constitutionaiol on October 2, 201%hen he was advised
that the retinal surgery woultbt be performed. It continddo run for 167 days until March
19, 2013, when Taylor filed his inmate grievanathwhe warden. The atute of limitations
was tolled while he compledethe exhaustion process. This occurred at the latest on
November 8, 2013, when the BOBnceded that it had not issued a timely response to his
Central Office appeal under 28 C.F.R. 8 542.[Record No. 1-12] The limitations period
again began to run on Nawber 9, 2013, at which point Taylor had 198 days remaining
(until May 26, 2014) to file suit. Because Taylor did not file suit until July 10, 2014, his
Bivensclaim is time-barredDellis v. Corr. Corp. of Am257 F.3d 508, 511 (6th Cir. 2001).

The Court also concludes that Taylor's detdte indifference clains without merit.
A deliberate indifferece claim must be prézhted upon active malfeasance, not passive
negligence. Prison officials act with “degitate indifference” only when they actually know
of a substantial risk to an inteés health and fail or refuse tespond reasonably to that risk.
It is enough for a prisoner to demonstrate firé&gon officials denied reasonable requests for
treatment, notwithstanding the obvious needrfdical attention and the resulting undue
suffering by the prisonerWestlake v. Luca§37 F.2d 857, 860 (6th Ci1976). However,
if medical care is provided, ¢he is no deliberate indifferea so long as such care meets

“minimal standards of adequacyHolmes v. Sheahaf30 F.2d 1196, 119@th Cir. 1991)
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(quotingBenson v. Cady/61 F.2d 335, 339 (7th Cir. 1985)). An inmate does not have the
right to choose his medical treatment, and theenfigct that he disagrees with the treatment
provided does not establish tHas medical care was inadedgiar that those treating him
acted with deliberate infference to his healthDurham v. Nu'Man97 F.3d 862, 86&9
(6th Cir. 1996). Here, Taylor received plm medical care for ki detached retina and
expresses disagreement only witle ophthalmologist's medicaletermination that further
surgery would be futile. Therefore, he failsstate a viable claim of deliberate indifference
under the Eighth AmendmenBrooks v. Celest&9 F.3d 125, 1289 (6th Cir. 1994).

The body of Taylor's Complaint contaim® allegation that angf the defendants
failed to meet the applicable standard of ¢arkis medical treatment, nor any reference to a
claim against the United States under the FTCA. Taylor's Complaint repeatedly refers only
to the Eighth Amendment and alleges delibenadéference to his medal needs. [Record
No. 1, pp. 1, 34] However, he attached to his Cdaipt a claim form ad the BOP’s letters
denying his request for administrative settlementisfFTCA claim. [Record No. 1-1] If
Taylor intended these actions &ssert a claim under the EA, his effort fails for two
reasons.

First, the Court's obligation to liberallgonstrue a complaint filed by a party
proceeding without counsel does not extend s@a$ato manufacture aatin on behalf of a
plaintiff who has made no effort to articulatecbua claim. “[W]hile the allegations of the
complaint are construed favoralitythe plaintiff, the court will not read causes of action into
the complaint which are not alleged.Superior Kitchen Designs, Inc. v. Valspar Indus.
(U.S.A)), Inc. 263 F. Supp. 2d 140, 148 (D. Mass. 200Bhe Supreme Court requires that a

complaint to set forth claims in a cleandaconcise manner, comiang sufficient factual
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matter accepted as true to “state a claim to relief that is plausible on its fgbal’ 556
U.S. at 678;Hill v. Lappin, 630 F.3d 468, 470 (6th Cir. 2010). None of the language
contained in Taylor's Complaint states (or even suggests) a FTCA claim, and the Court will
not infer one on his behalf uedsuch circumstances.

Second, even if Taylor exgssly stated a FTCA claim mis Complaint, it too would
be time-barred. Before filing suit under tRECA, a plaintiff must seek administrative
settlement of his or her claitoy filing a Form 95 with the gpopriate agency within two
years of the events. 28 U.S&2675(a); 28 U.S.C. § 2401(iBlakely v. United State276
F.3d 853, 865 (6th Cir. 2002). Ifdhagency declines to settleethlaim, the plaintiff must
file suit within six months after receiving anéil denial of the claim. 28 U.S.C. § 2401(b);
Humphrey v. U.S. Attorney General’s Offie@9 F. App’x 328, 33433 (6th Cir. 2008).

Here, by January 23, 2013,ylar sought administrative gkeement of his claim that
the BOP had not performed thecommended surgery. The BOP rejected his request for
settlement on March 14, 2013. [Record No. 1-1, pd] 3However, Taylor did not file his
Complaint until July 10, 2014, well past the snonth limitations period under 8§ 2401(b).
Because Taylor did not timely file his FTCA claim, he failed to satisfy the statutory
prerequisite for application of the FTCA and his claim falls outside the United States’ waiver
of sovereign immunity.Humphrey 279 F. App’x at 33133 (“The requirement that a claim
pursuant to the FTCA be comnoad within six months of aadministrative denial is a
jurisdictional prerequisite to suit and a failurecamply warrants dismssl on the merits.”).
Thus, subject matter jurisdiction mscking. Accordingly, it is hereby

ORDERED as follows:



3.

4.

The claims contained in Taylor's Complaint [Record No. 1]&i®MV | SSED,
with prejudice.

This is a final and appealable or@erd there is no just cause for delay.

A corresponding Judgmentll be entered this date.

This matter iPISMISSED andSTRICKEN from the Court's docket.

This 2" day of December, 2014.

Signed By:
- Danny C. Reeves ‘DCQ
United States District Judge




