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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION
(at Lexington)

MARICHAL HAIRSTON,

Plaintiff, Civil Action No. 5: 15-81-DCR

V.

FRANCISCO QUINTANA, et al., MEMORANDUM OPINION
AND ORDER

Defendants.
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Inmate Marichal Hairston is presently confined at the Federal Medical Center in
Lexington, Kentucky (“FMC-Lexington”). On March 31, 2015, he filed @ro se Complaint
pursuant to the doctrine announceBimens v. Six Unknown Federal Narcotics Agea@3 U.S.
388 (1971). [Record No. 1] Hairston contends that, after officials for the Bureau of Prisons
(“BOP”) initially approved an outside physiaa request that he receive hip replacement
surgery, the approval was revoked because t'ema@bidly obese with a Body Mass Index of
60. The BOP indicated that Hairston would néztbse at least 230 pounds to reduce his BMI
to 30 before the surgery could be performéd. at pp. 4-7. Hairston caoeds that losing this
weight before the surgery is unreasonable becawssaibiinjury made walking or movement
impractical. Hairston has named three defendarttssraction: Francisco Quintana, Warden of
FMC-Lexington; J.C. Holland, Warden of U.S-PMcCreary; and C. Ei@nlaub, the Director
of the Mid-Atlantic Regional Officeld. at pp. 1-2.

On October 30, 2015, the defendants movedismiss the Complaint or, alternatively,

for summary judgment. [Record No. 16] Theu@ extended Hairston@eadline to respond to
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December 18, 2015. Further, the Court expresslijaread Hairston that his Complaint could be
dismissed for failure to prosecutehe did not file a timely rggonse. [Record No. 17] Several
months have passed without any responseoonmunication from Hairston. This matter,
therefore, is ripe for decisidn.

The defendants have attached and relied upon documents and dedarstiinsic to the
pleadings in support of their motion to dismisas a result, the Court will treat the motion as
one summary judgment. Fed. R. Civ. P. 12Wlysocki v. Int'l Bus. Mach. Corp607 F. 3d
1102, 1104 (6th Cir. 2010). A party moving fomsmary judgment musgstablish that, even
viewing the record in the light most favorabletlte nonmovant, there is no genuine dispute as to

any material fact and thde is entitled to a judgmeé as a matter of lawlLoyd v. St. Joseph

! Independent from the Court’s resolution tbeé motion for summary judgment, Hairston’s

failure to respond would also result in dismissfhis complaint for failure to prosecute. To
determine whether dismissal is appropriate urfeederal Rule of Civil Procedure 41(b), the
Court considers: “1) whether the plaintiff's efaiwas vexatious or fitious; 2) whether the
length of the delay indicates a desire not tospcute; and 3) whether and to what extent the
party, rather than counsel, was responsible for the delbgvejoy 19 F. 3d 1433, 1994 WL
91814, at *2 (6th Cir. March 21, 1994) (citiBgshop v. Cross790 F.2d 38, 39 (6th Cir. 1986)).
The Court is unable to concludeatiHairston’s claim is “vexatiougdr “fictitious,” but it is both
plainly barred and fails to stateviable claim against the nameddfendants. Hairston’s failure
to respond to the motion for nearly five monéiso strongly suggests that he has abandoned his
claims. And because Hairston is proceedirgsehis failure to respond is clearly attributable to
him rather than to counsel.

Consideration of the abovadtors supports dismissal of the case for failure to prosecute,
particularly because the Court egpsly advised Hairston that ipwid dismiss the case if he did
not file a response. [Record No. 17] Becagistng a prior warning opossible dismissal “is
pivotal to the determination of willfulness,bvejoy 1994 WL 91814, at *2, Hairston’s silence
is a powerful indication that he intémally chose to abandon his claims. Séarris v.
Callwood 844 F.2d 1254, 1256 (6th Cir. 1988). Nor is Hairston’'s inaction likely the
consequence of mistake or neglect. The BQ@RI:e Inmate Locator database indicates that
Hairston has remained incarcerated at FMC-Lexingince this action was filed and the Court’s
Order directing a response was not returnednaeliverable by the Postal Service. Hairston’s
case is therefore also subject to dismissafddure to prosecute. Fed. R. Civ. P. 41@®jywles
v. City of Clevelandl129 F. App’x 239, 242 (6th Cir. 2005).
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Mercy Oakland 766 F. 3d 580, 588 (6th Cir. 2014). BesawHairston did not respond to the
motion, “[t]he court is requiredat a minimum, to examine the movant's motion for summary
judgment to ensure that he has dischargedhinaten [to demonstratedlabsence of a genuine
issue of fact].” Carver, 946 F.2d at 455 (“the movant musivays bear thisnitial burden
regardless if an adverse party fails to respond.”). However, because a non-moving party who
fails to respond cannot identify genuine issues of material fawingng for trial, the court may
accept (although not uncritically) the defentf factual assertions as trueGuarino v.
Brookfield Tp. Trustee®80 F.2d 399, 404-07 (6th Cir. 1992).

The defendants’ motion f@ummary judgment is lengtland supported by nearly 400
pages of medical records and irtengrievance documents. Thesaterials establish that they
are entitled to summary judgment. First, ldeon failed to properly d»aust his administrative
remedies as required by 42 U.S.C. § 1997e(a) whdailed to cure the defect which led to the
Central Office’s rejection of hiBebruary 20, 2014, appeal. [Recdd. 16-1 at pp. 2-5; 14-20]
Because “[p]roper exhaustion demands complianitte an agency’s deadlines and other critical
procedural rules . . . Woodford v. Ngp548 U.S. 81, 90 (2006), courts have consistently held
that a prisoner’s failure or refusal to corresadily curable defects during the grievance process
constitutes an abandonment of the grievance processsramnitpletion. CfLee v. Benuelgs
595 F. App’x 743, 746-47 (10th Cir. 2014) (holdiBgrensclaims unexhausted where prisoner
disregarded Central Office’direction to re-file gevance with institution);Boyd v. United
States 396 F. App’x 793, 796 (3d Cir. 2010hhornton v. Daniels554 F. App’x 762, 766-67
(10th Cir. 2014)Cantrall v. Chesterd54 F. App’x 679, 680-81 (10th Cir. 2012). This Court has
adhered to this ruleArzate-Miranda v. FarleyNo. 7: 11-CV-116-KKC, 2015 WL 520557, at

*5 (E.D. Ky. Feb. 9, 2015) (“A refion of an administrative remedy is not the same as the BOP
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having ruled on the merits of an administratreenedy. A prisoner’s failureither to complete
the exhaustion of administrative remedies antaure the deficiencies with his administrative
remedies constitutes a failure to exhaustOfjom v. HeltonNo. 0: 12-80-HRW, 2013 WL
4012889, 8 (E.D. Ky. Aug. 6, 2013); see azampbell v. PattonNo. 0: 07-71-HRW, 2008 WL
559681, at *2 (E.D. Ky. Feb. 27, 2008).

Second, Hairston’s claim is time-barred evethd running of the lintations period were
equitably tolled while he exhausted his admmaiste remedies. [Record No. 16-1 at pp. 21-23]
Hairston’s claim accrued on June 3, 2013, whemvas advised that the prior approval for the
hip replacement surgery was revokeHBstate of Abdullah ex rel. Carswell v. ArerG01 F.
App’x 389, 393-94 (6th Cir. 2015) (“Once the piaff knows he has been hurt and who has
inflicted the injury, the claim accrues(internal quotation marks omitted) (cititgnited States
v. Kubrick 444 U.S. 111, 122 (1979)). Because the dperavents in the complaint took place
in Kentucky, Hairston was required to file sagiserting his constitutional claim within one year.
Ky. Rev. Stat. § 413.140(1)(atornback v. Lexington-&yette Urban Co. Gov;t543 F. App’x
499, 501 (6th Cir. 2013Mitchell v. Chapman343 F.3d 811, 825 (6th Cir. 2003).

While 28 C.F.R. 8 542.14(a) required Hairstionfile his grievance with the warden
within twenty days after he ceived notice that the procedweuld not be approved on June 3,
2013, he did not do so until six months later (December 2, 2013). Further, he never responded to
the Central Office’s March 28, 201¥kjection of his final appeal[Record No. 16-1 at p. 17]
Hairston’s efforts to exhaust his administrative remedies were dilatory and incomplete; therefore,
equitable tolling would not be warranted. Cheatom v. Quicken Loans87 F. App’'x 276, 281
(6th Cir. 2014); see algouco v. Federal Medical Center-Lexingtdwo. 05-CV-232-KSF, 2006

WL 1635668, at *26 (E.D. Ky. June 9, 2008Jf'd, 257 F. App’x 897 (6th Cir. 2007) (citing
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Miller v. Collins, 305 F.3d 491, 495-96 (6th Cir. 2002))in v. Dept. of Veterans Affairgl98
U.S. 89, 96 (1990) (“[w]e have allowed equitabdding in situationswhere the claimant has
actively pursued his judicial remies by filing a defective pleadirduring the statutory period ...
[but we] have generally been much less forgvin receiving late filings where the claimant
failed to exercise due diligencepneserving his legal rights.”)).

Even if Hairston were givetine benefit of equitae tolling for the 116 days during which
he was exhausting his administrative reme{ilEcember 2, 2013, to March 28, 2014), his claim
would still be time barred. The statute of iiaions began to run from the date his claim
accrued (June 3, 2013) until he commenced the inmate grievance process (December 2, 2013), a
period of 182 days. It beganrion again when the Central Officejected his appeal (March 28,
2014) and, therefore, expired 18ays later (September 27, 2014MHairston’s Complaint is
deemed filed on the date he signed it (MarchZ®45) six months after ¢hstatute of limitations
had runBrand v. Motley526 F.3d 921, 925 (6th CR008). Thus, Hairston'Bivensclaims are
time-barred, and must be dismissddellis v. Corr. Corp. of Am.257 F.3d 508, 511 (6th Cir.
2001).

Finally, Hairston named as defendants twardens and one regional administrator.
None of these defendants are medical pradesds who were directly involved in making
medical decisions regarding plaintiff's ear [Record No. 16-1 at pp. 24-25] Skstate of
Young v. Martin 70 F. App’x 256, 260-61 (6th Cir. 2003)lgmtiff failed to establish warden’s
personal involvement in inmate’s medical ca@)pck v. Wright 315 F.3d 158 (2d Cir. 2003)
(absent evidence that warden was medicalyneéd or independentlynderstood allegedly
adverse consequences of regional medical dirsctlecision not to refer prisoner for outside

treatment, warden was not liable for deliberatdifference to prisoner'snedical needs merely
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for adopting medical director’s decisio®pruill v. Gillis, 372 F.3d 218, 236 (3rd Cir. 2004) (“If
a prisoner is under the care of medical expertgsnon-medical prison offial will generally be
justified in believing that the prisoner is in capable hand€&)geman v. LappinNo. 6: 10-CV-
186-GFVT, 2011 WL 4591092, at *6-7 (E.D. Ky. 20Xtdllecting cases). And merely denying
an inmate’s grievance is nobasis to impose liability with respect to the conduct underlying the
grievance. Sedlder v. Corr. Med. Servs73 F. App’x 839, 841 (6th Cir. 2003) (“The mere
denial of a prisoner’s grievance statesclaim of constitutional dimension.Hartin v. Harvey
14 F. App’x 307, 309-10 (6th Cir. 2001) (“The denddlthe grievance is not the same as the
denial of a request to receiveedical care.”). For theseasons, the defendants’ motion for
summary judgment is appropriate and wal granted. Accordingly, it is hereby

ORDERED as follows:

1. The defendant’s motion for summary judgment [Record No. IBRBNTED.

2. Plaintiff Marichal Hairstors Complaint [Record No. 1] iBISMISSED WITH
PREJUDICE.

3. The Court will enter an appriate judgment this date.

4. This matter iSTRICKEN from the active docket.

This28" day of March, 2016.

_, Signed By:
W Danny C. Reeves TCR
" United States District Judge




