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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION

LEXINGTON
RAMON J. MARTIN, )
)
Plaintiff, ) No. 5:15-CV-234-REW
)
V. ) MEMORANDUM OPINION AND
) ORDER
DENNIS JOHNSON, )
)
Defendant. )

*kk kkk kkk kkk

Defendant Dennis Johnson movedr fqualified immunity-based summary
judgment on all claims in Plaintiff Ramon Martin’s CompldiE #11 (Motion). Martin
responded. DE #17 (Response). Johnson re@iEd#18 (Reply). The motion is ripe for
consideration. For the following reasons, the COENIES DE #11. Material questions
of fact remain concerning Officer Johnsenémporally-relevanknowledge of Martin’s
insurance status, precluding, undergtendard, a qualified immunity finding.

I BACKGROUND?

On March 16, 2015, Plaintiff Martin was inlved in a motor veicle accident in
Winchester. Defendant Johnson, a KentuclateSPolice officer, arrived on scene and
asked Martin for proof of current automobitsurance. Martin did not have such proof

on his person at the time. Martin alleges that he contemporaneously gave Johnson the

1 Only Johnson in his indidual capacity remains @efendant in the cas&eeDE #19
(Minute Entry Order), at 2.

2 Under the summary judgment standard, ther€Cassesses the facts in favor of Martin,
the non-movantMatsushita Elec. Co., Ltdh. Zenith Radio Corp106 S. Ct. 1348, 1356
(1986) (“[O]n summary judgment the inferendese drawn from the underlying facts . .
. must be viewed in the light most favol@lo the party opposing the motion.”) (citation
and internal quotation marks omitted).
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name and number of his Nationwidesumance agent—Jeny Dwayne McClendon.
Martin alleges that Johnson called Mc@len on the scene, in Martin’s presence.
McClendon allegedly transferred thellcéo Reggie Rucker, another Nationwide
employee, who verified to Johnson currentrtifteautomobile insunmace. All agree that
Johnson permitted Martin to leave $@ene without citation or arrest.

Following these events, Johnson initiated legal proceedings against Martin by
filing a citation and signing a criminal complaegainst Martin, leadg to Clark District
Court arrest warrant issuas Martin alleges the congint was “dated” March 16, 2015
(the accident date)nd “filed” on March 24, 2018.In support of the complaint, Johnson
swore that Nationwide advisddat Martin did not have surance coverage. DE #1, at {
16; DE #3, at 1 8.

Martin alleges that law enforcememtof Officer Johnson) arrested him on the
complaint warrant on March 20, 2015. McClendallegedly faxed a statement on March
21 or 23, 2015, expressing Martin’s specNlationwide insurance coverage. Following
initial proceedings, the Clark District Coulismissed criminal charges against Martin on
April 4, 2015. Martin filedthis Complaint raising claims under 42 U.S.C. § 1983

August 12, 2015.

3 Frustratingly, none of the state court paperk—including the citation, complaint, or
warrant—is in the record. Both sides se@magree that the complaint involved an
allegation of failure to maintain insuranaggt a failure to providgroof of insurance
(although the defense is not fully consistentwlthat). The Court is all for efficiency,
but the record is so bereft of proof as@viously hamper anyfert at full analysis.

4 Section 1983 provides a federal cause of aaigainst state officialfor the deprivation
of federal constitutional ghts under color of state lawrhe Fifth and Fourteenth
Amendments protect persons from deprmatof liberty “without due process of law.”
The Fourth Amendment generally, as reldvhere, protects against arrest without
probable cause. Martin particularly agsethe following 8 1983claims (using his
phrasing): false arrest, unreasonable seardhsaizure, malicious prosecution, detention



1. STANDARD OF REVIEW

A court “shall grant summary judgment tiite movant shows that there is no
genuine dispute as to any ma&kfact and the movant is entitled to judgment as a matter
of law.” Fed. R. Civ. P. 56(a). A reviewinguart must construe the evidence and draw all
reasonable inferences from the underlyifagts in favor of the nonmoving party.
Matsushita Elec. Indus. Cdl06 S. Ct. at 135&;indsay v. Yate578 F.3d 407, 414 (6th
Cir. 2009). Additionally, the court may not &igh the evidence and determine the truth
of the matter” at the summary judgment staigederson v. Liberty Lobby, Ind06 S. Ct.
2505, 2511 (1986).

The burden of establishing eéhabsence of a genuinespute of material fact
initially rests with the moving partyCelotex Corp. v. Catrettl06 S. Ct. 2548, 2553
(1986) (requiring the moving pa to set forth “the basi®r its motion, and identify[]
those portions of ‘the pleadings, depositions, answers to interrogatories, and admissions
on file, together with the affidavits, if anywhich it believes demonstrate an absence of a
genuine issue of material fact’kindsay 578 F.3d at 414 (“The party moving for
summary judgment bears the iaitburden of showing that ¢ne is no material issue in
dispute.”). If the moving party meets its bungdéhe burden then shifts to the nonmoving
party to produce “specific facts” showing a “genuine issue” for @alotex Corp.106.

S. Ct. at 2253Bass v. Robinsorl67 F.3d 1041, 1044 (6th Cir. 1999). However, “Rule
56(c) mandates the entry of summary judgment against a party who fails to make a

showing sufficient to establish the existenceanfelement essential to that party’s case,

and confinement, malicious abuse of procass, refusing or neglecty to prevent. [The
final claim appears to apply primarily former Defendant Keatky State Police.] The
parties here present rdistinct analysis of Martin’separate claims or their possibly
distinct elements.



and on which that party will bear the burden of proof at tri@efotex Corp.106 S. Ct.
at 2552.

A fact is “material” if the underlying sutamtive law identifies ta fact as critical.
Anderson 106 S. Ct. at 2510. Thus, “[o]nly dispstover facts that might affect the
outcome of the suit under the governing lavl mioperly precludehe entry of summary
judgment. Factual disputes that are ival® or unnecessary will not be counteldl” A
“genuine” issue exists if “there is suffest evidence favoring the nonmoving party for a
jury to return a verdict for that partyid. at 2511;Matsushita Elec. Indus. Cdl06 S. Ct.
at 1356 (“Where the record takas a whole could not lead dicaal trier of fact to find
for the non-moving party, there is no ‘genuissue for trial.””) (citation omitted). Such
evidence must be suitable fadmission into evidence at tridlalt Lick Bancorp v. FDIC
187 F. App'x 428, 444-45 (6th Cir. 2006).

1. ANALYSIS

In the summary judgment motion, Johnsorsole argument (relevant in the
narrowed case scope) is tha is entitled to qualifiedmmunity. DE #11, at 8-13.
Factually, Johnson agrees that he respondddaudin’s accident, that Martin did not
have proof of insurance on hisrpen at the scene, and thatritafreely left the scene.
Johnson agrees that he subsequently scaigthtobtained a criminal complaint against
Martin, that a warrant issuednd that Martin was subseaquly arrested. Johnson agrees
that the charges against Martin were ultimately dismissed.

However, as the parties acknowledge, ¢hisra critical issuef disputed fact—

whether Johnson called Nationwide at thenscof the accident and confirmed current



Martin insurance coveragertugh McClendon and /or Ruckefhe proof, at this stage
of the case, is limited to the veai complaint (sworn to by MartiseeDE #1, at 9), and
the defense’s denials in the Answer and umawaunattributed statements in the motion
for summary judgment. Johnson preser@®vidence in support of his motion.

Johnson argues that at the scene of the accident, he “could have issued the
Plaintiff a citation for violion of Kentucky law requiringhe owner of every motor
vehicle in Kentucky have proof of liability smrance. Or [he] could have arrested the
Plaintiff for the misdemeanor offense of failure to maintain automobile liability
insurance.”ld. at 9. Thus, per Johnson, there are tstatutes potentially at issue:
Kentucky’s general car insurance mairgace requirement (KRS 304.39-090 / KRS
304.99-060), and the statute governing inscegproof presentian (KRS 304.39-117).

First, “[aln owner of amotor vehicle registered in this Commonwealth who
ceases to maintain security as required by the provisions on security may not operate or
permit operation of the vehicle in this @monwealth until security has again been
provided[.]” KRS 304.39-090see alsdKRS 186A.065. This sectiomposes the general
Kentucky requirement that owners of vehictaaintain liability insurance but does not
speak to (or impose) a gof-carrying requirement. KR 304.99-060 imposes certain
penalties for vehicle ownemnd operators without insureg In a failure-to-maintain-
insurance prosecution, “[w]hatehCommonwealth must prove étear: that there is no
insurance in effect at the time of the alleged crimi€lburn v. CommonwealthNo.
2012-SC-000494-MR, 2014 WL 1514622, at *5 (Ky. Apr. 17, 2014).

Second, in Kentucky,

5 The March 21 and / or 23, 2015 fax(es@eDE #1, at 3, 4, may also ultimately be
relevant to case merits. Again, tieagre not in this skeletal record.



If an owner enters into an insur@ancontract on a newly acquired motor

vehicle, or changes insurance carriers on an existing motor vehicle, the

owner shall keep the papmsurance card or a poble electronic device

to download the insurance card in bisher motor vehicle for forty-five

(45) days from the date the coverdgek effect as prima facie evidence

that the required security is currgnin full force and effect, and shall

show the card to a peace officer upon request.
KRS 304.39-117(2) (effective Julys, 2014). Further, “the paper electronic insurance
card . . . shall be evidence to a peaffecer who requests the card[.]’KRS 304.39-
117(3).

Courts have referred to KRS 304.39-117tlas “failure to produce insurance
card” statuteUnited States v. Stapletohos. 12-11-ART-(1), 12-11-ART-(2), 12-11-
ART-(3), 2013 WL 3935104, at 12 n.@E.D. Ky. July 30, 2013);Rader v.
CommonwealthNo. 2012-CA-002053-DG, 2014 WL 5314699, at *1 (Ky. Ct. App. Oct.
17, 2014);Pratt v. CommonwealfiNos. 2003-CA-001916-MR, 2003-CA-001972-MR,
2004 WL 2260467, at *1 (Ky. Ct. App. Oct. 8004). The Kentucky Supreme Court has
stated, applying the pre-July 204ttute: “Owners must alsoaintain proof of insurance
in their vehicles and provide proof of that insurance upon request of a peace officer.”
Kilburn, 2014 WL 1514622, at *5. EnJuly 2014 amendmentgsificantly altered the
statute’s requirements, as compared with the quoted langu&gkunn. See2014 WL
1514622, at *5 n.2. The incident at issue iis ttase happened in March 2015, so the
amended statute applies.

The Court interprets the present vensof KRS 304.39-117(2) to not impose a
general requirement of maintaig physical (or equivalent @ttronic) insurance proof in

a motor vehicle at all times. Rather, sultieec(2) imposes a requirement of producing a

physical insurance card or equivalent &laaic proof only witln a 45-day window of



the owner obtaining insurance on a new vehigt changing insurance carriers on an
existing vehiclé. The parties do not particularlgddress whether Martin had an
obligation, in fact, under K& 304.39-117. Interestingl there is nocriminal penalty
associated with KRS 304.39-117. The Keku&upreme Court has stated that 304.39-
117 “does not prescribe a criminal penalbyt rather describes conduct that motor-
vehicle owners must followKilburn, 2014 WL 1514622, at *5.
Qualified Immunity

“[G]lovernment officials pedrming discretionary functiongenerally are shielded
from liability for civil damages insofar as their conduct does not violate clearly
established statutory or cditstional rights of which aeasonable person would have
known.” Harlow v. Fitzgerald 102 S. Ct. 2727, 2738 (1982ge, e.g.Ortiz ex rel. Ortiz
v. Kazimer __ F.3d ___, No. 15-3453, 2016 WL 4237411 (6th Cir. Feb. 4, 2016)
(affirming denial of qualified immunityto officers based on conflicting testimony);
Robertson v. Lucas7’53 F.3d 606, 610 (6th Cir. 2014) (affirming grant of qualified
immunity to state and federal law enforcement officéBaynes v. Wright449 F.3d 709,
711 (6th Cir. 2006) (reversing the denial gdalified immunity to law enforcement
officers in a § 1983 suit).

“Since the defendant officer[] ha[s] ras the qualified immunity defense,
plaintiff bears the burden of showing that [he is] not entitled to qualified immunity.”

Johnson v. Moseley790 F.3d 649, 653 (6th Cir. 2015). In the summary judgment

® The legislative history coimns this reading. The 2014 bill amending the statute was
titted, “An Act relating to motor vehicle insure@ . . . regarding proof of insurance for
motor vehicles, to require that copy of the insurance cab@& required only within 45
days of transfer of titleor changing insurance cars[.]” The 2014 amendment
specifically added the criticahtroductory “if” clause and 45-day language. Presumably,
the 45-day window aims at theglime in the AVIS systerfor insurance status changes.



context, the Court “view[s] all evidence, and draw[s] all reasonable inferences, in the
light most favorable to #nnonmoving party,” Martinkent v. Oakland Cnty810 F.3d
384, 390 (6th Cir. 2016) (inteal alteration removed).

To evaluate the qualified immunity questj courts engage in a two-part inquiry:
“First, taken in the light most favorable tbe party asserting the injury, do the facts
alleged show that the [official]’'s conduct \vadéd a constitutional right? Second, is the
right clearly established?Silberstein v. City of Daytom40 F.3d 306, 311 (6th Cir.
2006);see also Pearson v. Callahat?9 S. Ct. 808, 818 (2009)dlding that courts may
address the two questions ither order). The righimust be “so clearly established in a
particularized sense that a reasonable offc@erfronted with the same situation would
have known that his conduct violated that rigilichnson 790 F.3d at 653. The Court
must avoid “a high level of geradity” in assessing the clarigf the right or misconduct.
Mullenix v. Luna 136 S. Ct. 305, 308 (2019€r curian) (“The dispositive question is
whether the violative nature phrticular conduct is clearly established. . . . This inquiry
must be undertaken in liglaf the specific context of thease, not as a broad general
proposition.” (internal quotation marks omitted) (citiBgosseau v. Haugeri25 S. Ct.
596 (2004))).

The answer to the first quem is yes. The facts alledeviewed in the light most
favorable to Martin, would shoa constitutional right vialtion. Martin alleges—and the
Court accepts it as true at this pointtle case—that Johnson leal the agency at the
scene of the accident, spoke with McClendot &ar Rucker, and confirmed that Martin
had current insurance coverage. If Johnsaohddi this, he would not have had probable

cause to later sign a criminal complaint and ssekrrest warrant against Martin for lack



of insuranc€.Martin had, at a minimum, a “Fourtkmendment right tdoe arrested only
upon probable causeCrockett v. Cumberland Colleg816 F.3d 571, 580 (6th Cir.
2003). Further, he had a right to have ingral proceeding initiated against him only
upon then-existing probable causykes v. Andersp25 F.3d 294, 310-11 (6th Cir.
2010). Thus, in Martin’s version of eventshéison violated his rights when he swore to
a complaint and sought warrant issuance authprobable cause. To be sure, Johnson
disputes this account, but the Court must viee facts in the light most favorable to
Martin at this stage of the casertiz, 2016 WL 423741, at *5. Although the Court surely
has significant questions overetlletails of what transpireartin’s basic claim is that
Johnson spoke to an insurance agent and confirmed that Martin had insurance in effect.
Johnson then, despite and contrary to kinatvledge, swore out a complaint premised on
Martin not having insurance in efféctf Johnson knowingly pursued a false charge, one
he was aware at the time did not rest asbpble cause, he viotd Martin’s rights.

The answer to the second question is also yes. It is clearly established that a law
enforcement officer may not seek a crialitomplaint that probable cause does not
support. Ireland v. Tunis 113 F.3d 1435, 1448-49 (6th Cir. 1997An objective

reasonableness “test is appropriate for determining whether in the instant action

’ Perhaps the particular requirements KiRS 304.39-117 apply to Martin here (as
Johnson seems to argue), but the current, spare record does not permit full determination
of this question. It is urear if this statute wilbe at issue in the case.

8 There is much mystery here. Certainthe dismissal indicates Martin did have
insurance. Further, Johnson digd Martin leae without so much a& citation. Still, it is
perplexing to think Johnson would later act direct contravention to the facts he
possessed. The record, with no proof orHertdetail beyond the pleadings themselves,
just does not allow a more nuanced assessment.

° Further, “[i]t is clearly established thah arrest without prole cause violates the
Fourth Amendment.Thacker v. City of Columbu828 F.3d 244, 260 (6th Cir. 2003);
see generally, e.gButts v. City of Bowling Greed74 F. Supp. 2d 532 (W.D. Ky. 2005).



[Johnson] is immune from suit, for it waofhson]'s complaint that caused [Martin]'s
allegedly unconstitutional warrant to isstresuch a case, [Johnson] will not be immune
if, on an objective basis, it is obvious thmett reasonably competent officer would have
concluded that a warrant shduissue; but if officers ofeasonable competence could
disagree on this issuanmunity should be recognizedld. at 1448 (citingMalley v.
Briggs 106 S. Ct. 1092 (1986)3ee also Malleyl06 S. Ct. at 1098 (The “standard of
objective reasonableness . . . defines the figlimmunity accorded an officer whose
request for a warrant allegedly caused an unconstitutional arrest. Only where the warrant
application is so lacking in indicia of probabtause as to render official belief in its
existence unreasonable . . . will the shigldmmunity be lost.” (footnote omitted)id.
(asking “whether a reasonably well-trainefficer in petitioner’'s position would have
known that his affidavit failedo establish probable cauaed that he should not have
applied for the warrant” and “requir[ing] théficer applying for the warrant to minimize
this danger by exercising reasonable professiodgment”). The “proper inquiry . . . is
whether a reasonably competent investigarmed with [Johnson]'s knowledge could
have acted as [Johnson] dittéland, 113 F.3dat 1449.

Additionally, “[p]olice officers canngt in good faith, rely on a judicial
determination of probable cause when that determination was premised on an officer’s
own material misrepresentations to the tour. . Such reliance is unreasonable, and
detention of an individual pursuant to such deceptive practices violates the Fourth
Amendment. . . . This Court has helivéstigators subject to suit under 8 1983 for
making materially false statentsreither knowingly or in red&ss disregard for the truth

to establish probable cause for an arreSrégory v. City of Louisville444 F.3d 725,

10



758 (6th Cir. 2006). “[T]he law [i]s clearlgstablished that, absteprobable cause to
believe that an offense had been committed, was being committed, or was about to be
committed, officers may not arrest an individu&advansky v. City of Olmstead Falls
395 F.3d 291, 310 (6th Cir. 200%)Finally, it is clearly estalished that probable cause
must exist “to initiate the crimal proceeding against” Martibykes625 F.3d at 311.

In Martin’s version of events—whicthe Court accepts at this stage—Johnson
knew at the time he swore to the complaint fMattin actually had current insurance. In
these circumstances, it is obvious that aaeable officer would have determined that
there was not probable cause to believe Mattin violated Kentucky’s car insurance
requirement statute. If Johnseerified on scene that Martin had current insurance, it
would be objectively unreasonable to later swimat Martin did not. In this version,
which the Court must credit procedurally, Jatmsnisrepresented a fact that was crucial
to the probable cause determinati8ee Gregory444 F.3d at 758.

Because in Martin’s versn of the facts, Johnsonddnot (and an objectively
reasonable officer in Johnson’s position ulkb not) have probable cause to sign a
criminal complaint or seek an arrest veant, the Court denies the motion for summary
judgment and the request to find qualifiedmunity. Again, Johnson disputes Martin’s
story, but Martin’s record-supported, verifigigscription is what matters on summary

judgment.Ortiz, 2016 WL 423741, at *2 (analyzinght plaintiffs’ record-supported

10“[P]robable cause determinations involveeamination of all facts and circumstances
within an officer's knowledgeat the time of an arrest Radvansky 395 F.3d at 310
(citing Carroll v. United StatesA5 S. Ct. 280, 288 (1925))n@hasis in original).

11



version of the facts”). Based on the factewed from Martin’s perspective, Johnson is
not entitled to insulation from stit.
V. CONCLUSION

For the reasons stated, the CODENIES DE #11. Johnson is not entitled to
gualified immunity. The case preeds on DE #14's schedule.

This the 16th day of February, 2016.

Signed By:

W' Robert E. Wier =740

United States Magistrate Judge

11 Johnson argues, DE #18, at 3, that he ccdwalve arrested Mim on the scene the
moment Martin failed to establish proof ofsurance. As such, he contends, “The fact
that proof of insurance was shown later sloet do away with # qualified immunity
shield.” 1d. The Court disagrees, onefe facts. An officer could have probable cause at
one point that later, after further assessmemiastigation, dissites. Thus, if Johnson
had probable cause at momén{when he first perceivethat Johnson had no proof on
insurance on his person) but then called aswified insurance at moment B (when he
allegedly called Nationwide on the scene)hnkon cannot ask the Court to judge his
post-moment-B warrant-seeking contluenly by the moment A knowledge. The
gathered cause at the timetloé charge initiation (which euld, per Martin, include both
moment A and moment B) is \@hmatters in this scenario.
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