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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION
(at Lexington)

FATIMA WARREN,
Plaintiff, Civil Action No. 5;: 16-140-DCR
V.

LEXINGTON-FAYETTE URBAN
COUNTY GOVERNMENT, et al.,

MEMORANDUM OPINION
AND ORDER

N N N N N N N N N N

Defendants.

***% *k% *kk *kk

This action arises from an arrest whichiRliff Fatima Warren claims was unlawful.
Warren brings claims against Defendahexington Fayette Urba County Government
("LFUCG") and Lexington Police Officers Brian Voll and Tyler Chelftimeir official and
individual capacities. In her Aemded Complaint, Waen raises federala@ims pursuant to §
1983 and related state claims under Kentucky ldw.

The matter is pending for consideratiortteg Defendants’ motioto dismiss a number
of the claims raised in Warren’s Amended Cdamd. [Record No. 14] The Defendants argue
that: (i) municipal liability cannot be imposed bRUCG; (ii) the claimsagainst the officers
in their official capacity are inappropriate;da(ii) the state law claims for intentional and
negligent infliction of emotinal distress are meritlesisl. at 2. For the reasons outlined below,
the Defendants’ motion will be gnted, in part. The Plaifits claims aganst LFUCG and
the officers in their individuatapacity alleging a Fourth Aendment violation and asserting

false imprisonment remain pending.

Dockets.Justia.com


https://dockets.justia.com/docket/kentucky/kyedce/5:2016cv00140/80193/
https://docs.justia.com/cases/federal/district-courts/kentucky/kyedce/5:2016cv00140/80193/34/
https://dockets.justia.com/

l.

On November 21, 2015, Warren went totidlam Dolls in Lexington, Kentucky. She
contends she was not intoxicated when sheedrand did not consunadcohol at the club.
[Record No. 12, 11 12, 13WVarren was involveth a confrontation with the establishment’s
security personnel that ended in her befarcibly removed frm the premises. Id., T 16]
Following this incident, she called 911 to report an assault and to request assidthnfe. [
18.] Officers Brian Voll and Tyler Chelf respondedhe call. Upon themrrival, the officers
took Warren’'s statementgarding the incidentld., § 19] The officers did not ask Warren
whether she had been drinkingatherwise evaluate her ldvaf intoxication by conducting
objective tests. Likewise, Warren was nopossession of alcohol naas there any alcohol
in the surrounding areald|, 1 20]

Once the officers obtained Warren’s staent, one discussed the incident with
Platinum Dolls’ security personnel.ld[, § 21] During this discussion, a security guard
reported that Warren had assadlkem in response to his attempasescort her from the club,
requiring that he forcibly rmaove her from the premisesld] § 28] Alhough the report
concluded that Warren’s action constituted fourthrde assault, it does not indicate that the
conduct was caused by intoxication. Instead, thertespecifically states that the incident was
neither alcohol- nodrug-related. If., 1 28, 29] After obtaininthe statements, the officers
conferred and decided to arrest Warren on agehaf alcohol intoxication in a public place.
[Id., § 231 Officer Chelf advised the Plaintiff thahe was under arrest and placed her in

handcuffs. Warren cooperated witte officers and entered the pelicehicle at their request.

1 Warren acknowledges that the polieport indicates that the arragas for a charge of alcohol
intoxication in a public place, which isgiribited by KRS § 222.202. [Record No. 23, p. 3].
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[Id. 97 23-25] Once inside theshicle, the officers infored Warren that she was being
arrested for public intoxication.d., 1 26]

Warren spent eight hours in jail beddbeing released on bailld], 17 31, 33] Upon
release, she was treated at a local hospital for injuries received during the incident and then
called the police to report a physi@dsault by Platinum employeedd.][ {1 32] The police
report indicates that Warren had bruising onvaests and complained of pain in her knees,
back, head, and neckd[] Ultimately, the chage for alcohol intoxication in a public place
was dismissedld., 1 33]

Warren's Amended Complaint contains/di counts against LFUCG and against
Officers Voll and Chelf in their indidual and officialcapacities. Ifl., pp. 7-13] In Count I,
Warren brings a § 1983 claim agsi all defendants based on constitutional violations arising
from the alleged unlawfudrrest, citing violations of thedarth Amendment right to be free
from unreasonable seizures, the Due Processs€land the Eighth Aemdment right to be
free from cruel and unusal punishment. Ifl., T 36] It appears th&Varren brings this claim
against Officers Voll and Chelf in their inddual and official capaties, and against LFUCG
on a theory of deliberate indifience based on the maigality’s alleged failve to adequately
train its police officers. Ifl., 11 39-44] Warren also asserttatitort claims against Officers
Voll and Chelf in Countd, V, and VIII, alleging false impsonment, intentional infliction of
emotional distress, and negligent inflaztiof emotional distiss, respectively.Id., pp. 9-13]

I.

When evaluating a motion to dismiss under Rifh)(6) of the Federal Rules of Civil

Procedure, the Court must determine whetheQbmplaint alleges “s$ficient factual matter,

accepted as true, to ‘state a clainndhef that is plausible on its face Ashcroft vigbal, 556
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U.S. 662, 678 (2009) (quotirigell Atl. Corp. v. Twombly550 U.S. 544, 57(R007)). This
plausibility standard is met “when the plainfiieads factual content that allows the court to
draw the reasonable inference that the migdat is liable for the misconduct allegedd:
(citing Twombly 550 U.S. at 556). Afiough the Complaint need ragntain “detailed factual
allegations” to survive a motion to dismissg tiplaintiff’'s obligation to provide the grounds
of his entitlement to relief requsanore than labels and consilons, and a formulaic recitation
of the elements of a cae of action will not do. Twombly 550 U.S. at 555 (internal quotation
marks and citation omitted).

Further, in considering a Rule 12(b)(6) toa, the Court is required to “accept all of
plaintiff's factual allegations as true and deterenwhether any set ofdts consistent with the
allegations would entitle the plaintiff to reliefG.M. Eng’rs & Assoc., Inc. v. W. Bloomfield
Twp, 922 F.2d 328, 330 (6th Cir. 1990However, the Court is hoequired to accept as true
legal conclusions that are presented as fadllegations if those conclusions cannot be
plausibly drawn from the facts allegeskee Igbgl556 U.S. at 678 (“[T]he tenet that a court
must accept as true all ofettallegations contained in a colapt is inapplicable to legal
conclusions.”)see also Papasan v. Allaih78 U.S. 265, 286 (198@)dting that, in reviewing
a motion to dismiss, the district court “must taltethe factual allegatits in the complaint as
true,” but that the court is “not bound to accaptrue a legal conclusi couched as a factual
allegation”). Accordingly, Rule 12(b)(6) essentially “allows the Court to dismiss, on the basis
of a dispositive issue of law, meritless cassch would otherwise waste judicial resources
and result in unnecessary discover@glassman,Edwards, Wade & Wyatt, P.C. v. Wolf

Haldenstein Adler Freeman & Herz, LL.BO1 F. Supp. 2d 991, 997 (W.D. Tenn. 2009).



1.
A. Federal Claims — Count |
Non-Fourth Amendment Claims

Warren asserts claims agaiafitof the defendants for efations of her constitutional
rights to due process of law and of her BigAimendment right to b&ee from cruel and
unusual punishment, each arisiogt of the allegedly unlawfuhrrest. As the defendants
correctly argue, however, claimslating to an unlawful arreate more appropriately brought
under the Fourth rather than thdtlrior Fourteenth AmendmentSee Vidal v. Lexington
Fayette Urban County Goy’'No. 5: 13-117-DCR, 2014 W#418113, at *4 (E.D. Ky. Sept.
8, 2014) (citingAlbright v. Oliver 510 U.S. 266 (1994) (“[S]ubstantive due process does not
extend to claims for false asteand . . . such @ims are properly broughinder the Fourth
Amendment.). Similarly, the Eighth Amendneapplies “only aftethe State has complied
with the constitutional guarantees traditionalligsociated with criminal prosecutions.”
Ingraham v. Wright430 U.S. 651, 671 n. 40977). Accordinglythe Eighth Amendment's
protections do not apply where, as here, tigividual has not been subject to a criminal
prosecution. Warren’s constitutional claims agathe defendants must then be raised under
the Fourth Amendment, and tleothat are not are dismissed.

Fourth Amendment Claims

Based on the alleged unlawful arrest, VEarbrings a claimunder § 1983 against
LFUCG for violating her FourttAmendment right tdoe free from unreasable seizures.
Generally, a municipality canhde held liable fo an employee’s unconstitutional action.
Instead, the plaintiff must demstrate that the umicipality itself twk an unconstitutional

action that directly caused her inju§ee City of Oklahoma City v. Tuftl/1 U.S. 808, 817
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(1985); Doe v. Clairborne Cnty., Tennl103 F.3d 495, 507 (6th Cir. 1996) (“[R]espondeat
superior is not available as a tmgof recovery under section 1983.”).

But a plaintiff may establish municipal lidity by showing that the municipality
adopted a policy that caused its empley to take an gonstitutional actionSee Tuttle471
U.S. at 817. To impose municipal liability ¢me basis of a policy, plaintiff must identify
the particular policy and describe how thmlicy caused the violation of the plaintiff's
constitutional rightsKustes v. Lexington-Fayette Urban Cnty. GoWb. 5: 12-323-KKC,
2013 WL 4776343, at *5 (E.D. Ky. Bk 3, 2013). Where the afjed policy involves inaction
or deliberate indifference, such agailure to train, ta plaintiff must allege“(i) a ‘clear and
persistent pattern’ of unconstitutional condudj;tbe municipality’s hotice or constructive
notice’ of that conduct; (iii) its ‘tacit appraV of the conduct; and (iv) that the policy of
inaction was the ‘movinfprce’ behind the comniutional deprivation."Mitchell v. Mike No.

5: 14-301-DCR, 2015 WI6675549, *6 (E.D. KyOct. 30, 2015) (quotin§oe, 103 F.3d at
508).

For a failure to train claim tsurvive a motion to dismisa,plaintiff mustdo more than
vaguely allege that police officers are motequately trained. For example Hotchison v.
Metro. Gov't of NashVlie & Davidson Cnty,. the plaintiff merely stated that the defendant
“failed to adequately train its officers in stop@ vehicles and/or ordering passengers out of
those vehicles in disregard of their digigibs or injuries.” 685 F. Supp. 2d 747, 751 (M.D.
Tenn. 2010). Because the plaintiff failed toyade any further suppofotr the allegation, the
court dismissed the claim, concluding that it did not satifihal pleading requirementsd.
Similarly, in Mitchell the plaintiff merely alleged thahe municipality “was deliberately

indifferent to its police officers’ need foraining about interaction with citizens who have
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been handcuffed and are in police custodid. 5: 14-301-DCR2015 WL 6675549, at *6
(E.D. Ky. Oct. 30, 2015). Because the plairfaffed to identify a paitular policy, the claim
did not satisfy the pleading requirements isight to survive a motion to dismisgd.

Here, the municipal policy #t the plaintiff asserts caed the deprivation of her
constitutional rights is its failur® adequately train police officein arresting individuals for
public intoxication. Unlike the plaintiffs iMitchell and Hutchison however, Warren
specifically identifies a municipgolicy. She contends thdtFUCG has instituted a policy
or policies that permit its Officers to arrestlividuals for the offense of public intoxication
without first requiring any evidence of intoxiaati . . . such as the ggence of intoxication-
inducing substances on the scefan arrest or the smell of intoxicating substances on the
breath of a suspect prior torest[]] . . . .” [Record Nol2, § 43] This assertion is
distinguishable from those iNlitchell and Hutchisonin that it goes beyond a mere vague
accusation that the municipality failed to trais officers. Insteadit directly identifies a
particular deficiency: the munjzality fails to train or requé its officers to obtain objective
evidence of intoxication before conducting asdst alcohol intoxication in a public place.

And consistent with the holding iMitchell, the plaintiff identifies a pattern of
unconstitutional conduct. Warren alleges LER@as aware of thenconstitutional conduct
of the officers and the result of LFUCG's irpliate training. Specifically, she alleges that
this policy has led to a patteof unconstitutional conduct, statj that the policy results in
“numerous wrongful arrests f@ublic intoxication . . . by FUCG Officers each year,” and
that LFUCG is aware of this pattern “but conies to maintain the afementioned policies to
train its Officers, including Officers Voll and Chelf, in accordance with these policiek]” [

Warren contends that LFUCG’s policy amournts deliberate indifference of citizens’
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constitutional right to be frefeom unreasonableeizures. If.]. Additionally, she alleges that
this policy was the moving fordeehind her unconstitutional arredd.| 144] Specifically,
she asserts that the municipality has a policy ohigiio train or require its officers to establish
objective evidence of intoxication before conlug an arrest on this basis, and that the
officers’ failure to determine that she was int@ated before arresting her was the direct result
of this policy. [d.] Thus, Warren allegeshe municipality’s policy caused the violation of
her Fourth Amendment right to be frisem arrests without probable causéd.]] Based on
the foregoing, the Defendants’ motiondiemiss this claim will be denied.

Warren also brings claims against Offeafoll and Chelf unde§1983 for allegedly
violating her Fourth Amendmenmights while acting in their ofial capacities. However, a
suit against an individual in an official cafggds only appropriate if the person qualifies as
an official policy makerSee Fitch v. Kentky State PoliceNo. 3: 10-49-DCR, 2010 WL
4670440, at *5 (E.D. Ky. Nov. 10, 2010). Whethernmtividual is an official policy maker
is a question of state law, but resolution of the issue ultimately depends on whether the
individual “had final policynaking authority . . . .‘City of St. Louis v. Praprotnjld85 U.S.
112, 124 (1988). Here, therens allegation that Officer¥oll and Chelf possessed final
policymaking authority.See Fitch No. 3: 10-49-DCR, 2010 WL 4670440, at *5 (citing
Swagler v. Harford Counfy2009 WL 1575326, *9 (D. Md. Jun. 2, 2009) dyde v. Gilmore
77 F. Supp. 2d 730, 741-42 (E.Wa. 1999), which both dismisdeofficial capacity claims
against police officers after concluding that they were not official policy makers).
Accordingly, Warren cannot maintain a suit agtathe officers in their official capacities and

those claims will be dismissed.



B. State Claims — Counts V and VIII

While the tort of intentionahfliction of emotional distress generally available only
when a plaintiff is unable to obtain an adate remedy through a mamaditional tort, it “is
still a permissible cause of action. as long as the defendasiéely intended tecause extreme
emotional distressGreen v. Floyd Co., Ky803 F. Supp. 2d 652, 6%5.D. Ky. 2011) (citing
Brewer, 15 S.W.3d at 7-8). To establish a claimifdentional infliction of emotional distress,
a plaintiff must demonstrateahthe wrongdoer’s conduct was intienal or reckless, and that
the conduct was “so extremedegree[] as to go beyond possible bounds of decency, and
to be regarded as atrocious, and ugtentolerable in a civilized community.Runkle v.
Fleming 558 F. App’x 628, 6346th Cir. 2014).

To satisfy pleading requiremenfor this claim,the plaintiff must plead facts that
suggest the plausibility of the claim. Bare dasory recitation of thelements of the cause
of action not sufficientlgbal, 556 U.S. at 678fwombly 550 U.S. at 555. In this case, Warren
fails to meet the pleading requirements, as sles @ more than recitee elements of the
tort: she merely describes thefBedants’ conduct as “outragecarsd utterly intolerable in a
civilized society,” and state & it was done “with the intent to cause physical injury and
emotional distress or. . . with a reckless diardgf the probability of causing physical injury
and emotional distress to Wamté [Record No. 12, 11 56-58At no point does she allege
facts in support of these mere restatementssoélments of the cause of action. Warren does
not allege facts suggesting that the officetended to cause her enwial distress, nor does
she allege facts suggesting that the officeraduct was outrageous and intolerab&ed id|

Her conclusory assertion is the type of pleading Taamblyandigbal made clear does not



state a claim upon which relief may be grant@adcordingly, Warren’s claim for intentional
infliction of emotional distress will be dismissed.

Warren also brings a claim against the ddfmnts for negligent fhction of emotional
distress. Pleading this claim requires thatplantiff assert the “recognized elements of a
common law negligence cause ofiag: (1) the defenddrowed a duty of care to the plaintiff,
(2) breach of that duty, (3) injury to th@aintiff, and (4) legal causation between the
defendant's breach ancttplaintiff's injury.”Osborne v. Keeng$99 S.W.3d 1, 17 (Ky. 2012).
Further, the plaintiff must demonstrate “eevere’ or ‘serious’ emotional injury,” which
“occurs where a reasable person, normally constituted, webabt be expected to endure the
mental stress engendered bg tircumstances of the casd”

Warren’s allegation of negligémfliction of emotional dstress suffers from the same
pleading deficiencies as those of her claim ifdgentional infliction ofemotional distress.
While she is permitted to pleadaims in the alternative and need not elect between an
intentional and negligent claim, this claims still subject to m@ading requirements.
Accordingly, Warren must allege facts that mhke claim plausible, raér than merely recite
the elements of the cause of actiSee 1gbal556 U.S. at 678fwombly 550 U.S. at 555.

Warren merely recites the elements of theseaof action, statinthat the defendants
“were reckless and/or grossly negligent in thedurse of conduct” and that “[a]s a direct,
proximate, and foreseeable result of the afemeoned reckless or grossly negligent conduct”
of the Defendants, “Warren safed and continued to sufferveee emotional distress.”
[Record No. 12, 11 66-67While she reports going to the hospital for treatment, Warren
nowhere alleges facts suggesting a severe ausegimotional injury, that the officers’ conduct

was extreme or outrageous, or that their unredderehavior caused her injury, as the claim
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requires. $ee id, T 32] Accordingly, heclaim for negligent infliction of emotional distress
will be dismissed.
V.

While Warren has statedclaim against LFUCG for umicipal liability under § 1983,
she may not proceed with thisoh against Officers Mband Chelf in theiofficial capacities.
Likewise, Warren fails to state claims undez fhue Process Clause and Eight Amendment.
Further, Warren fails to state claims agaittee defendants for intentional infliction of
emotional distress and negligent inflictiamf emotional distress under Kentucky law.
Accordingly, it is hereby

ORDERED as follows:

1. The motion to dismiss filed ligje Defendants [Record No. 14]JGRANTED,
in part, andENIED, in part.

2. Plaintiff’'s claims under the Due Process Clause and Eight Amendment are
DISMISSED with prejudice.

3. Plaintiff's claims against Officers Vadind Chelf in their official capacity are
DISMISSED with prejudice.

4. Plaintiff's claims for itentional infliction of emtonal distress and negligent
infliction of emotional distress @ims against all Defendants &SMISSED with prejudice.

5. The Defendants’ motion to dismissiohs for a Fourth Amendment violation

asserted under 81983 by Pl#inWarren against LFUCG iBENIED.
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This 24" day of August, 2016.

~ Signed By:
. Danny C. Reeves DC,Q
United States District Judge
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