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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION
(at Lexington)

JAMES LATTANZIO,
Plaintiff, Civil Action No. 5: 16-171-DCR
V.

MEMORANDUM OPINION
AND ORDER

MAYME BRUNACINI, et al.,

Defendants.
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This matter is pending for consideratiminvarious motions, including the defendants’
motion to dismiss [Record No. 23], the plainsffhotion to file an aended complaint [Record
No. 26], the plaintiff’'s motion foleave to file a sur-reply [Reo No. 30], and the plaintiff’s
motion to disqualify counsel [Record No. 31].rfwe reasons explained below, the plaintiff's
motion to file an amended comamt will be grantedput all other motions will be denied.
Further, this action will be stayed, pending adjudication of the parallel state court action.

l. Motion to Dismiss

Defendants argue that cour#s3 should be dismissed under Rule 19 of the Federal
Rules of Civil Procedure, andahthe remaining count should then be dismissed for lack of
subject matter jurisdiction. They contend ttieg plaintiff has faild to meet the amount-in-
controversy requiremeht.[Record No. 23, p. 1] In the altative, defendants request that

that the Court, “if it has the authorityyansfer this case to state codd. As an initial matter,

1 While not stated as such, the defendaRtde 19 motion is properly a motion to dismiss
under Rule 12(b)(7). Their argument for dissal of Count 1 for lack of subject-matter
jurisdiction is properly a motion tdismiss under Rule 12(b)(1).
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federal courts are without authority transfer a matter to stateurt that did not originate in
state courtSee, e.g., Majek Fire Protectiongclrv. Carusone Construction, In&lo. 03-3692,
2006 WL 1704562 at *1 (E.D. Pa. June 13, 2006).ciMike removal whih is effectuated by
a party and not by a court, state statutes wpeimit a transfer from tkeral court require the
transfer be done at the behefthe parties themselvekl. Therefore, this Court has no ability
to grant the latter-sought relief. Therefore tiequest that Counts 2 -8 be dismissed under
Rule 19 will be denied.

In PaineWebber, Inc. v. Cohe@76 F.3d 197 (6th Cir. 2001), the Sixth Circuit
established a three-step analysis to determhrether a case should pesal in the absence of
a particular party, as set forth in Rule 19 of #ederal Rules of CivProcedure. First, the
court must determine whetheretlabsent “person is necessary to the action and should be
joined if possible.” Id. at 200. (quotingoberay Mach. & Equip. Co. v. MRF Ltd81 F.3d
759, 763-64 (6th Cir. 1999)). If the court determines that a party is necessary, it must next
determine whether the party is subject tospaal jurisdiction and cabe joined without
destroying the basis for subject matter jurisdictiteh. (citing Keweenaw Bay Indian Cmty.
v. Michigan,11 F.3d 1341, 1345-46 (6@ir. 1993)). If the partgannot be joined without
destroying subject matter jurisdiaticthen the court must determime|ight of the four factors
described in Rule 19(b), whether in equityd good conscienceehaction should proceed
among the parties before at; should be dismissedd. (citing Soberay Mach. & Equip. Co.,
181 F.3d at 764). If a court determines at the $irsp that the absent person is not necessary
to the action, no further analysisnd no joinder, is neededlates v. Applied Performance
Techs., Inc.209 F.R.D. 143, 148 (B. Ohio 2002) (citing-ocal 670, United Rubber, Cork,

Linoleum & Plastic Workers of Am. v. Int'l Unid822 F.2d 613, 618 (6th Cir. 1987)).
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For their part, defendants address the latter steps of the analysis (i.e., joinder and
indispensability) without establishing whethether individuals are actually necessary.
Defendants identify a number of individuals asessary, all of whom are currently defendants
in a parallel Scott County Circuit Court actiofhey suggest that the present action and the
Scott County case arises from@nmon nucleus of operative facand argue that proceeding
without those individuals would be prejudicidRecord No. 23, pp. 2-3]t is apparent from
the federal pleadings and the exhibited pleadfmy® the Scott County action that the cases
arise from a common nucleus of operative featsl that the defendants here and those named
in the state court proceeding alldieare joint tortfeasers. Bease it has long been held that
joint tortfeasors are permissiblebdt not necessary -- parties, this case fails to raise a Rule 19
issue on the first step of the analysis.céwingly, defendants’ Rule 19 motion fails.

To be sure, the caselawdathe oft-cited Advisory Qmmittee notes to Rule 19 speak
of “joint and several liability schemessee, e.g., Temple v. Synthes Co#98 U.S. 5, 7
(1990), whereas Kentucky has adomesdveral-only liability schem&eeKy. Stat. §411.182
(1988);Degener v. Hall Contractind?7 S.W.3d 775 (Ky. 2000). Reer than bolstering their
position, the several-only liability scheme undeaes defendants’ Rule 19 argument.
Kentucky’s liability scheme shields defendantsiirta substantial risk of incurring double,
multiple, or otherwise inconsistent obligationsider Rule 19(a)(1)(B)(ii). That is not to say
that a several-only liability scheme is disgive under Rule 19(a)(1)(B)(ii), because the
provision is also gearéddwards multiple-potential-plaintiff scanos. However, in this case,
the Court is dealing with a single plaintiff.

Specifically, the present action involvelims of false light publicity, defamation,

tortious interference with busss income and livelihood, intiaanal infliction of emotional
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distress, “conspiracy to convedefame and harm plaintiffand “moral outrge.” [Record
No. 8] Plaintiff Lattanzio was at one point adee of farm property froefendant Brunacini.
[Record No. 8, p. 2; RecordaN 24, p.4] He allegethat Brunacini “willfully breached the
agreement and unlawfully evicted [him].” [Re&doNo. 8, p. 2] According to plaintiff,
defendants then “went on a campaign to publicly ‘smear’ [hirtg.” This alleged campaign
to tarnish plaintiff's reputation is the basis the remainder of the claims, and is the basis for
the Scott County Circuit Court proceeding in whtbe plaintiff has named others involved in
the alleged conspiracy. In te&ate court proceeding, Lattanzis@laises claims for trespass
and stalking, which he claims are the basrsBounacini’'s breach of their lease agreement,
and the partial foundation for the allegefittitious and defamatory news story.

According to the amended corlamt filed as an exhibit ithis proceeding, the action
filed in the Scott Circuit Court now contais®me 29 counts againgarious defendants.
[Record No. 23, Exhibit 1] Theris no dispute that the issues are inextricably linked.
However, as relevant to the Rule 19 analyis,defendants here and the defendants in the
Scott Circuit case remain (alledjejoint tortfeasors. Whilat is certain that the dual
proceedings will create substeah overlap in the proceedingscluding requiring defendants
in one case to appear as witnesses in the other, Rule 19 is concerned with the protection of
other interests. Those interests includpogentially diminished trough of resources from
which absent plaintiffs mayecover, and the possibility af defendant incurring double or
multiple liability. Those concerns are not prdseere, where there & single plaintiff, and
no individual or entity is a defendant in both lawsuits. Further, issues giidicataare not

proper considerations for Rule 19, as Rule 19 is concernedpvdthical rather tharegal



implications. See generallyilliam J. Katt,Res Judicata and Rule 1903 Nv. U. L. REV.
401 (20009).

Il. Amendment of the Plaintiff's Complaint

Rule 15 of the Federal Rules of Civilodéedure provides that a plaintiff may amend
his complaint once, as a mattercolurse, either within 21 days after serving it, within 21 days
after service of a responsive pleading, or imithl days after service of a motion under Rule
12(b), (e), or (f), whicheer is earlier. Fed. R. Civ. P. )(1). Thereafter, amendments are
permitted only with the opposing ipgs written consent or leave of court. Fed. R. Civ. P.
15(a)(2). Leave of court is to be freely given where justice so requidesBecause the
plaintiff has already filed one ameged complaint under Rule 15(a)(BdeRecord No. 6], the
present motion to amend is permissible only vaigfieement of the opposing parties or leave
of court.

Defendants oppose leave to file the amendemplaint. They assert that the
amendment is intended only to car@otential jurisdictional issue: the amount in controversy.
[Record No. 27] Defendamtargue that the amendment, therefore, is prejudicial because, if
the Court dismisses counts 2-8 (as requestieey;emaining count wodlInot be sufficient to
retain jurisdiction, and the action would be subject to dismidsglal.Defendants’ objections
are not persuasive, especially in light of gemerous Rule 15 allowae which is meant to
permit courts to retain jurisdion over legitimate controversie Factors relevant to the
determination of whether to aloan amendment include “the dgla filing, the lack of notice
to the opposing party, bad faith Bye moving party, repeated failure to cure deficiencies by
previous amendments, undue prejudice todpposing party, and fility of amendment.”

Perkins v. Am. Elec. Reer Fuel Supply, Inc246 F.3d 593, 605 (6th Cir. 2001).
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The plaintiff's motion to amend his complaimas filed on Octolbe24, 2016, or twelve
days after defendants’ answaerd motion to dismiss were fde Had an amended complaint
not previously been filed, the present aosh would be timely under Rule 15(a)(1).
Therefore, plaintiff's filing was not unduly dgled. Second, the motion is not without notice
to the opposing party, there is nothing to swgjgewas made in bad faith, and it does not
reflect a repeated failure to cure deficiendigsprevious amendments. Rather, the present
amendment is a straightforward response to themto dismiss, aiming to retain this Court’s
jurisdiction over count 1 should the Court dismissints 2-8. As stated earlier, Rule 15 is
meant to allow a court to retain jurisdiction owaelegitimate controversy. Defendants do not
refute that there is a legitimate controversy over the hay crop. Further, the amendment is
germane to what was pleaded in the initiahptaint—the foreseeablproceeds from a hay
crop.

The final questions are whether the aent is unduly prejudicial to the opposing
party and whether the amendmesfutile. Addressing the lattguestion first, the amendment
is not futile. Should counts 2-8 be dismisseda@he point, jurisdiction over the remaining
count will be lacking, but for the psent amendment. Itis thssue (i.e., the effect of retaining
jurisdiction) that defendants argue make #mendment prejudicial. While the amendment
does not favor their intended result, they hae¢ established undue prejudice. This case
remains in the early stages, as a schedulingrdrds yet to be entered. Further, if the
defendants believe that the alldgalue of the hay crop is extraordinary as suggested in their
Answer [Record No 24, p. Zhey will have an opportunitip establish as much.

[ll.  Filing of a Sur-Reply



The plaintiffs motion for leag to file a sur-reply regding defendants’ motion to
dismiss is also pending. [Record No. 30] 8plies are only appropriate when necessary to
address new issues raised for finst time in a reply brief. See Aslani v. Sparrow Health
SystemsNo. 08-298, 2009 WL 3711602 at *23 (W.Blich. Nov. 3, 2009)citing cases).
Defendant’s reply brief [Recodo. 28] raises no new argument§herefore, a sur-reply is
unwarranted, and the mon will be denied.

IV.  Attorney Disqualification

Under Sixth Circuit caselawttarney disqualification is only appropriate in cases of an
actual conflict of interestSee, e.g., Kitchen v. Aristech Chei#69 F. Supp. 254, 257 (S.D.
Ohio 1991) (listing cases). Other circuitsvlaapproved attorneglisqualification where
misconduct is shown.Id. In the present case, the plaintiff raises no colorable claim of
misconduct by attorney Rawdon. However, ity Rawdon has been made a party in the
parallel state proceeding. Plaintiff utilized Réom’s status in the other proceedings as basis
for his first disqualification motion [Recofdo. 18, p. 1], and defendants now utilize it as a
basis for their Rule 19 motio[Record No. 23, p. 2]. Such obfuscation is troubling,
particularly in light of the possibility that Ralon was added as a defendant in the state court
proceeding in an attempt to havien disqualified in both actions.

The fact of Rawdon’s being added as a partye related state court proceeding does
not mean that the state court will permit hinmémain a party. Parties cannot implead counsel
for the sole purpose of disqualification. A naotifor disqualification is currently pending in
the related state court matter, where Rawdoapigarently serving as counsel to another
defendant. On the facts beforest@ourt, there is no concretei@ence of a conflict of interest,

and until the state court rules &awdon’s status in that court, there can be no resolution.
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Despite thepotentialconflict, the motion currently pending before this Court does not provide
a proper basis for disqualification.

V. Abstention

As mentioned previously, this case shaesmmon nucleus of operative fact with the
action pending in the Scott Circuit Cou€ivil Action No. 16-CI-197, styledtattanzio v.
Johnson, et alParallel state and federal proceedingserthe issue of abstention as articulated
by Colorado River Water Conservation District v. United Sta4@4, U.S. 800 (1976). A court
may raise the issue of abstentsun sponte See, e.g., Nationstar Mortgage, LLC v. Knox
351 F. App'x 844, 851 (5th Cir. 2009).

Because there is a strong policy interegetaining federal jusdiction, abstention is
only to be used in extraordinary circumstancel®wever, where the s plaintiff attempts
to litigate the same issues in sepafata, abstention may be appropriat8ee, e.g, Spark
Energy Gas, LP v. Toxikon Coy@64 F. Supp. 2d 210, 221 (D. Mass. 2012). As the First
Circuit and other courts havecognized, “the removal stagytwhich authorizes defendants
but not plaintiffs to remove a ca$rom state to federal courtflexts Congress’ intent to limit
plaintiffs to their initid choice of forum.”Id. (citing Villa Marina Yacht Salednc. v. Hatteras
Yachts,915 F.2d 7, 14 (1st Cir. 1990) (listing eay. While not digositive for abstention
purposes, this cases involves a single plaintiff who filed one suit in state court against
numerous, alleged joint tortfeaspand then proceeded to fdesecond case in federal court
against the final alleged jointrtéeasor (and that individuallsLC). The cases involve many
of the same claims, including a shared conspiracy count.

The threshold question in consideri@glorado Riverabstention is whether the state

court proceedings are parall&ates v. Van Buren Twd.22 F. App'x 803, 80@th Cir. 2004)
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(citation omitted). It is not necessary that pineceedings be identical, but only “substantially
similar.” Id. (quoting Romine v. Compuserve Cord.60 F.3d 337, 340 (b Cir. 1998)).
Further, it is not necessaryaththe parties be identicald. (citing Heitmanis v. Austind99

F.2d 521, 528 (6th Cid990)). As discussed above, therétike question that the two cases
are substantially similar—plaiff and defendants’ pleadings yeestablished as much. The
plaintiff is the same, the operatifacts—a dispute arising out of a lessor-lessee relationship,
and an eventual television news story—are fame, and causes of action are all state
common-law claims, including éach of contract, trespass,dawarious reputational-tort
claims. Because the cases are parallel, anal/svarranted to consider whether abstention
under Colorado Riveris appropriate. Importantly, under Sixth Circuit authorities, where
ColoradoRiver abstention is appropriate, the distcourt should stay (rather than dismiss)
the action.SeeTaylor v. Campanelli29 F. Supp. 3d 972, 981 (E.D. Mich. 2014) (citimggr

alia, Bates 122 F. App'x at 808-09) (“The Sixth Circuit has expressly held that when a court
invokesColorado Riverabstention, a stay, rather than dissal, is the ‘preferred course of
action.™).

As explained irPaineWebber, Inc. v. Cohg?i76 F.3d 197, 206—-07 (6th Cir. 2001), the
Supreme Court has identified eight factors thaisg&ict court should consider when deciding
whether to abstain from exercising its jurisdiatidue to the concurrent jurisdiction of a state
court. They are: (1) whether the staburt has assumed jurisdiction over eggor property;

(2) whether the federal forum is less convenienthe parties; (3) avoidance of piecemeal
litigation; (4) the order in which jurisdiction wabtained; (5) whethéne source of governing
law is state or federal; (6) the adequacy of theestourt action to protect the federal plaintiff's

rights; (7) the relative progress of the statd &ederal proceedings; and (8) the presence or
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absence of concurrent jurisdictiorid. at 206 (citingRomine,160 F.3d at 340-41). The
decision whether to abstain “doeot rest on a mechanical checklist, but on a careful balancing
of the important factors as they apply in &eyi case, with the balea heavily weighted in
favor of the exercise of jurisdiction.id. (quotingMoses H. Cone Mem'l Hosp. v. Mercury
Constr. Corp.460 U.S. 1, 16 (1983)).

The first factor does not favor abstentioec@use real property is not at issue. The
second factor asks whether the federal forurfess convenient to ¢hparties. Here, the
respective courthouses are in adjoining counéied,the defendants ihe federal proceeding
reside out of state. Because out-of-state Defienhllayme Brunacini is expected to testify in
the state court proceeding, the existence @lidg, rather than consolidated, litigation is
certainly less convenient. However, be@uhis factor concerns only the relative
conveniences of the fora, it dorot favor abstention.

The third factor is the avoidance of piecemeal litigationfatit, “the most important
factor courts are to consider is whetheeréh exists a clear federal policy evincing the
avoidance of pieceeal adjudication.’/Answers in Genesis of Kync. v. Creation Ministries
Int’l, 556 F.3d 459, 467 (6th Cir. 2009) (quoti@glorado River,424 U.S. at 819). In
Colorado Rivey the “federal policy” considered was derived from thetlgtay scheme at
issue.” Id. Here, there is no federal statutory schemissaate. However, as many Courts of
Appeals have recognized, the nature of theowal statute evidences a policy choice by
Congress that a plaintiff should beund by his initial choice of venueSee Villa Marina
Yacht Sales, Inc915 F.2d at 14 (listing cases). \iilla Marina Yacht Saleghe First Circuit
cited decisions from the Second, Seventhd aNinth Circuits recognizing that this

Congressional policy choice was a relevant m@ration when evaluating duplicative lawsuits
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filed by plaintiffs. And, ashe Sixth Circuit recognized Rominewhere the state and federal
action depend on the resolution of the exact sasee, “the threat of piecemeal results” is
especially high. 160 F.3at 341. The plaintiff e chose to file duplicative cases despite his
ability to obtain full relief among all defendanitsa single state court action. Further, given
the nature of the motions filed here, includanghotion to disqualify defendants’ counsel based
on conduct in the state court proceedings,npiffis choice of duplicative litigation has
significantly muddied the waters and compromisedability of this court to efficiently decide
the issues before it. Thus, the thiactor strongly favors abstention.

The fourth factor is the order in whiglrisdiction was obtaied. The Scott County
Circuit Court action was initiated on March,2016, while the preseattion was initiated on
May 31, 2016. The two-month d#fifence is not especiallyaaningful, but it is noteworthy
that the state court action was filed fir§ his factor also favors abstention.

The fifth factor is whether #thsource of governing law is statr federal. The source
of law governing the entirety of both lawsuits iatetlaw. However, given that the claims are
common law claims, both courts are equally compietand there is no particular issue of state
law that for policy reasons should be left to #tate courts, or issue tdderal law that is
particularly suited to a feddrimrum. This factor favors abstention, but not strongly.

This sixth factor is the adequacy of thestaaurt action to protethe federal plaintiff's
rights. This factor favors abstention becausgdlare no particular righthe plaintiff has in
the federal forum that he does not also possetee state forum, including the ability to sue
the federal defendants.

The seventh factor is the relative progresshefstate and federal proceedings. This

factor likewise favors abstenti. This federal action remaias the initial pleading stages,
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with no scheduling order having been enterddwever, the state cauaction has proceeded
to discovery, with numerous depi@ns having been noticedSé¢eRecord No. 20, p. 3]

Finally, jurisdiction over these claims is whotoncurrent. Therefore, the eighth factor
(i.e., the presence or absence of concurrensdigtion) favors the retention of federal
jurisdiction.

As the Sixth Circuit held iRomine the nature of the plaintiffs (same in both actions),
the progress of the state coaction (substantially further thaine federal proceeding) and the
order of filing (state court action filed first) @osel strongly in favoof abstention. 160 F.3d
at 341-42. Perhaps most importantly, the avodeof piecemeal litigation, especially where
judicial resources and the labor of thetjgar will require substantial duplication, strongly
favors abstention. The factarstting against abstention incluthee equal convenience of the
fora, the lack of anyes having been taken possession of by the state, and the presence of
concurrent jurisdiction. Of aose, the eight factors are notreechanical checklist, and the
Supreme Court has held that théalpae must be “heavily weightea favor of the exercise of
jurisdiction.” Moses H. Cone Mem'l Hos@60 U.S. at 16. The facbf this case, however,
weigh in favor of abstention. Plaintiff chose file duplicitous lawsuits despite having a
complete remedy available to him in a sinfjeum. The state cotlction has proceeded
substantially beyond the present case, andi#mgers of piecemeal litigation have already
manifested themselves througie pleadings in this caseBecause Sixth Circuit caselaw
requires a stay rather than dismissal, thigoaawill be stayed pending the full resolution of
the Scott County Circuit Court action.

Being sufficiently advised, it is hereby

ORDERED as follows:
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(1) Defendants’ motion to disiss [Record No. 23] iDENIED.

(2)  Plaintiff's motion for leave to file ammended complaint [Record No. 26] is
GRANTED.

(3) Plaintiff's motion for kave to file a sur-repl[Record No. 30] iDENIED.

(4) Plaintiff's second motion to disqgliiy counsel [Record No. 31] IBENIED.

(5)  This action is hereb$TAYED pending full adjudication of the parallel action
in Scott County Circuit Court, Civil Action Nd.6-CI-197. The partieare directed to file
status reports each sixty days while the statet action remains pending and otherwise notify
this Court if the state court action isodved, dismissed atherwise concluded.

This 8" day of December, 2016.

nox.  Signed By:
N Danny C. Reeves D(,Q
United States District Judge
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