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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION
(at Lexington)

JENNIFER GAYLE JACOBI,
Plaintiff, Civil Action No. 5: 16-339-DCR
V.

NANCY A. BERRYHILL, Acting
Commissioner of Social Security,

MEMORANDUM OPINION
AND ORDER

Defendant.
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This matter is pending for considerationcodss-motions for snmary judgment filed
by Plaintiff Jennifer Gayle Jabi and Defendant Nancy A. Bghill, Acting Commissioner
of the Social Security Administration (“tl@ommissioner.”) [Recordlos. 10, 12] Jacobi
argues that the Administratiteaw Judge (“ALJ”) assigned to her case erred in concluding
that she was not disabled withlme meaning of the Social Seity Act (“Act”). Specifically,
she asserts that the ALJ failed to properly @ersthe opinion evidence and to fully consider
all impairments in determing her residual furtonal capacity (“RFC”). Jacobi requests an
award of benefits or,li@rnatively, that this matter beemanded for further administrative
proceedings. The Commissionentends the ALJ properly evaluated the evidence of record
and that the ALJ’s decision shoule affirmed. She further camds that the ALJ’s decision
is supported by substantial evidence.
For the reasons that follow, the Comssioner's motion will be granted and the

administrative decision will baffirmed. The relief soughty Jacobi will be denied.
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l. Procedural History

On March 25, 2013, Jacobi filed a Title Il dipption for a period of disability and
disability insurance benefits, (“DIB”), aljing an onset of disability of April 22, 2011.
[Administrative Transcript;, heafter, “Tr.” 210] After being denied initially and on
reconsideration, Jacobi requested an admitisraearing. [Tr. 108, 117, 125] On February
20, 2015, Jacobi appeared before ALJ DorisPa Lexington, Kentuky. [Tr. 7-45] ALJ
Paris denied benefits in a written decismm March 17, 2015, which the Appeals Council
affirmed. [Tr. 62-72, 1] The claimant hashausted her administraéwemedies and this
matter is ripe for reviewmnder 42 U.S.C. § 405(Q).

I. Background

Jacobi was fifty-three yearsét the time of the ALJ'decision. She was married and
had two adult daughters, one of whom livechaine. [Tr. 12] Jaobi has a high school
education and took one year ofcational training in graphic arTr. 13] Ske worked most
recently in 2008 as a receptionist for the Kekyy Cabinet for Health and Family Services.
[Tr. 353] She also worked for nine years &sacher’s aide in a public elementary school, and
for six years as a self-employedydzare operatofTr. 14-16, 353]

Jacobi reported being five feet, fineches tall and weighing two hundred and ten
pounds. [Tr. 12] She stated that she develafght shoulder pain during her teenage years
and underwent surgery in 1992. iggurgery relieved the painrfa brief time. [Tr. 16-17]

Jacobi advised the ALJ that s@w has pain in both shouldetd. She also reported suffering

1 Jacobi initially alleged aanset date of April 1, 2011 buwtyring the administrative hearing,
she was permitted to amend the date to A#jl2011. [Tr. 10, 210]. In the written decision,
the ALJ erroneously recordéide amended onset date abeary 11, 2011. [Tr. 62]
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from pain in her hands, hips, and feet, whiclgdrein the mid—-1990s[Tr. 18] Physical
therapy and chiropracticgatment were reported tave worsened the pai [Tr. 19] Jacobi
stated that she awoke frequerglyery night due tpain, as well as her need for a new CPAP
machine. [Tr. 21] She also reported hawngered from migraine laelaches her entire adult
life. [Tr. 34] These headaches, which occurmede or twice per ek and include visual
disturbances and nausea, required her to sleeptivo to ten hours. [Tr. 36—37] Jacobi stated
that she lost two jobs because of misBme due to migraines. [Tr. 34]

Jacobi testified that she could “mostly’tba independently, but that she did not do so
as frequently as she had in the past. ?Bj. She did some light cooking, but her husband
often picked up fast-food ondiway home from work.d. Jacobi reported that household
chores often went unfinished, biltat she could load the dishwasher or do a single load of
laundry, sometimes with assistandér. 23—-24] Sheised to read and paint for pleasure, but
she was no longer able to holdaok or a paintbrush. [Tr. 283] Her only hobbies were
watching television and gy Facebook. [Tr. 24, 294]

Jacobi reported being able to sit arahst for about fifteen mutes before changing
positions. [Tr. 29-31] She beled she could walk for abotwventy minutes without stopping
and that she could bend and stbapce or twice.” [Tr. 31] S&had no mental health problems
before she stopped working, but after sheabge unemployed and imasingly ill, Jacobi
claims she became more degwed. [Tr. 27] She receivedunseling in Danville, Kentucky,
which helped, but she did not feel gaaabugh to get regdo go. [Tr. 25]

The record contains treatment notes frdacobi’s primary car@rovider, Dr. Rick
Angel. Dr. Angel noted in March 2008 that Jacobi complained of increased frequency of

migraines and that she had trimultiple preventive medications, but without success. [Tr.
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497] The claimant continued tmmplain of headaches with visual disturbances in February
2009. [Tr. 493] Dr. Angel remieed that a review of symins was otherwise negative and
ordered an MRI of Jacobi’'s braiwhich was normal. [Tr. 49303] Jacobi returned to Dr.
Angel the following month, complaining of a “bftare up” of fiboromyalgia. [Tr. 491] Dr.
Angel prescribed Lortab and vitamin B1Zhe claimant was doing somewhat better by May
2009, but by June, she called Dngel to report that her fibromigaa was worse. [Tr. 489]

Jacobi returned to Dr. Ang@ September 2010 and waepcribed a new fibromyalgia
medication. [Tr. 485] It gmears that her next visit withr. Angel was a little over a year
later. At that time, Jacobi reported that she was “having a lot of trouble” with fiboromyalgia
and that she had not been able to work. 480] It appears that, at some point during the
previous year, Jacobi had discontinued theofilpyalgia medication presbed in September
2010. Id. Dr. Angel prescribed aew medication for the condiioand advised Jacobi to
follow-up in four weeks.ld.

In October 2012, the claimant returned to Dr. Angel, asking for a referral to a
neurologist and a rheumatologist. [Tr. 478—/jgel diagnosed Jacohiith polyarthralgia
and recorded that she had nodules in her hands. [Tr. 478] Diagnostic imaging detected soft
tissue density on the radial aspect of the right second DIP joint. [Tr. 498] A subsequent
laboratory test was negative foretimatoid arthritis factor. [T&08] Jacobi had a final visit
with Dr. Angel in May 2014, before he joinediéferent practice group. Dr. Angel prescribed
pain medicine and commented that Jaceds doing “reasonably well.” [Tr. 659]

Dr. Kelly Cole is the claimant’s treatingetimatologist. Dr. Colsaw Jacobi for the
first time in August 2013. [Tr. 540] With respec arthralgia, Dr. Cole remarked that Jacobi

had no synovitis or abnormal lab results, but diehsevere pain and #tiess. [Tr. 541] She
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also noted decreased range of motion ofrigket shoulder, and heaviness and paresthesia
throughout the extremities. [Tr. 541] Coldereed Jacobi to other specialists, including a
neurologist, and recommended a faltap appointment in four monthsd.

When the claimant returned to Dr. I€adn August 2014, de commented again
regarding Jacobi’s joint pain and stiffness. [@80] Specifically, Cole reported that Jacobi
had left knee pain, that sheperienced catching, and could rsdtaighten it completelyld.
However, the symptoms improved with a Medioke pack and Jacot@fused an injection.
Accordingly, an orthopedic evaluation was deferred at that ticheAn x-ray Dr. Angel had
ordered a few months diar revealed mild multiempartment osteoarthrosis of the left knee.
[Tr. 650, 662]

It appears that Jacobi did not see DrleGmain until March 2015. [Tr. 702] At that
time, Cole assessed Jacobi’s medications freheamatologic standpoint and also agreed to
take over her pain managemdrdgcause Dr. Angel had movedTr. 703] In relation to
arthralgia, Cole commented “[pp@nt] would miss at least 2 daysonthly of work related to
her [symptoms]; before she stoppedrking, was missing 2 days/weekid.

The claimant initiated psychotherapy witn@iAlexander, L.C.S.W., in March 2014.
[Tr. 697] Alexander described Jacobi’'s atten, concentration, insight, and judgment as
good. [Tr. 698] Further, Alexander believéacobi’'s memory, perception, flow of thought,
and speech, were either normal or intatd. However, she described Jacobi's mood as
depressed and her affect as constrictdd Alexander diagnosed Jaw with major depressive
disorder, recurrent, mild, and assigned h@tabal Assessment of Functioning (“GAF”) score
of 75, indicating very mild limitations in functioningee, e.g., Covucci v. Apf8IL F. App’x

909, 913 (6th Cir. 2002).



Jacobi returned for a counseling sesditon following week. [T. 699] Alexander
described Jacobi's mood at that time as eutbyend reported that éne was some slight
improvement. The claimant waswagkd to return for another goseling session in two weeks.
[Tr. 700] It does not appear that the claimeweér returned for anloér session, and she was
formally discharged in Feuary 2015. [Tr. 701]

In May 2013, Jennifer Sutherland, M.$erformed a consultative psychological
examination of the claimanfTr. 528—-32] Sutherland observéitht Jacobi’'s energy level was
adequate and that her mood affda were appropriate. [TE29] She was aware of current
news events and was able to perfagimple mathematical calculation$d. Additionally,
Jacobi was able to describe how everyday iteere similar and able faterpret the meaning
of a common proverbld. The claimant advised Sutherland that she had trouble concentrating
and had been depressed on and offesshe becamecki. [Tr. 530-31]

Sutherland diagnosed Jacobi with major dspive disorder and ipadisorder related
to both psychological and medical conditions. H31] She assigned Jacobi a GAF score of
60, which indicates moderate difficulty social, occupational, or school functionin§ee,
e.g.,Kornecky v. Comm’r of Soc. Setb67 F. App’x 496, 503 (6th Cir. 2006). Sutherland
indicated that Jacobi had a goakility to understand, retaimd follow instructions, and to
relate to others. [Tr. 532]She also believed that Jacobcapacity to sustain attention to
perform simple, repdtve tasks was goodld. Sutherland opined, however, that Jacobi’s
ability to tolerate the stress@pressures associated withy—to—day working activities was
fair. 1d.

Dr. Robert Nold performed a consultaiphysical examinatiom June 2013. [Tr.

533-37] The claimant complained of migrandéibromyalgia, high blood pressure, right
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shoulder issues, anxiety, and depression. She reported that, despite trying multiple
medications, nothing had helpdeer migraine headaches bGymbalta had helped her
fibromyalgia “somewhat.”ld.

Dr. Nold noted that Jacobitervical range of motion was moal, but she reported that
she could not move her neck normally whee Blad a migraine headse [Tr. 534] Her
extremities appeared normal, witle evidence of atrophy. Hower, Nold reported that the
Jacobi had “trigger pressure points in her pasteshoulders and along her paraspinous areas
numbering 18 trigger points that were positive ¢stesit with her diagnosis of fibromyalgia.”
[Tr. 535] The claimant was able to flex aextend her knees and elbows without difficulty.
Her ambulation was normal and Jacléd full forward and lateraldkion of the lumbar spine.
Id. She had normal grip strengdnd was able to penfm fine manipulationwvith her fingers.
[Tr. 535] Her lower ettemity strength was five-out-of-fiyeand she was able to perform a
heel-toe and tandem walkittough she did demonstratense unsteadiness during those
activities. Id. An x—ray of Jacobi’s righshoulder was normald.

Dr. Nold opined that Jacobi’'s main prebi seemed to be henigraine headaches,
which she reported occurred up to three timesya&k. [Tr. 536] He noted that her shoulder
appeared to be normahd that she did not have any “mmaproblem” with her low back.
Additionally, Dr. Nold commented that Jacobiieck range of motion was normal when she
was not experiencing a migraine headadte Ultimately, he concided that, aside from these
issues, Jacobi “appears to badtionally intact.” [Tr. 537]

Dr. Paul Saranga reviewed Jacobils bn September 20, 2013Tr. 101-05] Dr.
Saranga discussed the claimamitgnary care notes and her onggiissues with pain. [Tr.

102] He relied on Dr. Nold’'s examination, which indicated that Jacobi had no significant joint
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problems, but commented that Jacobi wastéthdue to fiboromyalgia and migrainesl. Dr.
Saranga opined that the claimant could smzlly lift and/or carry 50 pounds and could
frequently lift and/or carry 25 pounds. Helieeed she could stand, stand and/or walk six
hours in an eight hour workdayTr. 101] Further, she cadilbalance, stoomrouch, crawl,
and climb ramps and stairs frequently, bould only climb ladders, ropes, or scaffolds
occasionally. [Tr. 102] Dr. Saranga belietkdt Jacobi should avoid concentrated exposure
to hazards such as machyand heights. [Tr. 103]

After considering the entireecord, the ALJ detenined that Jacolbhad the RFC to
perform medium work as defined in 20FR. § 404.1567(c), which was the same RFC
recommended by Dr. Saranga. [68] The ALJ further concludkethat Jacobi was capable of
performing her past relevant woals a receptionist and teacltseide. [Tr. 71] Accordingly,
he determined that she had not been uad#isability through March 31, 2014, the date last
insured. [Tr. 72]

lll.  Standard of Review

Under the Act, a “disability” islefined as “the inability tengage in ‘substantial gainful
activity’ because of a medically determinable pbgisor mental impament of at least one
year’'s expected duration.Cruse v. Comm’r of Soc. Seb02 F.3d 532, 539 {6 Cir. 2007)
(citing 42 U.S.C. 8§ 423(d)(1)(A)).A claimant’s Social Secity disability determination is
made by an ALJ in accordance with “adfistep ‘sequential evaluation processCombs v.
Comm’r of Soc. Sect59 F.3d 640, 642 (6th Cir. 2006) (en banc). If the claimant satisfies the
first four steps of the process, the burden shifthhe Commissioner with respect to the fifth

step. See Jones v. @um’r of Soc. Sec336 F.3d 469, 474 (6th Cir. 2003).



A claimant must first demonstrate thsthe is not engaged isubstantial gainful
employment at the time of the disability application. 20 C.F.R. § 404.1520(b). Second, the
claimant must show that she suffers fransevere impairment or a combination of
impairments. 20 C.F.R. § 4042®(c). Third, if the claimant not engaged in substantial
gainful employment and has a severe impairmentiwis expected to last for at least twelve
months and which meets or equalssted impairment, she will be considered disabled without
regard to age, education, amark experience. 20 C.F.R 404.1520(d). Fourth, if the
claimant has a severe impairment but the C@sioner cannot makedetermination of the
disability based on medical evaluations anatrent work activity, the Commissioner will
review the claimant’'s RFC and relevant pastk to determine whether she can perform her
past work. If she can, she is mi¢abled. 20 C.F.R. § 404.1520(f).

Under the fifth step of the analysis,tiife claimant's impairments prevent her from
doing past work, the Commissioner will consider RFC, age, edation, and past work
experience to determine whetr she can perforrather work. If she cannot perform other
work, the Commissioner will find the claimtdisabled. 20 C.F.R. § 404.1520(g). “The
Commissioner has the burden of proof only on fifih step, proving that there is work
available in the economy thtlite claimant can perform.”White v. Comm’r of Soc. Se812
F. App’x 779, 785 (6th Cir. 2009) (quotitter v. Comm’r of Soc. Se203 F.3d 388, 391 (6th
Cir. 1999)).

A court reviewing a denial of Social Seityibenefits must onlgetermine whether the
ALJ’s findings were supported Ispbstantial evidence and whatktge correct legal standards
were appliedRogers v. Comm’r of Soc. Se486 F.3d 234, 241 (6th Cir. 2007). Substantial

evidence is such relevant evidence as reasemainds might accept as sufficient to support
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the conclusionRichardson v. Peraleg402 U.S. 389, 401 (1971Bass v. McMahgm99 F.3d
506, 509 (6th Cir. 2007). The Commissionerigdings are conclusive if they are supported
by substantial evidence. 42 U.S.C. § 405(g).
IV.  Analysis
A. The ALJ’'s Consideration of Opinion Evidence

Jacobi challenges the ALJ’s reliancetba opinion of consulting source Dr. Saranga
who did not have the opportunity to review. @ole’s treatment notes after September 2013.
It well-established that, in certain instanagsnions from State agey medical sources may
be entitled to greater weight than taasf treating or examining sourceBlakley v. Comm’r
of Soc. Se¢581 F.3d 399, 409 (6th Cir. 200@jting SSR 96—6p, 1996 WL 374180, at *3
(July 2, 1996)). However, when a consultant’s opinion is based on an incomplete case record,
the ALJ must give an indicationahhe or she considered the fHwt the source did not have
the opportunity to review the entire recoid.

The ALJ did not err in his assessment ofdp&ion evidence. In stating that he gave
great weight to Dr. Saranga’s opinion, the ALJedthat Saranga had reviewed the “available
medical evidence in Septemberl30" [Tr. 71] The ALJ alsaliscussed Dr. Cole’s treatment
notes at length, as well as the dates ofmeat, which extended thugh September 2014. It
is clear that the ALJ made aas®oned decision to afford gteweight to Dr. Saranga’s opinion,
despite his inability to review atif Dr. Cole’s treatment notes.

Cole did not provide objective testing ohet examination resultas discussed in the
ALJ’'s opinion. Her notes consisted mainly thfe claimant’s subjective complaints and
information regarding the claimant’'s medicats. [Tr. 71] The claimant’'s other treating

physician, Dr. Angel, did ngtrovide an opinion at allid. And while Dr. Nold’s physical
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examination provided objective information regarding the claimant’s capabilities, Nold’'s
opinion regarding work limitations was very lted. In short, Saranga’s opinion was reliable
and useful, and the ALJ was able to cons@ele’s treatment notes and opinion separately.

Ultimately, the ALJ assigned no weight tol€e opinion that Jacobi would miss two
days of work per month relateo her symptoms. [Tr. 71He reasoned that the opinion
appeared to be based on the claimant’s stibagereport that she previously missed two days
of work per week.ld. The opinion was not supported &ryy objective testing or any type
of examination, other than Cole’s statemdémat Jacobi could not straighten her knee
completely. [Tr. 703] The Al acknowledged that Cole had treated Jacobi several times but,
for the stated reasons, the opinion was neémiany weight. Becae good reasons were
provided for the weight given to DZole’s opinion, the ALJ did not er6eéwilson v. Comm’r
of Soc. Sec378 F.3d 541, 544 (6th C004); 20 C.F.R. § 404.1527.

B. The ALJ’'s Consideration of Arthritis

Jacobi contends that the ALJ did not propedysider her diagnosis of arthritis at step
two of the sequential evaluati, and throughout éhremainder of the opinion. [Record No.
10-1, p. 5] While the ALJ deterned that the claimant’s fibroyalgia was severe, he found
that her arthritis wasot. [Tr. 66]

Establishing a severe impaent at step two is de minimishurdle and is intended to
screen out totally meritless claimsliggs v. Bowen880 F.2d 860, 862 (6th Cir. 1998). An
impairment is not severe “only if it is aglit abnormality that minintly affects work ability
regardless of age, eduica, and experience.ld. However, upon the finding of at least one

severe impairment, the Alnjust go on to considerghimitations imposed bgll impairments.
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See Fisk v. Astrye253 F. App’x 580, 583 (6th Cir. R@). Accordingly, the failure to
characterize osteoarthritis as &ex@ impairment is of little coegiuence. Rathgthe relevant
inquiry is whetheall impairments were considered in determining the claimant’'s R&C.
The ALJ discussed the claimant’s complawmiteft knee pain, awell the claimant’s
reported inability to straighteher knee completelyy Decembei2014. [Tr. 66 However,
this appears in the “problem sgdof Dr. Cole’s treatment not@nd there is no indication that
Cole performed any obgtive testing concerning Jacobi'sden [Tr. 703] The claimant
achieved improvement with medication, refdisen injection, and deferred an orthopedic
evaluation. Id. It does not appear that she ever received further intervention for her knee
problems. And, as the ALJ noteahly mild osteoarthrosis was obged on an x-ray. [Tr. 66]
The claimant argues that the ALJ failedirioorporate the limitations resulting from
her arthritis at step four, but she doesidentify the nature athose limitations. $eeRecord
No. 10-1, p. 5-6] While Dr. Cole offered a clusory opinion that Jacobi would have a high
rate of absenteeism from work, neither @ole nor any otherasirce opined regarding
functional limitations caused bythritis. Although fibromyalgia isiot a form of arthritis, it
impairs the joints and/or soft tissuasd causes chronic, diffuse paiBee Eastin v. Reliance
Std. Life Ins. Co.No. 2: 12-cv-140, 2013 WL 4648736,*at(E.D. Ky. Aug. 23, 2013). The
claimant has not established that her arthritis caused any imparbegnd those caused by
fibromyalgia, which the ALJ distssed extensively in his opam. Further, Jacobi has not
explained how she believes her RFC shouldubtner restricted to account for the alleged
limitations caused by arthritis Accordingly, the ALJ didnot err with respect to his

consideration of thelaimant’s arthritis.
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C. Full and Fair Hearing

The claimant contends that she was degatia full and fair hearing because the ALJ
assigned to this case “seemed to be on ‘autt’ pidimes,” made a c¢dusing statement and,
on three occasions, stopped and stared “favakward amount of time.” [Record No. 10-1,
p. 1] However, she does not claim that the alleged conduct prevented the ALJ from fully
evaluating the evidence. Basew the hearing transcript and the thorough discussion of the
evidence included in the ALJ’s opinion, it is clehat he examined the record thoroughly.
The claimant has failed to identify any préice she might have #ered, and she has
presented this argumein a general anguperficial manner.See McPherson v. Kelsey25
F.3d 989, 995-96 (6th Cir. 1997(l]ssues adverted tdn a perfunctory manner,
unaccompanied by some effort at developepliisnent are deemed wad.”) Accordingly,
Jacobi has failed to demonstrate that the Alalleged conduct is a basis for reversing the
Commissioner’s decision.

Based on the foregoing, it is hereby

ORDERED as follows:

1. Defendant Nancy A. Berryhill's Math for Summary Judgent [Record No.
12] isGRANTED.

2. Plaintiff Jennifer Gayle Jacobi’'s Mon for Summary Judgent [Record No.
10] isDENIED.

3. Theadministratie decision will bAAFFIRMED by separate Judgment entered

this date.
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This 10" day of April, 2017.

Signed By:
- Danny C. Reeves ‘DC,Q
United States District Judge
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