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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
SOUTHERN DIVISION
(at London)

JASON CALDWELL,
Plaintiff, Civil Action No. 6: 12-253-DCR
V.

NANCY A. BERRYHILL, Acting
Commissioner of Social Security,

MEMORANDUM OPINION
AND ORDER

Defendant.
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This matter is pending for considerationcobss-motions for sumany judgment filed
by Plaintiff Jason Caldwell (“Calgell” or “the Claimant”) andefendant Nancy A. Berryhill,
Acting Commissioner of Social Securitytlfe Commissioner”). [Record Nos. 20, 21]
Caldwell contends that the administrative lpwige (“ALJ”) assigned to his case erred by
denying his claims for disabilitncome benefits (“DIB”) and gaplemental security income
(“SSI”). [Record No. 20-1] Heequests that the Court ditea finding of disability or,
alternatively, remand the matter for furthemaxistrative proceedings before a new ALJ.
[Record No. 20-1, p. 12] The Conssioner contends that ti#¢.J's decision is supported by
substantial evidence and should be affirmed: the reasons discussed below, the Court will
grant the Commissioner’s motion anchgléhe relief sought by Caldwell.

l. Procedural History

On March 22, 2010, Caldwell filed concurreagplications for a period of disability

and DIB under Title Il of the Social Securiact (“the Act”) and SSlunder Title XVI of the

Act. [Administrative TranscriptTr.,” 374, 379] Caldwell Beged that his disability began
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March 5, 2010. [Tr. 4] The $@l Security Administration 8SA”) denied his applications
initially and upon reconsideratiofiTr. 169—-96] Caldwell requestash administrative hearing
before an ALJ, who issuawritten decision denying beneftie August 1, 2011. [Tr. 200—
209] He sought review by the Appeals Caynwhich was denied. [Tr. 214]. Caldwell
appealed to the United States District Courttie Eastern District of Kentucky. However,
the Commissioner moved to remath@ case pursuant to sergersix of 42 U.S.C. § 405(g)
because significant portions of the audio recugdif the ALJ hearing weiieaudible. [Record
No. 8] This Court remandeddhmatter for further administige proceedings. [Record No.
9]

Upon remand, ALJ Don Parigrducted a new hearing dwgust 5, 2014. [Tr. 21]
ALJ Paris issued a written decision denying benefits on August 22, 2014. [Tr. 4-15] Caldwell
filed for review with the Appeals Council, wain was denied on April 14, 2016. [Tr. 789]
Accordingly, the claimant has exhausted his adsiriaiive remedies and this matter is ripe for
review under 42 U.S.&8 405(g), 1383(c)(3).

I. Background

Caldwell was 39 years-oldt the time of the ALJ’'s etision and has a high school
education. [Tr. 14-15He attended special educatioasdes and gradudt&@om high school
in 1994. [Tr. 26, 45] He also has some vocalfitmazning in mining, but never worked in that
field. Id. Caldwell was employed prenisly as a bus monitor, jior, security guard, and in
a farm supply store. [Tr. 26—-PHe stopped working in Marc®010. [Tr. 597] At the time
of the administrative hearing, davell lived with his parents and he held a driver’s license,

which he used to drive to chalr and to shop. [Tr. 25]



Caldwell contends that he is unable to wawle to pain in his neck and low back, which
began after an automobile acaitéen 2003. [Tr. 30] He reqred neck surgery following the
car accident and has been treated with narcoticadoe than ten year$Ir. 34-36] Caldwell
reports that the accident also resulted in dl $facture, head injuriesand inner ear damage.
[Tr. 635] As a consequence, he contend$idsetrouble hearing, as well as a mental condition
that prevents him from concentratingdafollowing directions. [Tr. 598]

Caldwell reported being fivieet, four inches tall and wghing 245 pounds. [Tr. 25]
He testified that he did not walk or exerciseaoregular basis, but believed that he could walk
and stand for approximately 30 minutes before stapfo rest. [Tr. 37]He further testified
that he was only able to slebptween two and thrdeours each night. [Tr. 39] Caldwell
denied having been treated by antad health professional andrded needing such treatment.
[Tr. 40]

On May 29, 2010, Helen Obnnell, M.D., examined Caldwell regarding his
allegations of physical disability. [Tr. 640Dr. O’'Donnell report begins by recounting
Caldwell's subjective complaintsyhich included neck and low back pain, as well as left
shoulder pain. [Tr. 640-41] Caldwell also cdanped of intermittenbumbness of both hands
and hearing loss. [Tr. 641] Additionally, I@aell and his father told Dr. O’Donnell that
Caldwell cannot perform “lg skills” independently.ld. Caldwell reportedly relies on his
parents for assiahce managing money andst fully literate. Id.

Upon examination, Dr. O’Donnell found th@&aldwell’'s hearing was appropriate for
conversation, although there wdscreased perception of fingerh on the right. [Tr. 642]
O’Donnell noted tenderness upgpalpation of the musculatirof the neck and backid.

Although Caldwell’s grip strength was normal,was unable to complete strength testing of
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the left arm, complaing of shoulder fatige and neck paind. Range of mtion was limited
in both shoulders and lower extremitied. Caldwell was able to s@t and return to standing,
but with pain. [Tr. 643] His toe drheel walking wersymmetrical.ld. Caldwell was able
to get up from a chair and get ontoex@amination table without assistantze.

O’Donnell concluded that Caldwell hate ability to perform activities involving
sitting which allow frequent changing of positiand appropriate breaks that did not involve
the use of his head in extension and the mmatif his low back. [Tr. 643] Further, she
believed Caldwell could walk short distascand stand for short periods of timdd.
Repetitive bending, squatting, kneeling, anding overhead, however, would all likely
increase painld. Any weight bearing activity (such as standing, walking, lifting, carrying,
pushing, and, pulling) would be expected tor@ase symptoms bbck and leg painld. Dr.
O’Donnell noted that Caldwell understood instrans with some repetitions and responded
appropriately to all requests, ewahen uncomfortable. [Tr. 643—44]

On July 28, 2010, Carlos Hernandez, MiBviewed Caldwell’s file and provided his
opinion regarding Caldwell’s residual functiomalpacity (“RFC”). [T. 178-183] He opined
that Caldwell could occasionally lift and ca2® pounds and could frequéy lift and carry
10 pounds. [Tr. 178] Hernandez believed@ttiCaldwell could stand, walk, and sit
approximately six hours in an eight hour work dag. Further, he indicated that Caldwell
could occasionally climb ramps and stairsuldooccasionally croug kneel, and stoop, but
that he could never climb ladderspes, or scaffolds. [Tr. 179]

On September 10, 2010, Caldwell’s tregtiphysician, Dr. Jeff Prater, provided a
functional capacity assessmenfTr. 674—678] On Jul\l7, 2014, Dr. Prater, provided a

deposition to Caldwell’'s attorney regarding Caltlisgunctional abilities. [Tr. 765] As of
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July 2014, Prater had been tregtiDaldwell for approximately fiien years. [Tr. 771] Most
recently, Prater had treated hion high blood pressur@nd allergies, as Wes pain, for which
he prescribed hydrocodone, Flexeril, and Melaxicg[Tr. 766] Prater diagnosed Caldwell
with fiboromyalgia based on pain and the presence of trigger points in the neck and low back.
[Tr. 767] He testified that déwell had carpal tunnel syndr@nbased on a positive Tinel's
sign and Phalen’s sign. [Tr. 769] He alsagtiosed Caldwell with lateral epicondylitis which,
according to Prater, affected Caldweléctivities of daily living. [Tr. 770]

Dr. Prater opined that Caldwell could wakourth of a block without rest or severe
pain. [Tr. 780] Further, Prat indicated that Caldwell couklt or stand for ten to fifteen
minutes at a time and for two houdadal in an eight-hour work dayld. Prater believed that
Caldwell would have to movaround constantly during the daag he must @nge positions
to remain comfortable, even when he is at hoijfe. 781] Prater stated that Caldwell could
not lift anything heavier than a lifan of milk without causing oworsening pain. [Tr. 677,
781] Further, he believed that Caldwell’s abilibygrasp, twist, perform fine manipulations,
and reach overhead were lindt200 percent due to his handmeness and elbow pain. [Tr.
677, 782] Dr. Prater also concluded thald@ell was prevented fra stooping and crouching
because it could exacerbate his pain as welljageihis low back. [Tr. 677, 782] Dr. Prater
opined that Caldwell's symptonasd condition would progressiyevorsen. [Tr. 774]

Phil Pack, M.S., examined Caldwell fopaychological assessment on May 7, 2010.
[Tr. 634] Pack reported that Caldwell had #igant hearing problemand Pack was required
to repeat words ia very loud voiceld. Pack evaluated Caldwell’s cognitive ability and word
recognition, and looked for sigrof malingering. [T. 636—37] Pack oped that Caldwell’s

general cognitive skills were the borderline to low-averagenge and that his prognosis for
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independent functioning was fair. [Tr. 637] cRdelieved that Caldwlevould be capable of
managing benefits, were they awarded. [638] He also recomended an audiology
examination.ld.

On June 17, 2010, Ann DemarePh.D., reviewed Caldws file and provided a
mental residual functional capacity assessmefitr. 655-57] Dem@e determined that
Caldwell’s abilities to understdn remember, and carry outtdéed instructions were
moderately limited. [Tr. 655Further, his abilities to work inoordination with or proximity
to others without being distracted by thewas moderately limited, as was his ability to
complete a normal workday @rorkweek without interruptions from psychologically-based
symptoms. [Tr. 655-56] Adkibnally, Demaree concluded th@aldwell’s ability to respond
appropriately to changes in the work setting waaglerately limited. [Tr. 656] On July 28,
2010, Jan Jacobson, Ph.D., also provided aaheesidual functional capacity assessment,
which mirrored the findings ddr. Demaree.[Tr. 180-82]

On June 24, 2014, Michefanburgey, M.A., perfomed a psychological assessment of
Caldwell at the request of his attey. [Tr. 751] Caldwell igorted to Amburgeyhat he had
memory problems and that he “stay[ed]voars.” [Tr. 752] Amburgey observed that
Caldwell had problems recalling words during thession and that hawerall intellectual
resources appeared limitetd. Caldwell’'s mother reported @h Caldwell was held back in
first, second, and eith@fth or sixth grade.Id.

Amburgey administered the WAIS-IV, arstrument which assesses intelligence, and
found Caldwell to have a Full 8e 1Q of 67, whichfalls within the mild range of mental
retardation. [Tr. 754] Whildis nonverbal reasoning abilitie#gere better than his verbal

reasoning skills, nearly all skills webelow the norm for his agdd. Amburgey concluded
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that Caldwell could comprehend and follow throwgkh only basic instructions. [Tr. 755]
Further, she opined that he would not be &bEomprehend, remember, or complete complex
tasks due to his hearing, intelledtdaficits, and physical well-beindd.

The ALJ determined that Caldwell hacetfollowing severe impairments: affective
disorder; borderline intellectual functioningasis-post cervical fusion with degenerative
changes at multiple levels of the cervical spsprain and strain of the right shoulder; hearing
loss in the right ear; and obesity. [Tr. 6] #ftermined, however, that Caldwell did not have
an impairment or combination ohpairments that met or meaily equaled a listing under 20
C.F.R. Part 404, Subpart P, Amoix 1, however. [Tr. 6-7]

After considering the record, the ALJtdenined that Caldell had the residual
functional capacity to perform a reduced ramgdight work as defined in 20 C.F.R. 88
404.1567(b) and 416.967(b)Tr. 9] Specificallythe ALJ determined that

[Caldwell] should avoid climbing ladders and scaffolds. He can climb
ramps or stairs, stoop, crawl, kneahdacrouch occasionally. He can reach
overhead with his righarm and shoulder no morhan frequently. The
claimant’s ability to perfornfight work is diminished by hearing loss in the right

ear. The claimant should avoid whole-adbration. The dimant is mildly

limited in activities of ddy living. He has modeta limitations in social

functioning and in concentration, persistenor pace. The claimant is limited

to unskilled, entry-level work.

[Tr. 9]

Because there were jobs existing in significant numbers in the national economy that
Caldwell could perform, the ALdetermined that he had natdn under a disdity from the

alleged onset date through the datéhef ALJ’s decision. [Tr. 14]



lll.  Standard of Review

Under the Act, a “disability” islefined as “the inability tengage in ‘substantial gainful
activity’ because of a medically determinable pbglsor mental impament of at least one
year's expected duration.Cruse v. Comm’r of Soc. Seb02 F.3d 532, 539 {6 Cir. 2007)
(citing 42 U.S.C. 8§ 423(d)(1)(A)).A claimant’s Social Secity disability determination is
made by an ALJ in accordance with “adfistep ‘sequential evaluation processCombs v.
Comm’r of Soc. Sec459 F.3d 640, 642 (6th Cir. 2006) (en banc) (quoting 20 C.F.R. 8
404.1520(a)(4)). If the claimant satisfies the fiitr steps of the process, the burden shifts
to the Commissioner with spect to the fifth stepSee Jones v. Comm’r of Soc. S886 F.3d
469, 474 (6th Cir. 2003).

A claimant must first deonstrate that he is not erggd in substantial gainful
employment at the time of the disabilapplication. 20 C.IR. 88 404.1520(b), 416.920(b).
Second, the claimant must shdvat he suffers froma severe impairment or a combination of
impairments. 20 C.F.R. 88 404.1520(c), 416.9207d)ird, if the claimant is not engaged in
substantial gainful employment and has a sewepairment which is expected to last for at
least twelve months and whicheets or equals a listed impagnt, he will be considered
disabled without regard to age, educatiamg work experience20 C.F.R. 88 404.1520(d),
416.920(d). Fourth, if the claimant has a sevenpairment but the Commissioner cannot
make a determination of the disability basedmadical evaluations and current work activity,
the Commissioner will review thdaimant’s residual functionalctivity (“RFC”) and relevant
past work to determine whether he can perforsngaist work. If he can, he is not disabled.

20 C.F.R. §§ 404.1520(f), 416.920(f).



Under the fifth step of the analysis,tiife claimant’s impairments prevent him from
doing past work, the Commissionell consider his RFC, agesducation, and past work
experience to determine whether he can perfuimar work. If he camot perform other work,
the Commissioner will find the claimantsdibled. 20 C.F.R. 88 404.1520(g), 416.920(g).
“The Commissioner has the burdeihproof only on ‘the fifthstep, proving that there is work
available in the economy thtte claimant can perform.”White v. Comm’r of Soc. Se812
F. App’x 779, 785 (6th Cir. 2009) (quotitter v. Comm’r of Soc. Se@03 F.3d 388, 391 (6th
Cir. 1999)).

This Court’s review is linted to determining whetheraALJ’s findings are supported
by substantial evidence and whether the ALJ egeal the proper legal standards in reaching
his decision.Rogers v. Comm’r of Soc. Se¢86 F.3d 234, 241 (6th Cir. 2007). Substantial
evidence is such relevant evidence as reasemainds might accept as sufficient to support
the conclusionRichardson v. Peraleg02 U.S. 389, 401 (1971Bass v. McMahom99 F.3d
506, 509 (6th Cir. 2007). The Commissionerigdings are conclusive if they are supported
by substantial evidence. 42 U.S.C. 8§ 405(qg).

IV.  Analysis
A. Determination Regarding Listing 12.05(C)is Supported by Substantial Evidence

Substantial evidence supports the ALJ’s decishat Caldwell did not meet the criteria
for listing 12.05(C) of the Ling of Impairments in 20 C.R. Pt. 404, Subpart P, App. 1
(“Listing 12.05(C)"), which defines intellectudisability. A claimant must demonstrate the
following to satisfy Listing 12.05(C): (1) that b&periences “significatyt subaverage general
intellectual functioning with deficits in adap&vunctioning [that] initally manifested during

the developmental period;” [i.e., before age @)]that he has a “valid verbal, performance,
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or full scale 1Q of 60 through 70;” and (3) tHa suffers from “a physal or other mental
impairment imposing an addial and significant work-related limitation of function/Vest
v. Comm’r of Soc. Se@40 F. App’'x 692, 697-98 (6th Cir. 2007) (quoting Listing 12.05(C)).

In view of Caldwell’'s full-scale IQ of 67the ALJ considered the requirements of
Listing 12.05(C) and was not persuaded that @ells intellectual defidgs manifested prior
to age 22 to a degree that constituted anleat®al disability. [Tr. 8] While Caldwell
reportedly took special eduaati classes throughout school, #erere inconsistencies in his
educational recordsld. For instance, Caldwell’'s standazdd test scores were very poor
when it came to “language mechanics,” but heestam the 33 to 44 percentile in “language
expression.” [Tr. 475-76] Accdingly, the ALJ gave some wgit to these records but did
not accept at face value that the scores re@atdwell’s intellect during his formative years.
[Tr. 9]

Critically, because adaptive functioning dsstinct from intellectual functioning, a
claimant is required to provide evidence chpitive functioning deficits related to sub-average
intellectual functioning durinthe developmental year®eterson v. Comm’r of Soc. Se&g52
F. App’x 533, 540 (6th Cir. 2014).A history of special edutian and an adult 1Q score are
not necessarily sufficient to demonstrate thelaamant had adaptive functioning deficits prior
to the age of 221d. The ALJ noted that Caldwell haslth@mployment consistently during

his adult life, including jobs identified as serkited work. [Tr. 9] In his motion for summary

! Adaptive functioning has been deseil as “a claimant’s effectiveness in areas such as social
skills, communication, and daily living skills.\West v. Comm’r of Soc. Se240 F. App’x
692, 698 (6th Cir. 2007) (citingeller v. Dog 509 U.S. 312319 (1993)).
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judgment, the plaintiff discussediaptive limitations that he has experienced as an adult, but
did not address evidence of adaptive limitasithat manifested before the age of 22.

The ALJ’s decision is not sudgjt to reversal, even if theiesubstantial evidence in the
record that would have suppedt an opposite conclusion, Bmg as substantial evidence
supports the conclusion reachedey v. Callahan109 F.3d 270, 273 (6th Cir. 1997). The
record adequatelupports the ALJ’s conclusion thatl®aell does not meet Listing 12.05(C).

B. ALJ Did Not Err Regarding Claimant’s Obesity

Caldwell argues that, despite acknadgeg his body mass index (“BMI”) of 43.24,
the ALJ did not incorporate his diagnosis of obesity into his RFC, as required under the law.
Social Security Ruling 02-01p explains the easibn of obesity. Although obesity is no
longer a listed impairment, adjudicators mustisider its effects wheavaluating disability.

SSR 02-01p, 2000 WL 628049 (Sept. 12, 2002). The ALJ indicated that obesity was one of
Caldwell’s severe impairnmés, but when combinaeaith other impairments, it was not of such
magnitude that it medically equaladisted impairment. [Tr. 6-7]

The ALJ considered Caldwell’'s obesity determining his RFC. [Tr. 7] Caldwell
argues that this statement is mere “lip seyiand that obesity was not actually considered.
However, Caldwell has not identified anylditional limitations that should have been
incorporated because of his obesity, but were not. Further, all of the medical evidence the ALJ
relied upon necessarily took Caldwell's obesityo consideration. SSR 02-01p does not
dictate a particular mode of @ysis regarding obesity—it meretirects the ALJ to consider
the impairment, in combination with other pairments, at all stages of the sequential

evaluation.Bledsoe v. Barnhaytl65 F. App’x 408, 411-12 (6th Cir. 2006). The claimant has
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failed to show that the ALJpplied the law incorrectly or #t the RFC was not supported by
substantial evidence.
C. Substantial EvidenceSupports the ALJ's Determination

Caldwell argues, in a conclusory fashiorgttthe ALJ’s determination that he is not
disabled is not supported by substantial evidende. contends that, when the evidence of
record is considered in its ey, it is apparent &t he cannot perform “a@ide range of even
sedentary work on a regular and sustainedsbbagRecord No. 20-1p. 11] Caldwell does
not identify any particular evidence that the ALJ weighed inappropriately, however. “Issues
adverted to in a perfunctory manner,ausoompanied by some feft at developed
argumentation, are deemed waivéids insufficient for a partyo mention a pssible argument
in [a] skeletal way, leaving the court to put flesh on its bonEkPherson v. Kelsey 25 F.3d
989, 995-96 (6th Cir. 1997).

Regardless of the claimanfailure to develop this arguent, the Court has reviewed
the record and finds that the ALJ’s decisiosugpported by substantial evidence. Dr. Prater
was the only treating physician wiprovided an opinion. The AlLlgave Dr. Prater’s findings
little weight because the extreme limitatiohne assessed were not supported by objective
clinical findings or the entiretgf the record. [Tr. 13] The Alassigned significant weight to
the opinions of Drs. Hernandez and O’Donnelll dhese opinions were more consistent with
each other and the racbas a wholeld.

With respect to the claimant’s cognitifnctioning, the ALJ gave significant weight
to the opinions of Pack, Demaree, and Jamobs[Tr. 13] The ALJ gave little weight to
Michele Amburgey’s opinion, as her opinions wereonsistent with theecord as a whole,

particularly Caldwell’s higiry of long-term employmeni semi-skilled jobs.ld.
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Based on the foregoing analysis, it is hereby

ORDERED as follows:

1. Defendant Nancy A. Berryhill's Man for Summary Judgent [Record No.
21] isGRANTED.

2. Plaintiff Jason Caldwell’'s Motion fdlSummary JudgmernRecord No. 20] is
DENIED.

3. Theadministratie decision will bAAFFIRMED by separate Judgment
entered this date.

This 10" day of March, 2017.

Signed By:
- Danny C. Reeves DCQ
United States District Judge
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