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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
SOUTHERN DIVISIONAT LONDON

MICHAEL GENE TERRELONGE )
)
Petitioner, )  Civil Action No. 6:15-CV-221-GFVT
)
V. )
) MEMORANDUM OPINION
J. C. HOLLAND, Warden, ) &
) ORDER
Respondent. )
)

*kk%k *kkk *kkk *kk%k

PetitionerMichael Gene Terrelonge aninmate confinedy theBureau of Prisons in
theUnited States PenitentiaiyicCrearylocated in Pine Knot, Kentucky. Terrelonge has
filed apro se petition forwrit of habeas corpus pursuant to 28 U.S.C. § 2241 [R. 1], in which
he challenges his federal firearm and bank robbery convictions and his resultin@dd-m
sentence Terrelonge has paid the $5.00 filing fee. [R. 12]

In conducting an initial review of a habeas petition under 28 U.S.C. § 2243, the Court
should not grant the relief sought “if it plainly appears from the petition andt@ched
exhibits that the petitioner is not entitled to relief.” Rule 4 of the Ruteg&fhing § 2254
Cases in the hited States District Courts (applicable to § 2241 petitions pursuant to Rule
1(b)). However, becaudesrrelonge is not represented by an attorney, the Court evaluates
his petition under a more lenient standaldickson v. Pardus, 551 U.S. 89, 94 (2007)

Burton v. Jones, 321 F.3d 569, 573 (6th Cir. 2008yerruled on other grounds, Jonesv.
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Bock, 549 U.S. 199 (2007). At this stage of the proceeding, the Court accepts Tefselonge
factual allegations as true and liberally construs¢elgal claims in Is favor. But for the
reasons set forth below, the Court determines that Terreisngeentitled to the relidie
seeksandhis § 2241 habeas petitianusttherefore be denied.

I

Terrelonge was charged in a superseding bill of indictment with one count of
conspiracy to commit bank robbery, in violation of 18 U.S.C. § 371(Count One); two counts
of bank robbery/armed bank robbery and aiding and abetting the same, in violation of 18
U.S.C. 88 2113(a), (d) and 18 U.S.C. 8§ 2 (Count Two); and one count of using, carrying,
possessing and brandishing of a firearm during and in relation to a crime of violence (bank
robbery), and aiding abetting the same, all in violation of 18 U.S.C. 88 924(c)(1)(N)(i)(ii
and 18 U.S.C. § 2 (Count Thred)nited Satesv. Michael Gene Terrelonge, No. 3:09CR-
229-RJGDCK-1 (W.D.N.C. 2009)

Terrelonge was later charged in a Superseding Indictment with two additional counts
of bank robbery/armed bank robbery, and two counts of using, carrying, possessing and
brandishing a firearm during and in furtherance of a crime of violence (bank roblery). |
R. 15, therein] A jury convicted Terrelonge on all seven counts set forth in the Slipgrse
Indictment, and on September 22, 2011, Terrelonge was sentersegdda 744-month
prison term. Terrelonge appealed, but his conviction and sentence were affirthed in a
respects in @er curiam opinion. United States v. Michael Gene Terrelonge, 520 F. App’x

151 (4th Cir.) (unpublishedgert. denied, 134 S. Ct. 228 (2013).



In June 2014, Terrelonge filed a motion to vacate, set aside, or correct his sentence
under 28 U.S.C. 8§ 225 which he asserted twelve separate claiMghael Gene
Terrelonge v. United Sates, No. 3:14€CV-360-RJC (W.D.N.C. 2014) [R. 1; R. 4; R. 6;
therein] On November 30, 2015, the district court denied Terrelonge’s § 2255 motion,
concluding that Terrelonge’s claims either facially katknerit and/or that he had waived
the claims by failing to assert them on appeal. [R. 26spmmary of the claims which
Terrelonge raised in that motion, and the disposition of those claimacessary to fully
evaluate Terrelonge’s § 2241 petition.

In his first claim, Terelongealleged hat the district court lacked jurisdiction over his
criminal prosecution, anth particular, over the “real religious property (Temple) the body
Michael Gene Terrelonge(citation omitted). Terrelonge also alleged that his First
Amendment rights were violated during bréminal prosecution because he “was deprived
of his rights of privacy by the AGENTS of the UNITED STATES Corporation, isgoed
(kidnapped) with strangers to be disenfranchised (inmates) and processing mye(Micha
Gene Terrelonge) finger print (SEAL) into their corporate data b&@idtion omitted)

The district court dismissed both claims as either nonsensical or without fieerét 4] In
histhird claim, Terrelongallegedthat his Second Amendment right to bear arms was
violated but he district court dismissdtiat claim finding thatTerrebnge offered “no lucid
support for his argument.”ld.]

In his fourth claim, Terrelonge alleged that his Fourth Amendment right to be free
from an unreasonable search and seizure was violated whenftaeeement “seized [the]
real religious propertyllemple) human body” of Petitioner (citations omitte@hedistrict
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court dsmissedhat claimon two grounds: (1that law enforcement had obtained a valid
arrest warrant following the return of Terrelonge’s original indictment,Tamcelonge was
arresed few days later and detained pending his federal trial, anklaiZTerrelongdad
waived the argumerty not raisingt on appeal. 1d.]

In his fifth claim, Terrelongeallegedthat his Fifth Amendment rights to due process,
to be free from selincrimination, and to be free from double jeopardy were violated during
his prosecution, andhatthe federal courts did not have personal or sulijeter
jurisdiction to prosecute him. The district court dismissed all of thosegldmding them
to be “plainly without foundation.” Ifl., p. 5, therein]

In that same claim, Terrelonge challenged the legalityeoéthdence which was
seized by law enforcement and offered as proof at his fedataand also alleged that he
had been deprived of discovery during his criminal prosecution. The district court dmiss
those claims, finding them tme “meritless,” and further concluded that Terrelonge had
waived the claims by failing to present them on appddl] [The district court also
dismissed asdseless Terrelonge’s allegation that he was forced to testify againstfhimsel
noting that Terrelonge did not testify at his trifiild.] The district court also dismissed
Terrelonge’s other related clairfthat his counsel was ineffective for failingdballenge his
confession and that the Double Jeopardy Clause was violated), concluding thangésrel
confession was knowing and voluntaryd.]

In his sixth claim, Terrelonge argued thé Sixth Amendment right to confront
witnesses, his right to a jury trial and a Speedy Trial, and his right to cdwatsbeen
violatedduring his criminal prosecution. The district court dismissed those claimsdgindi
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that Terrelonge waived them by not raising them on appka]. As for Terrelonge’s
allegaton that hehad been denied effective assistance of counsel, the district court concluded
that Terrelonge demonstrated no prejudice stemming ditimrthealleged delay in his trial
and/or the alleged deficient performance of his counsel; that the evaluationedbiiger's
competency contributed to the delay; and that Terrelsrige refusal to work with counsel
in an efbrt to prepare for trial . . .atessitated motions to withdraw and additional time for
hearings.” [d., p. 6, therein]

The districtcourtalsorejected Terrelonge’s seventh claim, which wes his
Seventh Amendment rights had besolated because law enforcement and the judicial
system conspired to deprive him of his inherited rights, to convict and/or kidnap hiro, and t
deprive himof a fair trial. The ditrict court determined that tbeallegations failed to state
any possible groundsr relief. [Id.]

In his eighth claimTerrelonge’sargued that his sentence violated his Eighth
Amendment right to be free from excessive bail, fines, and cruel and unusuahpemish
The district court rejected that claiexplaining that on direct appeal of his convictitire
Fourth Circuit hadejected any challenge to Terrelonge’s senté&yoceoncluding that
mandatory terms of imprisonment for the 8§ 924(c) cfésnwerestatutorily prescribed.ld.]
The district court summarily dismissed Terrelonge’s next two claimisich werethat his
rights guaranteed under Ninth and Tenth Amendment of the U.S. Constitution, xetpecti
had been viol&d—finding thatthe claimseitherfailed to state a reasonable basis for relief

or lackedmerit. [id.]



In his eleventh claim, Terrelonge argued that his that the federal governmeat did
have subject matter jurisdiction to prosecute him on the charges related to his barikspbber
because similar charges were pending in state wdam the federal governmentsi
indicted him on the same charges. The district court dismissed that clainmiegptlaat
“...there is no such prohibition on dual sovereigns proceeding on similar chartgesg. [,
therein] The district court also summarily dismissed Terrelonge’s reliiied aleging
abuse of process, false imprisonment, misapplication, misrepresentatioailedd meet
burden of proof, becaugesrrelong did not raise them on direct appeal and because the
claimswere*“clearly meritless.” [d.]

In his final claim (number twelve), Terrelonge again challenged the subgster
jurisdiction of the federal courts to try him on the bank robberytsoand the related crimes
and to sentence him to prisafterconviction. The district court summarily dismissed that
challenge describing it as “plainly meritless.1d.] After denying Terrelonge’s § 2255
motion, thedistrict courtalsodeclined to ssueTerrelonge a certificate of appealabilityd.|
p. 8, thereih Terrelongedid not appeal the denial of his § 2255 motion vbagted no time
in filing the instant § 2241 petition in this Court nine days later, on December 9, 2015.

I
A

In his § 2241 petition, Terrelongelvanceshe same twelve clainchallengeavhich
heunsuccessfully asserted in his § 2255 motidsing the same basic framework, the same
awkward languagesimilar bible references, and the same incomprehensible analolie's
he employed in his § 2255 motion, Terrelonge again challenges the jurisdiction of the federal
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courts over higriminal prosecution; challenges the sufficiency of the evidersesl to
convict him; alleges that he was denied his right to counsel during his criminatyirose
(in violation of this rights guaranteed under the Sixth Amendment of the U.S. Caomsjtut
and alleges that he wdsnied due process during his criminal prosecution (in violation of
this rights guaranteed under the Fifth Amendment of the U.S. Constitution).

Terrelonge appears to be asking that this Court set aside his conviction andesente
although the specific (and nonsensidafjiguage that he usesthe “Request for Relief”
section of his § 2241 petition agkss Court to *..DISCHARGE THE
ASSUMED/PRESUMED DEBT [SIN] of the MISNOMER NOM de guerre...and set me
Michael Gene Terrelonge at liberty with the Bond to the caseddiately....” [R.1, p. 20
(capital letters in original)]

B

As a general rule, 28 U.S.C. § 2255 providesctireect avenue to challenge a federal
conviction or sentence, whereas a federal prisoner may file a § 2241 petitios if he i
challenging the execution of his sentenoe,(the BOP’s calculation of sentence credits or
other issues affecting the lengthha$ sentence)fsee United Sates v. Peterman, 249 F.3d
458, 461 (6th Cir. 2001}ee also Charlesv. Chandler, 180 F.3d 753, 755-56 (6th Cir.
1999). The Sixth Circuit has provided the following explanation of the differencedretwe
the two statutes:

[Clourts have uniformly held that claims asserted by federal prisoners that

seek to challenge their convictions or imposition of their sentence shall be

filed in the [jurisdiction of the] sentencing court under 28 U.S.C. § 2255, and

that claims seeking to chahge the execution or manner in which the sentence

is served shall be filed in the court having jurisdiction over the prisoner’s

custodian under 28 U.S.C. § 2241.
7



Terrell v. United Sates, 564 F.3d 442, 447 (6th Cir. 2009) (internal quotation marks

omitted). In short, 28 U.S.C. § 2255 as opposed to § 2241 provides the primary avenue for
federal prisoners seeking relief from an unlawful conviction or sentessedCapaldi V.

Pontesso, 135 F.3d 1122, 1123 (6th Cir. 2003).

The “savings clause” of § 2255(e)ovides a narrow exception to this general rule.
Under this clause, a prisoner may to challenge the legality of his conviction thr@uzgva
petition if his remedy under § 2255 “is inadequate or ineffective” to testdhstjeof his
detention. 28 U.S.C. § 2255(e). This exception does not apply where a prisoner fails to seize
an earlier opportunity to correct a fundamental defect in his or her convictionspuader
existing law, or actually asserted a claim in a prior4sostviction motion under 8§ 2255, but
was denied reliefCharles, 180 F.3d at 756. Citinglmost every amendment enumerated in
the U.S. Constitution, Terrelongew collaterally challengessconviction and sentence
under 8§ 2241 via the “savings clause” of § 22553¢e)vever, § 2241 is not the proper
mechanism for assertirany ofthese ballenges

A federal prisoner may challenge the legality of his detention under § 2241 bidy if
remedy under 8§ 2255(e) is inadequate or ineffect@se.Wooten v. Cauley, 677 F.3d 303,
306-07 (6th Cir. 2012)Charles, 180 F.3d at 756. This exception does not apply where a
prisoner fails to seize an earlier opportunity to correct a fundamental adefestor her
convictions under prexisting law, or actually asserted a claim in a priot4sosviction
motion under § 2255 but was denied relief. The remedy under § 2255 is not inadequate

where a petitioner either failed to assert a legal argument in a § 2255 motidrererhe



asserted a claim but was denied relief onld. at 756-58 Rumler v. Hemingway, 43 F
App’x 946, 947 (6th Cir. 2002)lt is the petitioner’s burden to establish that his remedy
under § 2255 is inadequate or ineffectiv€harles, 180 F.3d at 756.

Terrelonge has not carried that burden in this proceediegelonge has slightly
reworded and repackaged his “product,” so that helistsvorly elevenchallenges to his
conviction and sentendestead of twelves he did in his § 2255 motioot a careful
review of his § 241 petition reveals that substantively, Terrelbagelonaothing more
thanimmediatelyrecycle the same twehahallenges in his § 2241 petition which he
unsuccessfully asserted in his § 2255 motion. As noted, a federal prisonerentiag us
“savings clause” of § 2255(e) to challenge the liggaf his conviction through a 8§

2241 petition if his remedy under § 2255 was “inadequate or ineffective” to test thig/lega

of his detention, buhiat exception is inapplicable where the prisoner actuafigréed the

claim (or claims)in a prior post-conviction motion under 8 2255 but was denied relief on the
claim. Charles, 180 F.3d at 756.

Terrelonge cannot seek another bite of the apple sibyplg-asserting the same
slightly repackagedlaimsin a 8 2241 habeas petition which were previousjgated under
28 U.S.C. § 2255Charles, 180 F.3d at 756-5&rahamv. Sanders, 77 F. App’x 799, 801
(6th Cir. 2003). Section § 2241 is not an additional, alternative, or supplemental remedy to
the one provided in 8 225%harles, 180 F.3d at 758-6@ge also Lucasv. Berkebile, No.
7:11-CV-28-HRW, 2012 WL 2342888, at *2 (E.D. Ky. June 19, 2012) (“Section 2241 is not
available to a petitioner who merely wishes to reargue claamsidered and rejected in a
prior motion under Section 2255."The eleveristed claims which Terrelonge asserts in his

9



§ 2241 petition are merely reshed versions of the same twelve claims whicliNtréh
Carolinadistrict court fullyaddressed angjected on November 30, 2015. For that reason,
Terrelonge has not established that his remedy under § 2255 was inadequate aveneffect
test the legality of his detention.

Further, to the extent that Terrelonge continues to challamigus aspects of his
744-month sentence, claiming that it was excessivinat it somehow violates the Eighth
AmendmentTerrelongedoes not allege that he is actually innocent of the fefiezarm
and bank robbergffenses of which he was convicted; he instead challengeshengmount
of time which he was ordered to serve in prison. In other words, Terreloag@adiallege
that he “stands convicted of ‘an act that the law does not make crimiQai.tér v.

Coakley, No. 4:13€V-1270, 2013 WL 3365139 (N.D. Ohio July 3, 2013) (quoBogsey
v. United Sates, 523 U.S. 614, 623 (1998)).

The Sixth Circuit has never extended to savings clausg #2241 petitioner who
challenges only the enhancement of his sentence; in fact, the Sixth Circuit lzaedigpe
held that fc]laims alleging ‘actual innocence’ of a semtang enhancement cannot be raised
under 8§ 2241.”Jonesv. Cadtillo, 489 F. App’x 864, 866 (6th Cir. 2012ge also Reminsky
v. United Sates, 523 F. App’'x 327, 329 (6th Cir. 2013) (“The savings clause under § 2255(e)
does not apply to sentencing claitjisHayesv. Holland, 473 F. App’x 501, 502 (6th Cir.
2012) (same)Contrerasv. Holland, 487 F. App’x 287, 288 (6th Cir. 2012) (holding that
prisoner’s challenge to his sentencing enhancement under 88 841 and 846 was not
cognizable under § 2241Anderson v. Hogsten, 487 F. App’x 283, 284 (6th Cir. 2012)
(same)Brown v. Hogsten, 503 F. App’x 342, 343 (6th Cir. 2012Recausehe savings
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clause of § 2255 extends only to petitiongh® challengeheir underlying convictions, not
their sentences, Terreloglg challengdao any aspect of his sentence doesastablish
grounds for relief under 28 U.S.C. § 2241.

Alternatively, a prisoner proceeding under 8 2241 can implicate the savings d¢lause o
8 2255 if he alleges “actual innocenc&annerman v. Shyder, 325 F.3d 722, 724 (6th Cir.
2003). However, a petitioner may only pursue a claim of actual innocence under § 2241
when that claim is “based upon a new rule of law made retroactive by a Supreme Court
case.” Townsend v. Davis, 83 F. App’x 728, 729 (6th Cir. 2003). “It is the petitioner’s
burden to establish that his remedy under § 2255 is inadequate or ineffeCinaelés, 180
F.3d at 756. The Supreme Court has unequivocally stated that “a new rule is not made
retroactive to cases on collateral reviemless the Supreme Court holds it to be retroactive.”
Tyler v. Cain, 533 U.S. 656, 663 (2001But here, Errelonge fails to cite to any case
decided by the Supreme Court which applies retroactively to him and which affords him
relief from hisconviction andsentence

For thesereasons, Terrelonge has not demonstrated either that his remedy under 8§
2255 was inadequate or ineffective, or that he is actually innocent of the drug ®ffénse
which he was convicted. BecauBerrelongds not entitled toelief under § 2241, his
habeas petition will be denied and this proceeding will be dismissed.

[l

Accordingly, it is herebDRDERED as follows:

1 PetitionerMichael Gene €rrelonge’s 28 U.S.C. § 2241 petition for a writ of
habeas corpus [R. 1] BENIED.
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2. The Court will enter an appropriate Judgment.
3. This habeas proceedingdsSM | SSED andSTRICKEN from the Court’s
docket.

This 10" dayof March, 2016.

Gregory F”Van Tatenhove
United States District Judge
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