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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
SOUTHERNDIVISION

LONDON
LARRY W. SCOTT, JR. )
)
Paintiff, ) Civil No. 6:16<v-0018GFVT
)
V. )
)
MARY HAMMONS, et al, ) MEMORANDUM OPINION
) AND ORDER
Defendants )
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Larry W. Scott, Jr. is a prisonfarmerly confined at the Knox County Detention Center
(“KCDC") in Barbourville Kentucky. Proceeding without an attorn8gptthasfiled a civil
rightscomplaint pursuant 42 U.S.C. § 1983. [R. The Court has granted his motion to
proceedn forma pauperidy prior Order. [R. 13.]

The Court must conduct a preliminary reviewsabtt's complaint because he has been
granted permission to pay the filifige in installments and because he asserts claims against
government officials. 28 U.S.C. 88 1915(e)(2), 191BAdistrict court must dismiss any claim
that is frivolous or malicious, fails to state a claim upon which relief maydreegt, or seeks
monetary relief from a defendant who is immune from such refiéf.v. Lappin, 630 F. 3d 468,
470-71 (6th Cir. 2010). When testing the sufficiency of Scott’s complaint, the &tardsit a
forgiving constructionaccepng as true all noionclusory fatual allegationgndliberally
construing itdegal claims in the plaintiff'$avor. Davis v. Prison Health Sery$679 F.3d 433,
437-38 (6th Cir. 2012).

To provide a background tdgeethe allegations dbcott’'scomplaint in context, on
September 23, 2011, a grand jury in Knox County, Kentucky issued an indictment charging Scott

with failing to comply with sex offender registration requirements in violatidlyoRev. Stat.
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17.510(11) and with being a persistent felony offender in violation of Ky. Rev. Stat. 532.080(3).
In December 2011, thédhargesveredismissed without prejudice for want of prosecution
although a warrant for Scott’s arrest remained outstanding. The warrantecasee on
September 5, 2018nd the case was returned to the active docBebtt was arraigned on the
state charges and the prosecution resumed; however, the case was dismissdd bn28i6.
Commonwealth v. Scotflo. 11CR-00175 (Knox Cir. Ct. 2011).SeeR. 1-1 at 12.]

In his complaint, Scothdicatesthat on September 5, 2015, he was arrested at a hospital
in Barbourville, Kentucky while awaiting treatmdot a “venereal discharge.Scott allegeshat
he was neveprovided withtreatment for this conditigror for “delerium tremorg at any time
after his arrest. [R. 1 at 5-7.] However, Scott does not attribute that failure toraagt na
defendant.

Scott furtherclaimsthat OfficerSteve Owens and amnamed officeof the United
States Marshals Service ("USMS”) conspired to falsify evidence htlintent to deprive him
of his freedom, when thesubmited documents which indicated that Scott violated Ky. Rev.
Stat. 17.510(11) by failing to comply with Kentucky’s sex offender registragignirements.
[R. 1-1 at 36.] Scott states that tllefendants could have ascertained his current address by
checking a website maintained by South Carolina authorities or by contaetimigcKys
Department of Pbation andParole and that heomplied at all timesvith South Carolina and
Kentuckysex offenderregistration requirementgR. 1 at 9-13.]

Scott separately contends thahis arraignment on September 25, 2015, he advised
Judge G. Lay of the Knox Circuit Court and Commonwealth’s Attorney Jackie $teglin
August 2011 his whereabouts were known to South Carolina authorities, the Social Security

Administration, and the Federal Bureau of Investigatmal, that he had been attacked at
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KCDC. Scott alleges thaudgelay and prosecutobteelecontinued to prosecute him on the
2011 chargeanddisregarded his comments. [R. 1 at 15-21, 25.]

Scott further states that on September 17, 2015, heattasKedrom behind’atKCDC
by Officer Steven Mills, and was then not provided medical care for his injuried gR23.]
Scottalso alleges thdte was transferred to the Clay County Detention Center on September 25,
2015,where he was prompthttacked by several inmates at jhi¢, and hesuffered severe
injuries as a resultScott asserts that the light fixtures in the area were “fawdtyd’that guards
at the jail could and should have seen the attack and heard him yell for help throudlasceve
cameras, but that no one came to his aid. Scott contends that the Clay County Deggrtéion C
and Jailer are legally responsible for mgiries [R. 1 at 27-37], but he named neither of tlasm
defendants in this action.

Scott alleges that after he was treated at the University of Kentucky héspites
injuries, he was transferred backd@DC, butonce there his medications weémamedately
discontinuecandhe was not transped to follow-up appointments at the hospital. [R. 1 at 37-
39.] He further states that after hél fdown the steps in the recreation area on October 16, 2015,
no medical treatment was provided beyond a brief examination of his &ddé. states that he
was placed in a medical cell, where he was given one mattress to sleep on th&dtdor.
alleges that he developed multiple knots in his back and high blood pressure, but that Nurse
Dunn told him that it wabecause he was sleeping on the floor. [R. 1 at 41-45.]

Scott named as defendants in this action Mary Hammons, Linda Smallwood,
Commonwealth Attorneyackie SteeleQfficer Steven Mills Knox County CircuiCourt Judge
G. Lay,Nurse DunnUnited States Marshalr€g Bobblit{ and OfficerSteve Owen [R. 1 at 1.]

Scott seeks substantial compensatory damages from each of the named defendarmts54R
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As a preliminary matter, the Court notes that Scott's numerous claims ariseiffierend
events occurring at different times and plaaed as a result of conduct by different defendants.
It is therefore plain that the claims Scott asserts against the various aé$egr@anot properly
joined in a single action under Federal Rule of Civil Procedure 20(a)(2)(A), (B). hébemss,
because Scott is proceedipigp seand because such claimsuld, if dismissed or severed from
this action pursuant to Rule 2de barred by the applicable statute of limitations, the Court will
permitthese claims to proceed togethethis action.

First, the Court must summarily dismiss&ary Hammons and Linda Smallwoad
defendants in this action. While Scott named them as defendants in the caption of rasntompl
he maks neitheranyreference to nor allegations against either of them in the body of the
complaint. While the Courtaccepts as true all ‘weflleaded facts’ in the complaji2’Ambrosio
v. Maring 747 F.3d 378, 383 (6th Cir. 2014)must stillcontain allegationagainst a defendant
with respect teevery material element necessary to sustain a recovery under some viable legal
theory. Philadelphia Indem. Ins. Co. v. Youth Alive, 32 F.3d 645, 649 (6th Cir. 2013).
Where acomplaint fails to allege facts sufficient to state a facipljusibleclaim, it must
undoubtedly be dismisse®epublic Bank & Trust Co. v. Bear Stearns & Co.,,I683 F.3d
239, 247 (6th Cir. 2012). The Court will therefore dismiss these defendants from this action.

Secondthe claims againgdfficer SteveOwensandUnited States Marshal Greg Bobblitt
must be dismissed. Although Scott does not expressly id&udbilitt in his complaint as the
U.S. Marshal who assisté&afficer Mills in filing allegedly “falsified” documents regarding his
compliance with Kentucky’s sex offender registration requirements [RO]l atleast an

attachment to Scott’'s complaint so suggefBeeR. 1-1 at5.]



Scott’s assertion that these documentswiisified” is predicatedupon his belief that
the officers could and should have determined that he was in compliance vaéx thiéender
registration requirements by checking with other law enforcement agenRies.af 1117.]

This claim fails ag matter of law because it complains in essence not that the officers actually
falsified documents, but that the officers were negligent in the performatioeirofiuties, thus
causing thelocumentgo contain incorrect information. Batcitizen’s fedeal civil rights

cannot be violated by accident: the Constitution forbids certain actions by goveoffiogals if
taken intentionallywhereasegligent or even grossly negligent conduct by government officials
will not violate constitutional rights. fCCounty of Sacramento v. Lew&23 U.S. 833, 849

(1998) (Miability for negligently inflicted harm is categorically beneath the thresbbld
constitutional due proce8ks,. Range v. Douglasr63 F. 3d 573, 590 (6th Cir. 2014Mérely
negligent tortiousonduct is categorically beneath constitutional due proceBggause Scott
complains only that the officers could have done more to determine his compliandajrhi

that they negligently performed their investigation fails to state a claim of constution
dimension, and will be dismissed.

In addition policeofficerswho participatein a criminal prosecution are entitled to
absolute immunity from civil rights claims asserted by the accused compl#aintpe evidence
presented wasicomplete offalse, cf.Briscoe v. LaHug460 U.S. 325, 329-36 (1983), wheth
given in the form of affidavits used to secure an arrest or search warrdmgugttive trial
testimony,Rehberg v. Paulk _U.S. __, 132 S. Ct. 1497, 1505-09 (20t &)would thus be
anomalous to permit a police officer who testifies before adgray to be sued for maliciously

procuring an unjust prosecution when it is the prosecutor, who is shielded by absolute ynmunit



who is actually responsible for the decision to proseguteee alsdVilliams v. City of Bostgn
974 F. Supp. 2d 13, 15-17 (D. Mass. 2013).

Third, Commonwealtts AttorneyJackie Steele anginox County Circuit Court Judge G.
Lay are likewise entitled to immunity with respect to Scott’s claims against them. Scott
complains that the judge and prosecutor did not immediately drop the charges agawmisehi
he advised them, orally at his arraignment on September 25, 2015, that ime2@dd living in
South Carolina and was providiogoperabn with the United States Attorneys Office in the
area. [R. 1 at 25-27.]But judges have long been entitled to absolute judicial immunity from tort
claims arising out of their performance of functions integral to the judicial ggoPerson v.

Ray, 386 U.S. 547, 553-55 (1967)rdBecutors are similarly entitled to absolute qyjiadicial
immunity for their activities intimately associated with the judicial procasd the decision
whetherto press or continue to prosecute criminal charges falls squarely withinanictes.
Imbler v. Pachtmam24 U.S. 409, 425-31 (1976). The conduct about which Scott comiglains
clearlywithin the judge’s and prosecutor’s exercise of their respective functiomsg) doe
prosecution.SeeHuffer v. Bogen503 F. App’x 455, 459-60 (6th Cir. 201pwell v. Sanders
668 F. 3d 344, 349-52 (6th Cir. 2012)adh is thereforentitled to absolute immunity against
Scott’sclaims which will be dismissed with prejudice.

Scott’s allegations againbsiurse Dunn present a closer question. Read narrowly, he
alleges only that Nurse Dunn told him that the knots in his back and his high bloodevessur
the consequence of sleeping on a mattress on the floor. [R. 1 at 45.] Certainly nothihg in tha
allegation states a viable constitutional claim; if anything, the nurse’s statemmst see
sympathetic to Scott’s plight. But Scott also alleges thavs denied meaningful medical care

after this fall down the stairsAnd while he does not expressly allege that Nurse Dunn had any
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control over that outcome, or that he or she was responsible for his sleeping conditions, such
claims could be inferreddm Scott's complaint. While other portions of Scott's complaint
suggest that it is highly doubtful that he exhausted his administrative remediessp#btrto his
claims, out of an abundance of caution the Court will order service of the complairtiugsen
Dunn for response. The Court will take the same approach with respect to Slegitisal that
KCDC Officer Steven Mills attacked him, a claim thahile threadbare suggests a viable
constitution claim warranting a respondgecause the Coural grante@&cottpauperstatus, the
Clerk’s Office and the United States Marshals Service (“USMS”) will serel¢hiendants with

a summons and copy of the complaint on his behalf. Fediv. P. 4(c)(3) and 28 U.S.C.

§ 1915(d).

In a motion filed after his Knox County charges had been dismissed, Scott fimtba m
complaining of mistreatment by staff at KCDC on Aprr 62016, and requesting an order
requiring him to be housed at the Leslie County Detention Center and ottientifred relief.

[R. 22.] HoweverScott mailedheletterfrom Leslie County Detention Center, having
apparently been already transferred there by the time he filed his motion. [R.P2RelJourt
will therefore deny the motion as mod€ensu v. Haigh87 F.3d 172, 175 (6th Cir. 1996) (claim
for injunctive relief to prevent allegedly improper search of incoming mail rddntgrisoner’s
transfer to different prisonparks v. Rean$10 F. App’x 414, 415 (6th Cir. 2014).

Shortly thereafter, Scotiléd another motion which largely reiterates the factual
allegations set forth in his complaint, and essentially requests judgmentawdrisdnsistent
with the relief sought in his complaint. [R. 25 at 15-17.] That motion will be denied with
respecto the claims dismissed for the reasons set forth above, and for the clairesniduat r

pending, the motion will be denied as premature pending further proceedings.
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Accordingly,and the Court being sufficiently adviséds herebyORDERED as
follows:
1. The claims againddefendants Mary Hammons and Linda Smallwood are
DISMISSEDWITHOUT PREJUDICE ; and
2. The claims against &endants OfficeGteveOwers, United States Marshal Greg
Bobblitt, Commonwealtts AttorneyJackie Steele, artinox County Circuit Court Judge G. Lay
areDISMISSED WITH PREJUDICE; and
3. Scott’s “Motion for an Emergency Protective Order” [R.IBDENIED AS
MOOT ; and
4. Scott’s Motion for Order [R. 25] BENIED; and
5. A Deputy Clerk in the London Clerk’s Office shall prepare a “Service Packet” for
defendant&nox County Detention Cent@fficer Steven Millsand “Nurse Dunn.”Each Service
Packet shall include:
a. a completed summons form;
b. the complaint [R. 1];
C. this Order;and
d. a completed USM Form 285.
6. The Deputy Clerk shall deliver the Service Packets to the USMS in Lexington,
Kentucky and note the date of delivery in the docket; and
7. The USMS shall personally serve the Service Packets upon each afémelénts
by hand delivery at thknox County Detention Center, 103 Jail Street, Barbourville, Kentucky,

40906, and file returns of service into the recammd



8. Scott must immediately advise the CleskOffice of any change in hisurrent
mailing addressFailure to do so may result in dismissal of this casand

9. If Scottwishes to seek relief from the Court, he must do so by filing a formal motion
sent to the Clerk’s Office. Every moti&@tottfiles must include a written certification that he has
mailed a copy of it to the defendants or their counsel and state the date of mEleGourt
will disregard letters sent to the judge’s chambers or motions lackipa certificate of service.

Thisthe 21sday of December2016.

Gregory F*Van Tatenhove
United States District Judge



