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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
SOUTHERN DIVISION
(at London)

TIMMIE D. COLE, SR., a/k/a Timmie )

Durrell Cole, Sr., a/k/a/ Timmie Durrell
Cole,

Petitioner, Civil Action No. 6: 16-053-DCR
V.

MEMORANDUM OPINION
AND ORDER

)
)
)
)
)
|
J. RAY ORMOND, Warden, )
)
)

Respondent.

*kk%k *kk%k *kkk *kk%x

Timmie Durrell Cole Sr., is an inmate confined by the Bureau of Prisons at the
United States Penitentiary-McCreary located in Pine Knot, KentlicRyoceeding without
an attorney, Cole has filedpetition for writ of haleas corpus pursuant to 28 U.S.C. § 2241.
[Record No. 1] Through this petition, he seeks to challenge his federal drug convictions.
Because a § 2241 petition is not the propdriale for obtaining the relief sought, the
petition will be denied.

l.

In August 2003, a federal jury in Davenpdowa, convicted Cole of possessing with

intent to distribute crack cocaine in violatiof 21 U.S.C. § 841}él) and (b)(1)(A), and

conspiring to distribute crack cocaine irokation of 21 U.S.C. 88 846 and 841(b)(1)(A).

1 The Clerk of the Court has identified “Timmie Durrell Cole, Sr.” as an alias designation for
Cole. The BOP identifies Cole, BOP Rstgr No. 08570-030, as “Timmie Durrell ColeSee
https://www.bop.gov/inmateloc/ (last visited on May 18, 2016). The Clerk of the Court will be
instructed to list “Timmie Duell Cole” as anothealias designation fo€ole on the CM/ECF
cover sheet.
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Cole received a mandatory life sentendgnited Sates v. Timmie D. Cole, No. 3: 02-CR-
00034-REL-3 (S.D. lowa, 2002) [Record No. 252, ¢ier Cole appealed, arguing that the
evidence at trial was insufficient to establish actual or constructive possession of the drugs,
and that the district court committed revelsikrror by failing to grant a mistrial and by
failing to properly instruct the jury regardiragymissing witness. Cole’s convictions were
affirmed on appealUnited Statesv. Timmie Durrell Cole, S., 380 F.3d 422 (8th Cir. 2004).

On November 28, 2005, Cole filed a motion to vacate, set aside, or correct his
sentence pursuant to 28 U.S.C. § 2255. In that proceedirglelged thaduring various
stages of his criminal proceeding, he hadrbdenied effective assistance of coufsaid
that the trial court failed to find all facts ¢essary to increase his sentence under the federal
guidelines beyond a reasonable doubsle v. United Sates, No. 4:05-CV-00635-REL (S.D.
lowa, 2005) The district court appointeduosel for Cole and cwlucted an evidentiary
hearing. However, on September 7, 200¢, ¢burt denied Cole’s § 2255 motionld.[

Record No. 52, therein]

2 Cole alleged that his trial counsel rendereeffactive assistance by: (i) not allowing him to
testify in his own defense at trial; (ii) failing tequest a jury instruction requiring the jury to
determine drug quantities reasonably foreseeabldnp as opposed to quantities attributable
throughout the conspiracyij) failing to argue and present evidence that some or all of the crack
cocaine attributable to Cole wast cocaine base; (iv) failing, aéntencing, to object to the pre-
sentence investigation reportathstates he had at leastotvprior drug convictions, which
subjected him to a mandatory teohlife imprisonment; (v) failingat sentencing, to argue that

the predicate felonies be classified as “relatesther than separate acts; and (vi) failing to
collaterally attack the predicate felonies as unconstitutionally obtained. Cole further alleged that
his trial counsel committed other cumulative errors, by (i) failing or refusing to argue that the
police fabricated evidence and used unrelialsigdiprinting methods during the investigation;

(i) failing to play exculpatory portions of dio tapes at trial and/opreventing Cole from
explaining the incriminating portions of the audipda (another aspect Gble’s claim that his
counsel prevented him from testifig at trial); and (iii) failing taequest a continuance to enable
witness Sandra Henderson (who had not been suapdgto testify at triaat a later time.
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After examining each of Cole’s arguments thstrict court determined that Cole had
not been denied effective assistance of couasahy stage of his criminal proceeding. It
explained that counsel’s advice that Cole nstifigwas carefully considered and was part of
his defense strategy. Further; for variouasmns, Cole did not demonstrate (i) prejudice
stemming from his failure to testify; or (idhat the jury instruebns were improper.
Likewise, the district court concluded thatetlury properly found Cole responsible for
conspiring to distribute cocaine base with amjity involved of 50 grams or more and that
Cole had procedurally defaultenis claim that sentence wdased on factors not proved
beyond a reasonable doubt. Further, Cole’sesmmg challenge regarding the standard of
proof lacked merit. Ifl., pp. 4-7]

The district court further determined that Cole’s counsel did not render ineffective
assistance at sentencing when he failed @leige the validity Coles’s prior convictions,
noting that the pre-sentence investigation religigd eleven prior convictions for Cole, each
of which had separate datesdaconsisted of different chaigeand that none of the prior
convictions were “related” fosentencing purposes.ld], p. 7] Finally, the district court
concluded that none of alleged “cumulativeoes” about which Cole complained qualified
as constitutionally defective performance of counsel u@téckland v. Washington, 266
U.S. 668, 694 (1984).1d., pp. 7-9, therein] Cole apped]ebut the Eighth Circuit declined
to issue a Certificat of Appealability. [[d., Record No. 65, thereifimmie Durrell Cole,

S ., v. United Sates, No. 07-3173 (8th Cir. Sept. 18, 2008)]
On May 1, 2009, Cole moved for relief undeule 60(b)(3) of the Federal Rules of

Civil procedure, arguing that his arrest andwotion were the resutif fraud perpetrated on
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the court. Cole v. United Sates, No. 4:09-cv-00172-REL (S.D. lowa, 2009). [Record No. 1,
therein] While Cole did not want the tmn treated as an action under § 2255, the
Government moved to dismiss it as an unaugledrsecond or successive § 2255 proceeding.
[Id., Record No. 4, therein] On January 18, 2011, the district court concluded that Cole had
not obtained authorization from the Eighthratit to file a successive 8 2255 motion and
granted the Government’s motion to dismithe construed successive § 2255 motiod., [
Record No. 5, thereinCole did not appeal.

On August 12, 2014, Cole filed a docurheaptioned “Pro Se Motion for Relief
Pursuant to FRCvP Rule 60(b),” resultimgthe opening of a new civil actiofimmie D.
Cole v. United Sates of America, No. 4:14-CV-00317-REL (D. lowa 2014). [Record No. 1,
therein] Cole argued that his life sentesbeuld be amended based on the Court’s holding
in Descamps v. United States, 133 S. Ct. 2276 (2013).I1d] On that same date, the district
court entered an Order construing Cole'sgaling as another successive § 2255 motion for
which Cole had not obtainegpellate permission to file. Aa result, it denied the relief
sought. [d., Record No. 2, therein; Judgment at Rdddo. 3, therein] And again, Cole did
not appeal.

I.

In conducting an initial review of haae petitions under 28 U.S.C. § 2243, the Court
should deny the relief sought “if it plainly appgdérom the petition and any attached exhibits
that the petitioner is not entitled to relief.” Rule 4 of the Rules Governing § 2254 Cases in
the United States District Courts (applicaldte 8 2241 petitions pursuant to Rule 1(b)).

However, because Cole is not representecibyattorney, the Court evaluates his petition
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under a more lenient standarfrickson v. Pardus, 551 U.S. 89, 94 (2007Burton v. Jones,

321 F.3d 569, 573 (b Cir. 2003),overruled on other grounds, Jones v. Bock, 549 U.S. 199
(2007) At this stage of the proceedings, tloai€ accepts Cole’s factual allegations as true
and liberally construes his legal claims.

In his § 2241 petition, Cole continues to challenge his underlying drug convictions by
arguing that, during the criminal investigatiphase of his case, law enforcement, federal
agents and prosecutors engaged in variouadaf misconduct, including: (i) obtaining a
search warrant based on false evidence amdadirient statements; (i) using an unreliable
confidential informant; (iii) engaging in various forms obgecutorial misconduct during
the trial; (iv) failing and refusig to produce a specific witsg (identified as “Parrow”) to
testify against him. Additionally, Cole ctmues to claim that: (i) the evidence and
testimony presented at trial was insufficientstgoport his conviction; and (ii) in numerous
instances during his criminal proceeding, heereed ineffective assiance of counsel.
Again, Cole contends that that his trial counsel improperly prevented him from testifying at
trial. He asserts that, had been allowetkstify, he likely would nohave been convicted.

[11.

As a general rule, 28 U.S.€.2255 provides theroper avenue tohallenge a federal
conviction or sentence. Comgely, a federal prisoner may file a § 2241 petition if he is
challenging the execution of his sentenice,(the BOP’s calculation of sentence credits or
other issues affecting the length of his senterés.United Sates v. Peterman, 249 F.3d

458, 461 (6th Cir. 2001)see also Charles v. Chandler, 180 F.3d 753, 755-56 (6th Cir.



1999). The Sixth Circuit has provided the follogiexplanation of the difference between
the two statutes:

[Clourts have uniformly held that clas asserted by federal prisoners that

seek to challenge their convictions ionposition of their sentence shall be

filed in the [jurisdictionof the] sentencing court under 28 U.S.C. § 2255, and

that claims seeking to challenge #hecution or manner in which the sentence

is served shall be filed in the couraving jurisdiction over the prisoner’s

custodian under 28 U.S.C. § 2241.

Terrell v. United Sates, 564 F.3d 442, 447 (6th Cir. 2009nternal quotation marks
omitted). In short, 8 2255 aspposed to § 2241 providesetiprimary avenue for federal
prisoners seeking relief from an awlful conviction or sentenceSee Capaldi v. Pontesso,
135 F.3d 1122, 1123 (6th Cir. 2003).

However, the “savings clause” of § 228b(provides a narrovexception to this
general rule. Under this section, a prisonel itachallenge the legality of his conviction
through a 8§ 2241petition if his remedgder 8 2255 “is inadequate ioeffective” to test the
legality of his detention. 28 U.S.C. § 2255(e). This exception does not apply where a
prisoner fails to seize an earlier opportunityctmrect a fundamentalefect in his or her
convictions under pre-existing law, or actuadigserted a claim in a prior post-conviction
motion under § 2255 but was denied reli€harles, 180 F.3d at 756.

Alternatively, a prisoner proceeding unde2Z41 can utilize the savings clause of §
2255 if he alleges “actual innocenceBannerman v. Shyder, 325 F.3d 722, 724 (6th Cir.

2003). However, a petitioner manly pursue a claim of &gl innocenceunder 8§ 2241

when that claim is “based upon a new rafelaw made retroactive by a Supreme Court



case.” Townsend v. Davis, 83 F. App’x 728, 729 (6th Cir2003). “It is the petitioner’s
burden to establish that his remedy und285 is inadequate or ineffectiveCharles, 180
F.3d at 756.

Cole is not challenging the execution of his sentence. Instead, he challenges the
validity of his underlying drug cwictions, claiming that they resulted from various acts of
police/investigative miscondu¢an alleged violation of the Fourth Amendment’s prohibition
against unreasonable searclaadl seizures); various acts fosecutorial misconduct (an
alleged violation of the Fiftihmendment’'s guarantee of dueopess); and various instances
of ineffective assistance of counsel (an alteg®lation of the Sixt Amendment’s guarantee
of effective assistance of counsel in criminadqaedings). In shor€ole is challenging the
constitutionality of his convieon on Fourth, Fifth, and SiktAmendment grounds under 8
2241via the “savings clause” @ 2255(e). However, § 2241 i®t the proper mechanism
for asserting these claims.

A federal prisoner may chatige the legality of his detéon under § 2241 only if his
remedy under 8§ 2255(e) is inadequate or ineffectse Wooten v. Cauley, 677 F.3d 303,
306-07 (6th Cir. 2012)Charles, 180 F.3d at 756. This exdegn does not apply where a
prisoner fails to seize an earlier opportunityctwrrect a fundamentalefect in his or her
convictions under pre-existing law, or actuadigserted a claim in a prior post-conviction
motion under § 2255 but was denied relied. The remedy under § 2255 is not inadequate
where a petitioner either failed to assefegal argument in a 8§ 2255 motion, or where he

asserted a claim but wadenied relief on it.1d. at 756-58;Rumler v. Hemingway, 43 F



App’x 946, 947 (6th Cir. 2002)t is the petitioner's burden testablish that his remedy
under 8§ 2255 is inadequate ineffective.” Charles, 180 F.3d at 756.

Cole has not carried that burden in thieceeding. Cole either knew or should have
known of the facts and circumstas giving rise to the claims set forth in his § 2241 petition
when he filed his direct appeal of his conmantto the Eighth Circuit or, at the latest, in
November 2005 when hiled his 82255 motion in the district court. As for his Sixth
Amendment claim alleging ineffége assistance of counsel, Coterely rehashes the same
argument challenging his attorneylscision and trial strategy not@ve him testify at trial.
This is the same claim which Cole previousdysed in his § 2255 motion, which the district
court rejected on September 7, 2007, and foickvithe Eighth Circuit declined to issue a
certificate of appealability. A€harles dictates, Cole cannot use § 2241 to recycle the same
claims which were previously but unsuccessfully advanced 8n2255 motion. Section
2241 is not an additional, alternative, or s@ppéntal remedy to the one provided in § 2255.
Charles, 180 F.3d at 758-6Gee also Lucas v. Berkebile, No. 7:11-CV-28-HRW, 2012 WL
2342888, at *2 (E.D. Ky. June 19, 2012) (“Section 2241 is not available to a petitioner who
merely wishes to reargue claims consideaed rejected in a prior motion under Section
2255.")

As noted above, a prisoner proceeding urgd2241 can implicate the savings clause
of § 2255 if he allege“actual innocence.”Bannerman v. Shyder, 325 F.3d 722, 724 (6th
Cir. 2003). However, a petitioneray only pursue such a claummder this section when the
claim is “based upon a new rule of law dearetroactive by a Supreme Court case.”

Townsend v. Davis, 83 F. App’x 728, 729 (6th Cir. 2003)Again, “[i]t is the petitioner’s
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burden to establish that his remedy ungl@255 is inadequate or ineffectiveCharles, 180
F.3d at 756. The Supreme Court has unequivocally stated that “a new rule is not made
retroactive to cases on collateral review unleesSthpreme Court holds it to be retroactive.”
Tyler v. Cain, 533 U.S. 656, 663 (2001).

In his § 2241 petition, Cole broadly allegeatthe is “actuallyrinocent” of the drug
offenses of which the jury found him guilty, tbhe cites no caseedided by the Supreme
Court which applies retroactively to him amdhich affords him relief from his conviction
and sentences. In short, Cole has notatestrated either that his remedy under 8§ 2255 was
inadequate or ineffective, or that heastually innocent of the crack cocaine possession
offense and conspiracy to distribute craclcaine offense of which he was convicted.
Because Cole is not entitled to relief frdns conviction under § 2241, his habeas petition
will be denied and this pceeding will be dismissed.

V.

Based on the foregoing analyaisd discussion, it is hereby

ORDERED as follows:

(1) The Clerk of the Court shall list “Timmie Durrell Cole” as another alias
designation for the Petitioner on the CM/ECF cover sheet.

(2)  The petition for a writ of habeas corpliled pursuant to 28 U.S.C. § 2241 by
Timmie D. Cole, a/k/a/ Timmie DurteCole, Sr., [Record No. 1] IBENIED.

(3) This proceeding iDISMISSED, with prejudice,and STRICKEN from the

Court’s docket.



This 18" day of May 2016.

Signed By:
- Danny C. Reeves DCQ
United States District Judge
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