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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
AT LOUISVILLE

CASS JV, LLC,, et al. PLAINTIFFS
V. NO.3:12-CV-00359-CRS-DW
HOST INTERNATIONAL, INC,, et al. DEFENDANTS

MEMORANDUM OPINION

This matter is before the court on the motadrthe defendants, Host International, Inc.
("Host”), George William Tinsley, Sr. (“Tiney”), the Tinsley Family Concessions, Inc.
(“TFC”), and Host-TFC-RSL, LLC (“Host-TFC”Jcollectively, “Defendants”), for summary
judgment as to all counts of the Supplemeatad Amended Complaint of the plaintiffs, CASS
JV, LLC (*CASS”) and Charles Nathaniel AlexamdeAlexander”) (collectively, “Plaintiffs”).
(DN 40). Fully briefed, the matter is now rifer adjudication. Having considered the parties’
respective positions, the court concludes that theremamaterial issues of fact in dispute. For
the reasons set forth below, the court wikiigrDefendants’ motion for summary judgment (DN
40).

l.

This case involves a joint venture parthgosformed between Host and CASS for the
purpose of operating food and beverage concedsialities at the Lowsville International
Airport (the “Airport”). Thefollowing facts are undisputed.

On October 1, 2000, Host entered into a Faond Beverage Conssion Agreement with

the Regional Airport Authority of Louisvilland Jefferson County (“LRAA”) for the operation
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of concessions at the Airport (the “2000 ncession Agreement”). The 2000 Concession
Agreement had a term of ten years, and waatminate no later than September 30, 2010.

Pursuant to that agreement, Host waquieed to partner with a certified Airport
Concession Disadvantaged BusiseEnterprise (“ACDBE”) to operate the concessions at the
Airport. Host was allowed tassign the 2000 Conggion Agreement to j@int venture created
for that purpose. It chose partner with CASS, an ACDBEese sole member is Alexander.
On December 30, 2000, Host entered into a Joemture Agreement with CASS which resulted
in the formation of the CS Host Joint Ventur€he Joint Venture Agreement provided that the
CS Host Joint Venture would terminate no ldatemn September 30, 2010 an any event, upon
termination of the 2000 Concession Agreenfent.

By a letter dated April 27, 2009, counsel for Host informed CASS that Host could not “in
good faith consider any future relationship wiln. Alexander or any company in which he has
an ownership interest.” (DN 40-11). Hostdicated that it “wasvery concerned about
comments that Mr. Alexander made during deaconference with Host employees|.]1d.].
Host apparently was concerned about a statemanftexander made in which he indicated that
he bribed public officials inannection with a price increaserfthe Cincinnati Airport, where
Alexander and Host were engaged in an adaifigoint venture for airport concessions.
Alexander vehemently denied making any sstitements. (DNs 40-12, p. 3, 40-14, p. 3).

Nevertheless, in a separatdtde dated May 11, 2009, Host's coehstated that “[i]f Host

! Sarah Jane Schaaf was also a member of CASS at the time it partnered with Host. Alexander subsequently
purchased Schaaf’s interest anddsv the sole member of CASS.

¢ The Joint Venture Agreement provided for additionangs that would cause the CS Host Joint Venture to
terminate before the conclusion of the term provided for in the Agreement, none of whieHesamt to the
resolution of the present motion. The parties also extended the 2000 Concession Agreement’s term to October 31,
2010, allegedly due to TFC's diffitties in obtaining an ACDBE certifit@n. In return, CASS received an
“extension fee” of $75,000. (DN 1-7).
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responds to any future [request fwroposals at the Airport], Cassiq] JV, LLC will not be a
part of that response.” (DN 40-13).

The dispute that is the subject of this Bifign arose when Host submitted a bid to the
LRAA for the concession agreement that vababmmence in 2010, following the expiration of
the 2000 Concession Agreement (the “2010 Conar’ysi Rather tharpartnering with CASS
for the 2010 Concession, Host dil to partner with TFC.

CASS originally filed this action in Jeffess County Circuit Court against Host and GW
Tinsley, LLC on April 22, 2011. In the complaif@ASS alleged that tontributed significant
additional capital to the CS Host Joint Ventymersuant to an oral contract with Host, in
exchange for which Host egpd to bid on the 2010 Cormssgon with CASS as its ACDBE
partner. CASS alleged that it made this itdpcontribution with the intent of generating
goodwill so that the Airport would grant the 200®ncession to the CS Host Joint Venture.
CASS argued that it was damaged when Hitetided not to partner with it for the 2010
Concession.

CASS subsequently amended its complaint to add Alexander as a plaintiff and substituted
George William Tinsley, Sr., TFC, and Host-TFC as defendants. The Supplemental Amended
Complaint asserts the following claims againssti¢l) breach of fiduciary duty (Count 1); (2)
breach of contract (Count II)3) breach of oral contract (Couht); (4) unjust enrichment
(Count IV); (5) violation of the Kentucky CivRights Act (Count VI); (6) damages under KRS §
344.450 (Count VII); and (7a claim for punitive damages ¢Gnt VIII). (Supplemental Am.
Compl., DN 1-10). Plaintiffs ab bring claims against Hos+T for unjust enrichment (Count
IV), and Tinsley and TFC for conspiracy andiag and abetting breach faduciary duty (Count

V) and punitive damages (Count VIIDId().



Defendants removed the case to this cowsebtan diversity jurisdiction. Having denied
Plaintiffs’ motion to remand by a prior Memoidum Opinion and Order (DN 23), we will now
address whether Defendants are entitted summary judgment on each count of the
Supplemental and Amended Complaint.

.

A court may grant a motion for summary judgm if it finds that there is no genuine
dispute as to any material feanhd the moving party is entitled jodgment as a matter of law.
Fed. R. Civ. P. 56(a). The movipgrty bears the initial burdesf specifying the basis for its
motion and identifying that portion of the recasthich demonstrates the absence of a genuine
issue of material fact.Celotex Corp. v. Catretd77 U.S. 317, 322 (1986). Once the moving
party satisfies this burden, the nonmovingrtypathereafter must produce specific facts
demonstrating a genuine issue of fact for triahderson v. Liberty Lobby, Inc477 U.S. 242,
247-48 (1986).

The evidence must be construed in a light most favorable to the party opposing the
motion. Bohn Aluminum & Brass Corp. v. Storm King Corp03 F.2d 425 (6th Cir. 1962).
However, the nonmoving party is required do more than simply show there is some
“metaphysical doubt as to the material factslatsushita Elec. Indus. Co. v. Zenith Radio Corp.
475 U.S. 574, 586 (1986). The nonmoving party carglgtupon the assertions in its pleadings;
rather that party must come forward with probavidence, such as sworn affidavits, to support
its claims. Celotex 477 U.S. at 324. It must presesgecific facts showing that a genuine
factual issue exists by “citing fmarticular parts of materials the record” or by “showing that
the materials cited do not establish the absenceof a genuine dispute[.]” Fed. R. Civ. P.

56(c)(1). “The mere existenad# a scintilla of evidence inupport of the [nonmoving party’s]
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position will be insufficient; there must be evidence on which the jury could reasonably find for
the [nonmoving party].”Anderson477 U.S. at 252.
[1.

Defendants contend that they are entiledsummary judgment on each count of the
Supplemental and Amended Complaint. \Vdddress these claims below, applying the
substantive law of Kentucky in accordance withtérens of the parties’ agreement. (DN 1-2, 8§
9.10).

A. Countsl and II: Breach of Fiduciary Duty and Breach of Contract By Host

Plaintiffs allege that Host breached the teroh the Joint Venture Agreement, as well as
certain fiduciary duties that it owed to Plaffgtiby virtue of the CS Host Joint Venture.

A joint venture is a special type of pantsieip, which Kentucky cots have defined as
“an informal association of two or more pams, partaking of the ha&e of a partnership,
usually, but not always, limited to a single transaction in which the participants combine their
money, efforts, skill, and knowledge for gain, wéhch sharing in the expenses and profits or
losses.” Roethke v. Sange8 S.W.3d 352, 364 (Ky. 2001) (quotiBgbank v. Richardsqr853
S.W.2d 367, 369 (Ky. 1962)). Becauwsgoint venture is treated as “informal partnership,” it
is governed by principles of partsiip law, in that venture pakrs owe fiduciaryuties to one
another and to the joint ventureAbbott v. Chesley413 S.W.3d 589, 603—-604 (Ky. 2013);
Steelvest, Inc. v. Scansteel Serv. Citr.,, 1807 S.W.2d 476, 485 (Ky. 1991) (quotiBgcurity
Trust Co. v. Wilson210 S.W.2d 336, 338 (Ky. 1948)) (findingatha fiduciary r&ationship arises
“where there has been a spedahfidence reposed tne who in equity r@d good conscience is

bound to act in good faith and with due regard oitierests of the orreposing confidence”).



Thus, by virtue of the CS Host Joint Venture and Joint Venture Agreement, CASS and
Host were fiduciaries of one anothiand also owed duties of good faith and fair dealing, as that
covenant is implied into every contract under Kentucky l&anier v. Mount Sterling Nat'l
Bank 812 S.W.2d 154, 156 (Ky. 1991) (citations omitted@herefore, the issue in this action is
whether Host breached its fiduciary and cacttral obligations to CASS when it bid on the 2010
Concession Agreement with an ACDBE other than CASS.

A claim for breach of fiduciary duty requires ttezaplaintiff allege that “(1) the defendant

owes a fiduciary duty to the plaintiff; (2) thefdedant breached that duty; and (3) the plaintiff
suffered damages as a result of the breaElastenal Co. v. Crawford09 F. Supp. 2d 650, 665
(E.D. Ky. 2009) (quotingsparks v. Re/Max Allstar Realty, In65 S.W.3d 343, 348 n.15 (Ky.
Ct. App. 2000)). “The scope of the fiduciadtuty has been variously defined as one requiring
utter good faith or honesty, loyaloy obedience, as well as candor, due care, and fair dealing.”
Lach v. Man O’'War, LLC256 S.W.3d 563, 569 (Ky. 2008) (quotiAgthony v. Padmar, Inc.
465 S.E.2d 745, 752 (S.C. Ct. App. 1995)). Simjlaa claim for breach of contract requires
proof of the following elements: (1) the existenceaafontract; (2) breach of that contract; and
(3) damages stemming from the breadWietro Louisville/Jeffersn Cnty. Gov't v. Abma326
S.W.3d 1, 8 (Ky. 2009) (citation omitted).

Plaintiffs allege that Host owed CASS:thuties of good faith, hossy, loyalty, candor,

and fair dealing, and that it larehed these duties and certaintsfcontractual obligations when

3 The Joint Venture Agreement, by its own terms, imposed fiduciary duties on CASS and Host as principals of th
enterprise. Section 8.8 of the Agreement, entitled “Rraie Accountable as a Fiduciary,” provides as follows:

Every Principal must accotito the Joint Venture and the otherincipals for any benefit, and

hold as trustee for the Joint Venture and the other Principals any profits deriited bjrom

any transaction connected withe formation, conduct or liquidation of the Joint Venture or
from any use by it of the Joint Venture’s property other than for Joint Venture business or from
any Competing Business . . ..

(DN 1-2, § 8.8).



it did the following: submitted a bid for and selsiently obtained the 2010 Concession; used
property of the joint vemre to obtain a profitie., the 2010 Concession) and failed to account
for the profit; competed with theija venture; failed to act in thjeint venture’s bst interests by
secretly submitting a bid for and obtaining th010 Concession; knowingly misappropriated an
opportunity of the joint venture; dracted contrary to the joint nire’s best interests. (DN 1-
10, 11 101-105).

We first look to the language of the Joirgnture Agreement to determine whether Host
breached any express fiduciary or contractuéiedu The Joint Venture Agreement specifically
limited its scope by including a “purpose” clausghich is in keeping with Kentucky’s
understanding of a joint venture as a paghg “limited to a gigle transaction.”Roethke 68
S.W.3d at 364 (quotation omitted). The Agresmindefined its purpose as “developing and
operating several food and beverage concessiaiities at the Airport under a Sublease from
Host as Concessionaire, and under any franchise or license agreement entered into by the Joint
Venture in connection with a Subleafsom Host.” (DN 1-2, § 1.1).

Contrary to Plaintiffs’ assedns, the language of the “mpose” clause is not ambiguous
and the court will accord it its ordinary meanin§ee Equitania Ins. Co. v. Slone & Garrett,
P.S.C, 191 S.W.3d 552, 556 (Ky. 2006) (i well settled that the interetation of contracts is
an issue of law for the court to decide.”) (citation omittédgw Life Cleaners v. Tuttl€92
S.W.3d 318, 321 (Ky. Ct. App. 2009) (noting thaintractual language “is ambiguous if a
reasonable person would find it susceptible different or inconsistent, yet reasonable,
interpretations”) (quotation omitig¢. The first portion of thepurpose” clause limits the Joint
Venture’s scope to carrying otlte obligations that were imped on Host pursuant to the 2000

Concession Agreement and Sublease. Thus,stticts the Joint Venture's purpose to the
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development of concessions in the Airpornt foten-year term commencing on October 1, 2000
and terminating no later than September 30, 201éntr&ry to Plaintiffs’ assertions, neither the
terms of the Joint Venture Agreement nor the 2000 Concession Agreement and Sublease
expressly obligate Host to engage in futdealings with CASS beyond the September 30, 2010
termination date. (DN 1-2, 8 1.5)Therefore, Defendants did nateach—either contractually

or pursuant to their fiduciary duties as joint werts—the first clause dlhe “purpose” provision

by bidding on the 2010 Concession with TFC becdliaeconcession was outside the scope of

the Joint Venture Agreement’s term.

Plaintiffs, however, argue thatehsecond portion of the purpose clduseambiguous
and could be construed to extetind scope of the CS Host Joint Venture to any franchise or
license agreement entered into by CASS or Hwstonnection with the 2000 Sublease. In
Plaintiffs’ view, this would include the 2010 Comss®on. But when this clause is viewed in
context, it addresses the fact that as a resuhefloint Venture Agreement, the CS Host Joint
Venture becomes a party to any franchise or license agreements that are entered into to advance
the CS Host Venture in its opéian of Airport concessions.There is no indication that the
parties, in including this language, intended tadbihemselves to all future dealings involving
the Airport. Rather, this languagepresents an oblian under the contractln fact, Plaintiffs
classified it as such in their complaiffDN 1-10, 1 109-11) (“Host had an obligation under the
contract to ‘obtain all permitslicenses, franchises, and autlzations of whatever nature
necessary for the operation of the Joint Venture’siegs and the ownership itd assets . . .”).

In sum, we find that Host did not breatte “purpose” clausef the Joint Venture

Agreement when it bid on the 2010 Concession WIHC. If we were to adopt Plaintiffs’

* The second portion of the purpose saddresses the “undelydranchise or license agement entered into by
the Joint Venture in connection with a Sublease from Host” language. (DN 1-2, § 1.1).
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interpretation of the purpose clause as reachihgdiwconcession agreements at the Airport, we
would expand the Joint Venture beyond its comtiewed scope. As stated above, Kentucky
courts define a joint venture as “an inforngartnership, existindor a limited purpose and
duration.” Abbott 413 S.W.3d at 604 (citingpnes v. Nickelll79 S.wW.2d 195, 196 (Ky. 1944)).
In this instance, the Joint Venture Agreememaladshed the parties’ rights and responsibilities
under the 2000 Concession Agreement. There isdioation that the parties intended to bind
themselves to further dealings beyond slcope of that agreement.

We next address Plaintiffs’ argument thi¢fendants allegedly efated or breached
certain fiduciary duties by competing with the &8st Joint Venture. Under Kentucky law, the
duty of loyalty imposes on a padr the “duty to share witkthe partnershighose business
opportunities clearly related todlsubject of its operationsPatmon v. Hobhs280 S.W.3d 589,
594 (Ky. Ct. App. 2009) (quoting 59A Am. Jur. 2dfRarship § 295 (2003)). The Joint Venture
Agreement, however, explicitly recognized thath Host and CASS would “be engaged in other
interests and occupations unrelated to the M@nture.” (DN 1-2, § 3.9).As such, it provided
that

Any Principal may engage in and haveiaterest in othebusiness ventures
(“Independent Ventures”) of every natuand description, independently or

with others, except for business ventundsich compete, or may compete, in
the sole judgment of the Managingriéipal, with the Joint Venture.

No Principal may engage in any business venture at the Airport which is not an
Independent Venture (a “Compagi Business”) unless the Competing
Business is conducted by the Joint \teat or unless the Managing Principal
consents in writing signelly its General Counsel.

(1d.).

® The Joint Venture Agreement acknodded that the parties presently were, or in the future might consider,
operating other facilities at the Airport which would not be considered “competing businesses” under the terms of
the Joint Venture Agreemen(DN 1-2, § 3.9).
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Plaintiffs argue that Host violated this provision when it bid on the 2010 Concession with
TFC. Yet, the 2010 Concession was not a “compeliusiness,” as thatrte is defined in the
Joint Venture Agreement, because the 2010 Ganme would not take effect until the CS Host
Joint Venture had terminated.hds, it would not interfere with éhbusiness of the Joint Venture
which, by its terms, was established to service the 2000 Concession Agreement. In addition,
Host only submitted its bid for the 2010 Concessifiar it had put Plaintiffs on notice, through
its letters sent in April and Ma2009, that it would nopartner with Plaintfs in any future
Airport concession bids.

Plaintiffs’ final argument is that H breached its fiduciary duties when it
misappropriated a business opportunity of theHeSt Joint Venture and improperly used the
profits and goodwill generated by the Joint Venfordts benefit to obtain the 2010 Concession.
Specifically, Plaintiffs allege that they provided capital to the CS Host Joint Venture with the
expectation that such capitabuld be used to develop the cessions in the Aport and, in
turn, create goodwill so as to make the CSstHioint Venture the frontrunner for the 2010
Concession. According to Plaintiffs, Host used the goodwill created by the CS Host Joint
Venture to obtain the 2010 Concessfor its own benefit. Plaintiffallege that this is clearly a
breach of Host's fiduciary duty to the CS Host Joint Venture.

Host denies that it breached any such daty @ontends that Plaintiffs were obligated to
pay the additional capital under Section 2.2 of the Joint Venture Agreement, which gave Host, as
the managing principal, the right to request fuitde1n CASS in addition to and beyond its initial
capital contribution. (DN 1-2, § 2.2). The rdgment states no condition precedent to the

demand for capital, other than Host’s promiglPlaintiffs with notice of the amount d¥igld.).

® Section 2.2 of the Joint Venture Agreement, entitlath$®quent Capital Contributions,” provides as follows:
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Plaintiffs do not dispute thdahey received a letter, seby Host on March 26, 2007, in
which Host detailed the contributions requiredo&SS as part of the mid-term improvements to
the Airport concessions. (DN 40-8The letter stated that Hoss the managing principal of the
CS Host Joint Venture, was “requesting aitdpall in the amount 0$345,000 related to the
CASS . . . portion of the contraclly required mid-term investmeat [the Airport].” (d.). In
response to this letter, CASS paid the fumdsthe CS Host Joint Venture. Thus, CASS
ostensibly tendered payment of $345,000 purstmiits obligations undeSection 2.2 of the
Joint Venture Agreement, and the parties appeagtee that the funds veein fact used for
improvements at the Airport.

It is possible that these improvements elevadedt in the eyes ahe Airport officials
responsible for designating theci@ent of the 2010 ConcessioRlaintiffs, however, have not
shown how this constitutes a breach of duty orstidopart, nor have #y raised a genuine
factual dispute as to whether Hosted called daigital contribution in bad faith. Rather, the
plain language of the Joint VentuAgreement indicates that tiparties anticipatd that such
contributions would be necessary for the operatioime CS Host Joint Venture, under the terms
of the 2000 Concession and Sub&asCASS may not have @eered a profit from its capital
contribution, but it must be held to the consegasrof its bargain withlost to contribute funds
upon request for the purpose of Airport Improvaetse Thus, Host is entitled to summary

judgment on Counts | and II.

In the event that additional capital contributi@me required to fund construction or operations
of the Joint Venture, the Managing Primai will notify each Principal of the amounts

required. Each Principal will contributedditional capital in the same proportion as its
ownership interest. . . .

(DN 1-2, § 2.2).
_11_



B. Count I11: Breach of Oral Contract by Host

Plaintiffs allege that an oralontract existed between Hastd CASS, pursuant to which
Host agreed to bid on the 200@ncession with CASS in examge for CASS making a capital
contribution of $345,000 to the CS Host Joint VenturFais claim essentially mirrors Plaintiffs’
breach of contract and fiduciary duty claims, iattRlaintiffs argue that Host breached the oral
agreement when it bid for the 2010 Concessidh W~C and was awarded the concession on the
basis of the goodwill that Plaintiffs had generated.

Host denies that there was an oral cantisetween the parties relating to the 2010
Concession, and it raises several argumentsoathe unenforceability of any alleged oral
agreement. Host first argues that the allegesd contract is unenforceable because it is not
supported by consideration. According to Halsé Joint Venture Agreement required CASS to
pay the $345,000 capital contribution to the CS Hagtt Venture. It reams that this capital
contribution cannot also serve as consideratioriife alleged oral cordct because “a promise
to do what one is already under obligatito do cannot be a consideratiorGray v. Greey 70
S.W.2d 683, 685 (Ky. 1934) (citations omitted).

Indeed, the unambiguous language of Seci@nof the Joint Venture Agreement states
that CASS was required to contribute additional ehgid the Joint Venture “[ijn the event
that . . . [such] contributions are required ftond construction or operations of the Joint
Venture[.]” (DN 1-2, § 2.2). CASS further agreed to contribute such capital upon its receipt of
notification from themanaging principali.e., Host. (d.). Accordingly, by virtue of the Joint
Venture Agreement, CASS bound itself to makech capital contributions when—or if—it

received such a request from Host. Becaus&&#vas already obligated to comply with this
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contractual obligation to conlrite the funds, it is precludedi arguing that such obligation
served as consideration suf@at to support an oral conttebetween the parties.

Having determined that the alleged orahitact was unsupportdaly consideration and
thus unenforceable, we need not address Hostigining arguments. Accordingly, Host is
entitled to summarydgment on Count Ill.

C. Count 1V: Unjust Enrichment by Host and Host-TFC

Plaintiffs allege that Hosand Host-TFC, the joint venture formed between Host and
TFC, were unjustly enriched by CASS'’s conttibn of $345,000 to the CS Host Joint Venture.
They also claim that Host and Host-TR€:eived the benefit of the goodwill generated by the
CS Host Joint Venture’s capital contributismhen they obtained the 2010 Concession.

Defendants, for their part, argue that Riéfisi claim for unjust enrichment is barred
because a written contract governed CASS’s abibg to pay the capital contribution. Indeed,
under Kentucky law, “the doctrine of unjust enridnt has no application in a situation where
there has been an explicit cadt which has been performedTractor & Farm Suply, Inc. v.
Ford New Holland, In.898 F. Supp. 1198, 1206 (W.D. Ky. 1995) (quot@agdell Constr. Co.

v. Commonwealttb66 S.W.2d 161, 165 (Ky. Ct. App. 1977)).

There is no dispute that an express camtexisted between Hosind CASS, and that
such contract was performed by both parties. Moreover, as discussed above, Host had the option
under the Joint Venture Agreement to demaddlitional capital contributions from CASS
beyond the extent of CASS’s it contribution. Because CASS8as obligated to make the
$345,000 contribution under the exgseterms of the Joint Venture Agreement, its payment of
these funds may not also servdtasbasis of a claim fainjust enrichmentTherefore, Host and

Host-TFC are entitled to sumary judgment on Count IV.
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D. Count V: Conspiracy and Aiding and Abetting Breach of Fiduciary Duty by George
Tindey and TFC

To prevail on a claim of aiding and abettiagoreach of fiduciary duty, a plaintiff must
prove the following elements: (1) the existenoel dreach of a fiduciary relationship; (2) the
defendant gave the breaching party “substantial assistance or encouragement”; and (3) the
defendant knew that the party’s conduct breached a fiduciary dlitgs Farm Supply, LLC v.
Helena Chem. Cp595 F.3d 663, 666 (6th Cir. 2010) (citations omitted) (applying Kentucky
law). Plaintiffs allege thatinsley and TFC actively usurp€ZASS’s business opportunity and
abetted Host in breaching itglficiary duty under the iid Venture Agreement. Plaintiffs also
claim that Host, Tinsley, and TFC concealedrtbé for the 2010 Concession from Plaintiffs.

Defendants argue that this claim must btause Plaintiffs’ undkying claim for breach
of fiduciary duty also fails. They cite to a case in wihicthe Kentucky Court of Appeals
dismissed a claim for aiding and abetting a bresdiduciary duty after it determined that the
defendant did not owe a fiducyaduty to the plaintiff. Goodman v. Goldberg & Simpson,
P.S.C, 323 S.W.3d 740, 746 (Ky. Ct. App. 2009). Alkained more fully above, Host did not
breach the fiduciary duties it owed to CASS parduo the Joint Venture Agreement when it bid
for and obtained the 2010 Concession with arDBE other than CASS. Moreover, Plaintiffs
have not put forward evidence to raise a genuine factual issue as to whether Tinsley or TFC
substantially assisted or encaged Host to breach any such duties, much less conspired with
Host to “usurp the opportunity of CASS[.]” (DN 1-10, 1 13Bee McDonald v. Union Camp
Corp., 898 F.2d 1155, 1162 (6th Cir. 1990) (“[M]ere clusory allegations are not sufficient to
withstand a motion for summajydgment.”) (citation omitted).

Plaintiffs argue that a ruling on this issuepremature because they have not yet taken
the depositions of Tinsley and TFC. Howewe initial discovery deadline set forth in this
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court’s Rule 16 order was December 31, 2013, anatiffaihave not yet noticed the depositions
of either party. (DN 34). It is not enough thaintiffs believe that additional evidence will
support their claim. Because Pitfs have failed to produce “spiic facts showing that there
is a genuine issue for trialAnderson 477 U.S. at 248, Defendamdse entitled to summary
judgment on this claim.
E. CountsVI and VII: Violation of the Kentucky Civil Rights Act by Host
The stated purpose of the KCRA is

To safeguard all individuals within ehstate from discrimiation because of

familial status, race, color, religion, national origin, sex, age forty (40) and

over, or because of thperson’'s status as a djfiad individual with a

disability . . . ; thereby to protect thenterest in personal dignity and freedom

from humiliation, to make available toetlstate their full productive capacities,

to secure the state against domestic strife and unrest which would menace its

democratic institutions, to presertbe public safety, health, and general

welfare, and to further the interest, righéind privileges oindividuals within

the state[.]
KRS § 344.020(b). In the present aati Plaintiffs allege that Hosbnspired to aliate against
Alexander in violation of KRS 88 344.280(Hnd (5) because Alexander had previously
expressed concern regarding Host’'s treatment of minorities and encouraged minorities “to
protect their civil rightsn their dealings with Host.” (DN 1-10, 11 134-35).

Though not explicitly statedn the statutory language é$, Kentucky courts have
typically applied KRS 844.280 in the context of the employmeelfationship. In this regard, a
plaintiff must estaliéh, as part of @rima faciecase of retaliation under KRS § 344.280, that
“the defendant took an employmeacttion adverse to the plaintiff.”"Brooks v. Lexington—
Fayette Urban Cnty. Hous. Authl32 S.W.3d 790, 803 (Ky. 2004) (quoti@hristopher v.
Stouder Mem’l Hosp936 F.2d 870, 877 (6th Cir. 19913ke also Young v. City of Rad¢lB61

F. Supp. 2d 767, 792 (W.D. Ky. 2008) (“In gerethe [KCRA] protects individuals against
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discrimination in the employment context and assures that no individual may be denied the
equal enjoyment of a place of public accommodatiesprt or amusemendadility.”). Plaintiff
cites to several cases to suppatassertion that an employmenat®nship is not a prerequisite
to bringing a KCRA claim. Yet the cases citey Plaintiffs are distingghable in that they
recognize that a plaintiff may Img| a retaliation claim against arpen or entity that does not fit
the statutory definition of employer (because, for example, it has fewer than the statutorily
imposed number of employees to qualify as angleger”), so long as that person or entity and
the plaintiff are nonetheless an employment relationshigsee Morris v. Oldham Cnty. Fiscal
Court, 201 F.3d 784, 794 (6th Cir. 200Qewis v. Quaker Chem. Coy29 F.3d 1152, *6 (6th
Cir. Aug. 24, 2000) (unpublished table opiniohjey v. McCreary Cnty. Fiscal Cour®39 F.
Supp. 2d 762, 769—770 (E.D. Ky. 2013).

It is undisputed that Alexander was not amptayee of Host; rather, he was Host’s joint
venture partner by reason of his ownershiferest in CASS. (Alexander Dep., DN 40-10,
187:9-23)" Plaintiffs have not presited the court with any instances in which a court has
applied the retaliation provisio$ KRS 8§ 344.280 to business peats like Host and Alexander

who were not otherwise in an employer—eoygle relationship. Absent evidence of an

" In his deposition, Alexander testified as follows:
A: | am not an employee of Host.
Q: And you've never been an employee of Host, correct?
A: Well, let me—not to my knowledge. | mean, I've always been a partner with Host. |
don’t know if Host considerethe an employee. But I've always been a partner of
Host.
Q: Did you ever receive any kirad employee benefits from Host?

No.

(Alexander Dep., DN 40-10, 187:14-23).
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employment relationship between Host and Afelex, Plaintiffs’ claim for violation of the
KCRA must fail. Accordingly, Host is entitldéd summary judgment on Counts VI and VII.
F. Count VIII: Punitive Damages Against Host, George Tindey, and TFC

Plaintiffs also assert a claim for punitive dayes, which is set forth as a separate cause
of action. However, a claim for punitive damagse not a separate cause of action, but an
available remedy.See, e.qg.Salisbury v. Purdue Pharma, L,PL66 F. Supp. 2d 546, 548 n.1
(E.D. Ky. 2011). Moreover, a clai for punitive damages mustilfavhere, as in the present
action, there has been a “failure to assertamrclon which actual damages can be awarded|.]”
Ammon v. Weltyl13 S.W.3d 185, 188 (Ky. 2002). As theyeno basis on which Plaintiffs may
recover actual damages, Plaintiffs’ claim for punitive damages must be dismissed.

V.

For the reasons set forth herein, Defendamtstion for summary judgment (DN 40) will
be granted as to all counts of the Supplementd Amended ComplaifDN 1-10). A separate
order and judgment will be entered this dateaccordance with this Memorandum Opinion

dismissing this action with prejudice.

August 12, 2014

Charles R. Simpson II1, Senior Judge
United States District Court
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