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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
OWENSBORO DIVISION

CIVIL ACTION NO. 4:12-CV-00044-JHM

INSTITUTIONAL LABOR ADVISORS, LLC PLAINTIFF
V.
ALLIED RESOURCES,INC. DEFENDANT/

COUNTER-PLAINTIFF
V.

INSTITUTIONAL LABOR ADVISORS, LLC and
DAVID S. SMITH COUNTER-DEFENDANTS

M EMORANDUM_OPINION AND ORDER

Institutional Labor Advisors, LLC (“ILA”) isa limited liability corporation that provides
consulting, business, and compliance services tngiindustry clients with respect to acquisitions
and operational matters. On April2012, ILA filed this beach of contract &ion against Allied
Resources, Inc. (“Allied”), alging that Allied breached a Comapsation Agreement that it had
entered into with ILA. (Compl. [DN 1].) Undehe Compensation Agreement, Allied had agreed
to “pay to ILA an amount in cash equal to fpercent (5%) of the valugf any Distribution . . .
at such time as any such Dibtrtion is paid.” (CompAgr. [DN 1-1] 1.) ILA states that while
certain distributions were paid, Allied faileddcompensate it. (Compl. [DN 1] 11 11, 13, 16-17.)

Allied challenges the Compensation Agreemeenforceability. In addition, Allied filed
acounterclaim against ILA and David Smith (“SmithILA’s principal and Allied’s former counsel.

In its counterclaim, Allied alleges that Smithttously interfered withts contract and business
expectancy. Allied’s counterclaim stems from the belief that Smith falsely represented to Alliance
Resource Partners, LP (“Alliance”) that ILA had @mnership interest in lied, or in Allied’s

assets, under the Compensation Agreement. (Answer, Affirmative Defenses & Countercl. [DN 9].)
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This matter is now before the Court orAlland Smith’s summary judgment motion [DN
76], which seeks dismissal of Allied’s counterclaso before the Court is Allied’s motion for
oral argument [DN 97]. Fully briefed, the matter is ripe for siea. For the following reasons,
ILA and Smith’s summaryuydgment motion [DN 76] i$SRANTED in part andDENIED in
part. Further, Allied’s motion for oral argument [DN 970&NIED.

|. BACKGROUND

The parties agree that in early 2012, Allied wagaged in negotiations with Alliance for
the sale of certain coal reserves located istar@ Kentucky. These reserves were known as the
Onton Reserves. (See Answer, Affirmative Deén& Countercl. [DN 9] T 3; Mem. in Supp. of
Summ. J. on Def.’s CountercDN 76-1] 8-9.) At that time, & proposed purchase price for the
acquisition was approximately $120 million. (SRehard E. Davis Dep. [DN 77] 123 (noting
that the proposal was $120 million, plus $2.%ion paid $500,000 per year for 5 years); Jeffrey
L. Hallos Declaration [DN 85-7] 11 13-14 (notitigat on January 4, 2012, Allied sent a draft
purchase agreement to Alliance that includegroposed price of $125 million and also noting
that on January 12, 2012, Alliance sent a draft purchase agreement to Allied that included a proposed
price of $122.5 million).) On January 31, 2012, hogrelliance informed Allied that it would
only pay $100 million. (See Davis Dep. [DN 71221-22, 129-30; Hallos Declaration [DN 85-7]

1 15.) The patrties offer differing accounts on whiyafice decided to redudke purchase price.

ILA and Smith argue that Alliance’s ds@n to reduce the price to $100 million, and
thus not go forward with the transaction at $1dillion, “had nothing at all to do with Smith,
ILA, or anything Smith had allegedly done.” (Mem. in Supp. of Summ. J. [DN 76-1] 9.) In support
of this argument, ILA and Smith highlight thestenony of Richard E. Das, Alliance’s general
counsel. In his deposition, Mr. Davis unequivocatated that Alliance’s senior management
had reduced the purchase price to $100 million after deciding that the economics of the potential
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acquisition did not support a $120 million pri¢Pavis Dep. [DN 77] 121-29, 140.) Mr. Davis
also stated that the decision had “absolutelthing” to do with Smith—and that it was based on
“pure economics.” Mr. Davis outled several economic considerasavhich he stated impacted
the decision to reduce the price, such as: (@¢dine in market price for coal; (2) discovering
during due diligence that there might be higbperating costs; (3) a likelihood for increased
capital costs; and (4) concerns pttee ability to increase existy levels of production. (See id.)

Allied counters that Alliance’s decision teduce the purchase price to $100 million, and
thus not go forward with the transaction at $120 million, resulted from Smith’s interference with
the Allied-Alliance transaction. Iaupport of this claim, Allied fitsnotes that in early- to mid-
January, Smith left a message with Chester ThpAléed's principal, stating “Tell Chester the
number is 120.” (Chester Thomas Dep. [DN 85-4] 335; Call Log [DN 85-5]; Chester Thomas
Declaration [DN 85-6] fL7.) According to Allied, this was a “clear reference to the purchase
price of $120 million then being discussed by édliand Alliance,” thus indicating that Smith
knew about the Allied-Alliance transaction in gaiio mid-January. (Allied’s Resp. [DN 85] 5.)

Next, Allied relies on Smith’s call log, which shows that Smith called Alliance’s CEO, Joe
Craft, on December 6, 2011. (See Call Lo§[[D05-1] 4.) Alliance’s general couns®r. Davis
stated in his deposition thatette was a call between Smith and Mr. Craft before February 23,
2012, although neither he nor Mr. Craft could recal dlate of this cal{Davis Dep. [DN 85-2]
173-74, 196, 204.) According to Mr. Davis, the gahse of the conversation was as follows:

David [Smith] told Mr. Craft that, gu know, you don’t — you, Joe, don’'t need to

respond to me. You probably have confitity obligations,but I've heard that

Alliance is considering acquiring GreenvBr or Chester’'s assets, however he

would have phrased it. And you probabkcall, you, Joe, probably recall the

work, the legal work | did for Chester wh he was acquiring those assets from

P&M and | just want you to know th#te — my compensation arrangement with
Chester gave me an interest in the &sard — or the business or the company.



(Davis Dep. [DN 77] 160.) According to Allied, by stay that he had an interest in Allied, or in
Allied’s assets, Smith made a false representatohlliance, which interfered with the Allied-
Alliance transaction. Allied states that Smith’atetment to Mr. Craft caused Alliance to develop
concerns regarding whether Smith had an owneltypip-of interest in the assets they intended
to purchase, which ultimately caused Allianceegduce its offer. (Davis Dep. [DN 85-2] 198-99,
201-02.) Allied notes that the communicatiotvieen Smith and Mr. Craft was “before Alliance
signed its contract with Allied on February 2812, and well before Alliance dropped its offer
from $120 million to $100 million in late Jamya2012.” (Allied’s Sur-Reply [DN 112] 4.)

As additional support of its claim that Alliameceduced the purchase price due to Smith’s
interference, Allied highlights the history of negotiations between Allied and Alliance. Specifically
Allied highlights that when Alliecand Alliance were iearly negotiations, in December of 2011,
Alliance raised what it perceived to be a poteritil# issue that reduced the property’s value. As
a result, on December 11, 2011, Alliance reduced the purchase price from $130 million to $120
million. Allied disagreed that the perceived title issmpacted the property’s value. Thus, Allied’s
representatives had several discussions with Alliance’s representatives in an attempt to convince
them that this was the case. By contrast, wAltiance reduced the purchase price from $120
million to $100 million, Alliance never discussedrigdionale with Allied.Instead, Alliance gave
a draft purchase agreement to Allied that aomed a proposed price of $100 million and refused
to explain the reason for itsipe reduction. (Hallos Declarati [DN 85-7] {1 9-10, 15; Thomas
Declaration [DN 85-6] {f11-13, 16, 18.) Allied argues thatliance’s refusal to explain the
reason for its price reduction is additionald@nce of Smith’s tortious interference.

Regardless of the rationale underlying Alliarscdecision to reduce the purchase price, it
is clear that on February 20, 2014li#nce raised the quesh of Smith’s rightsor interests with

Allied. (See Hallos DeclaratiofpN 85-7] 1 18; Thomas Declation [DN 85-6] { 26.) Allied’s
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counsel responded on February 23, 2012, advising'fnast Brown Todd is not aware that the
Sellers or LLCs have any obligations to, or contracts with, David Smith or any of his affiliates
that the Purchaser will be assuming in conneactitth [the proposed traastion].” (E-mail from
Jeffrey L. Hallos [DN 76-15].) Tis response eased Alliance@ncerns about assuming liability
to ILA. Allied and Alliance signed a purchase agreement for $100 million on February 23, 2012.
Alliance issued a press release on February 24, 2012 disclosing the purchase and sale transaction.
(See Press Release Announcinge&dlAlliance Agr. [DN 76-16].)

Approximately two weeks after the presdease, on March 8, 2012, Smith called Joe
Craft, Alliance’s CEO. (See Mem. in Supp. ®imm. J. [DN 76-1]; Call Log [DN 105-1] 4.)
According to ILA and Smith, in this conversat, Smith advised Mr. Craft (for the first time)
that he was a party to the Compensation Agesdnwith Allied because he did not want Mr.
Craft to learn of ILA’s potential interest indtributions from the Allied-Alliance transaction
after the fact. (Mem. in Supp. of Summ. JNI6-1] 10-11; Davis DedDN 77] 160-61.) ILA
and Smith suggest that Smith felt obligated to contact Mr. Craft because Mr. Craft was Smith’s
friend and because Alliance was ILA’s longralang client. (Mem. in Supp. of Summ. J. [DN
76-1] 10, 16.) However, Allied characterizes the aalfurther interference. According to Allied,
Smith again inserted himself into the transactiod falsely asserted that ILA had an interest in
Allied—or in Allied’s assets. (See AlliedResp. [DN 85] 9; Daw Dep. [DN 77] 160-62.)

The next day, on March 9, 2012, Smith wroteAttied’s principal, Chester Thomas. In
that letter, Smith asked Mr. Thomtsprovide information regardinall of the distributions that
had been made since the effective date ofCbmmpensation Agreement. In addition, Smith told
Mr. Thomas that he had seen the announcementdiagaillied’s sale othe Onton Reserves to

Alliance. Smith stated that those “reserves asskts . . . are the subject of the Allied Resources



— ILA Distribution Agreement.” (Letter [DN 76-17]3mith sent a blind copy of the letter to Mr.
Craft, on which he added a handven note stating: “Joe, Tharyou for your interest in this].]
David.” (Id.) Allied characterizes thisonduct as additional interference.

ILA and Smith respond that this conduct did nonstitute interference. In support, they
focus on Smith’s deposition testimonyhere he stated that he séfit Craft a copy of the letter
because Mr. Craft had suggested that Alliancedcpotentially help bring closure to the issues
between ILA and Allied. (See David S. Smith Dep. [DN 76-4] 325-26.) According to ILA and
Smith, Mr. Craft subsequently advised Smith tBatith and Mr. Thomas would have to resolve
their issues on their own, withoaty involvement from Alliace. (Davis Dep. [DN 77] 160-62.)

Regardless of Smith’s rationdier contacting Mr. Craft in Miah 2012, it is clear that the
contact heightened Alliance’s concern about Smithterest in the astsebeing purchased. (See
id. at 200, 176-78.) As a result, Alliance told Allied that until it agreed that Smith and ILA had
no interest in the assets Alliance was purtttpsAlliance would consider certain warranties
breached and might not close the transactioee ($allos Declaration [DN 85-7] { 22; Thomas
Declaration [DN 85-6] f 29 Allied states that because it svaoncerned about the potential for
Alliance to pull out of the trasaction, Allied’s representatives spent much time meeting with
Alliance, resulting in approximately $10,000 of fekat Allied would not have incurred but for
Smith’s interference. Further, Adld states that it “compromis@ah certain issues that it would
not otherwise have compromised on in the Ifinegotiation of the purchase agreement with
Alliance, including by acquiescing in Allianse’proposal that the purchase price should be
reduced to $100 million.” (Allied’s Resp. [DN 85] 10, 15.)

Ultimately, Alliance’s fears were dissipated when its counsel was given an opportunity to

review the Compensation Agreement. Based on this review of the agreement, Alliance concluded



that it was not at risk of assuming Allied’alility to ILA. (See Davis Dep. [DN 85-2] 186-89.)
Consequently, on April 2, 2012, Allied and Alliances®d their purchasad sale transaction at
the previously agreed-upon ghase price of $100 million.
[l. STANDARD OF REVIEW

Before the Court may grant a motion for sumynadgment, it must find that there is no
genuine dispute as to any maaériact and that the moving paris entitled to judgment as a
matter of law. Fed. R. Civ. P. 56(a). The movpagty bears the initiddurden of specifying the
basis for its motion and identifyg that portion of the record thdémonstrates the absence of a

genuine issue of material fact. Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). Once the moving

party satisfies this burden, the non-moving party thereafter must produce specific facts demonstrating

a genuine issue of fact for trial. Anden v. Liberty Lobby, Inc., 477 U.S. 242, 247-48 (1986).
Although the Court must review the evidence in the light most favorable to the non-moving
party, the non-moving party must do more tharretyeshow that there is some “metaphysical

doubt as to the material facts.” MatsushitadElindus. Co., Ltd. v. Zethi Radio Corp., 475 U.S.

574, 586 (1986). The Federal Rules of Civil Pthae require the non-maw party to present
specific facts showing that a genuine factusgdue exists by “citing to particular parts of
materials in the record” or by “showing that timaterials cited do not establish the absence . . .
of a genuine dispute[.]” Fed. R.\CIP. 56(c)(1). “The mere existenof a scintilla of evidence in
support of the [non-moving party’s] position whle insufficient; there must be evidence on
which the jury could reasonably find for thren-moving party].” Anderson, 477 U.S. at 252.
[ll. DiscussION

In its counterclaim, Allied asserts that “ILA and Smith are liable to Allied for tortiously
interfering with Allied’s contract and businesgpectancy with Alliance.” (Answer, Affirmative
Defenses & Countercl. [DN 9] 1 9%¥hile it is somewhat unclear |lled seems to be raising two
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separate and distinct claims: a tortious interference with contract claim and a tortious interference
with business expectancy claim. Under Kentucky, ldnese claims are separate torts, with some

common but also certain distinct elements. Seata& Inc. v. Health Carferop. Investors, Inc.,

635 F. Supp. 2d 612, 618-627 (W.D. Ky. 2009) (analyzirth bbthe torts). The Court will first
address Allied’s tortious interference with cawtr claim. It will then address Allied’s tortious
interference with businesxpectancy claim.
A. TORTIOUS INTERFERENCE WITH CONTRACT

To prove a tortious interference with caur claim, Allied musestablish that: (1) an
enforceable contract existed between Allied and Alliance; (2) Smith had knowledge of the
contract; (3) Smith intended to cause Alliancéteach the contract; (4) Smith’s conduct caused
Alliance to breach; (5) the breach resulted imdges to Allied; and (6) Smith had no privilege
or justification to excuse his conduct. See Ventas, 635 F. Supp. 2d at 618-19 (citations omitted).
In the present case, as correctly noted by ILA @milth, the first two elements are not at issue.
An enforceable contract existed between Aliged Alliance as of Fruary 23, 2012 and Smith
had knowledge of that contract. BAllied cannot prove the remang elements of its tortious
interference with contract claibecause Alliance did not breattte February 23, 2012 contract.

On April 2, 2012, the Allied-Alliance trans@mh closed for $100 million, the contract
price. This successful closing precludes Alliedtriference with contract claim. See id. at 621
(rejecting an interference with contract claim where a pamypleted an acquisition that was the

subject of the alleged interference); CMI, Inc. v. Intoximetrs,, 918 F. Supp. 1068, 1079 (W.D.

Ky. 1995) (noting that “[a]t a mimium,” an interference with camict action requires proof that
the third-party breached). In its response, Alteticedes that it has no viable claim for tortious
interference with conact. (See Allied’s Resp. [DN 83]6.) Thus, ILA and Smith’s summary
judgment motion iISSRANTED in part as to that claim.
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B. TORTIOUS INTERFERENCE WITH BUSINESSEXPECTANCY

In National Collegiate Athletic Associah v. Hornung, the Kentucky Supreme Court set

forth the principles governing éhtort of intentional interfere® with prospective advantage,
which is also known as the tast interference withbusiness expectancy. o doing, the Court
held that § 776B of the Restatemt (Second) of Torts is a faeflection of Kentucky law. 754
S.w.2d 855, 857 (Ky. 1988). This section states:
One who intentionally and improperly texferes with another’s prospective
contractual relation (except a contract tormypgis subject to liability to the other
for the pecuniary harm resulting from lasisthe benefits othe relation, whether
the interference consists of
(&) inducing or otherwise causingthird person not to enter into or
continue the prospective relation or
(b) preventing the other from acquig or continuingthe prospective
relation.
Restatement (2d) Torts 8§ 776B. To prove a tortiotexference with business expectancy claim,
Allied must show that: (1) there was a valid iness relationship or expectancy between Allied
and Alliance; (2) Smith had knowledge of this tielaship or expectancy; (3) Smith’s intentional

act of interference; (4) Smith’s improper motive; (5) causation; and (6) special damages. See

Ventas, Inc., 635 F. Supp. 2d at 621 (citation omitted).

The parties disagree over the evidencetti@aiCourt may consider when analyzing these
elements. ILA and Smith argue that the Court can only consider evidence of acts that occurred
prior to February 23, 2012. According to theMtijed’s alleged business expectancy of closing
the transaction with Alliance fd120 million was realized when it signed the contract for $100
million. Thus, any acts that occurred after feoy 23, 2012—including Smith’s alleged March
communications with Mr. Craft—are immaterial. (Countercl. Defs.” Reply [DN 95] 4.) Allied
responds that such acts are still material becatide the contract had been signed, the deal had

not yet closed. (Allied’s Sur-Reply [DN 112])4According to Allied, its business expectancy



was to close the transaction at $120 million while only expending necessary costs. However, due
to Smith’s interference, it closed at $100 milliand expended additional, unnecessary costs in
the form of added legal expenses, which were necessary to calm Alliance’s fears. (Id.) Further,
Allied suggests that the March cants between Smith and Allianaes, at a minimum, evidence

of the content and character of Smitbarlier contacts with Alliance. (1d.)

For purposes of this Memorandum Opinion and Order only, the Court assumes, without
deciding,that ILA and Smith are correct. Thus, the Gautl only consider eidence of acts that
occurred before February 23, 2012. Even wtlen Court does so, howew it concludes that
Allied has presented sufficient evidence to overcome ILA and Smith’s summary judgment motion.

Valid Business Expectancy between Allied and AlliancéAllied’s interference with
business expectancy claim is based on the coatetitat Allied had a valid business expectancy
to close the transaction with Alliance for $1®dlion. Thus, in their summary judgment motion,

ILA and Smith argue that “there is no evidenbat Allied had a valid business expectancy to
receive $120 million in connectionith the Alliance transaction.(Mem. in Supp. of Summ. J.
[DN 76-1] 15.) A valid business prctancy exists whenever thds “a reasonable likelihood or
a probability, not mere wishfuhinking” that a business relatiship will come about. Ventas,
Inc., 635 F. Supp. 2d at 621 (citations omitted). Thasonable likelihood or probability “need
only exist prior to the itrerference.” 1d. at 622.

ILA and Smith argue that Allied “had no hé business expectanag anything beyond
the actual negotiated contract price of $100ion.” According to ILA and Smith, “Alliance
was unwilling to proceed with thteansaction at [$120 million] lbause Alliance concluded that
the economics of the deal did not support that price.” (See Mem. in &Uppmm. J. [DN 76-1]

20.) In support, ILA and Smith heavily rely dhe deposition testimony of Alliance’s general
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counsel, who stated, in the clearest of tetitmat the $20 million reduction in its purchase price
was based on an economic analysis and had nothing to do with Smith.

The Court finds that ILA and Smith’s argument is highly persuasive. In light of the
testimony of Alliance’s general cosel, a reasonable jury could tnly find that Allied did not
have a valid business expectancy to receive $120 million in connection with the Alliance transaction
But when considering a summary judgment wmotithe Court must reviethe evidence in the
light most favorable to Allied, the non-moving parand draw all inferences in its favor. When
it does so, it is left with no option but to conclutiat Allied has preserdesufficient evidence to
support its contention that it had a valid iness expectancy to receive $120 million.

Allied has put forth evidence that the pastigere negotiating in the $120 million range
in late 2011, prior to the alleged interferenceth#st time, there was a reasonable likelihood or a
probability that Allied and Alliance would sigmcontract in the $120 million range. While ILA
and Smith argue that this is not the case becAllsace concluded that the economics of the
deal did not support a $120 million price, Alliarttas put forth sufficient evidence to refute the
belief that economic considerations caused tiee peduction. Indeed, as set forth below, there
is a genuine issue of material fact as to Alti@’s rationale for its pre reduction. Thus, Allied
has offered sufficient evidence that it had ddvAusiness expectancy to receive $120 million
prior to the alleged interference.

Smith’s Knowledge of this ExpectancyAllied has put forth evidence that in early- to
mid-January, Smith left a message with Mr. Thon#dked'’s principal, stating “Tell Chester the
number is 120.” According to Allied, this wasreference to the purchase price of $120 million

then being discussed by Allied and Allianceyghndicating that Smith knew about the Allied-
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Alliance transaction in early- to mid-Januarylli@dd’s Resp. [DN 85] 5.) The Court finds that
this evidence is sufficient to suggest that Smith knew of Allied’s expectancy.

Smith’s Intentional Act of Interference. The Court must next consider whether Allied
has put forth sufficient evidence to support its eatibn that Smith intergnally interfered with
the Allied-Alliance tansaction. The Court findhis to be a close quisn. However, Allied has
offered sufficient evidence on this elemdnttheir summary judgment motion, ILA and Smith
argue that there is no “evidence that Smith roperly interfered withany Allied business
expectancy.” (Mem. in Supp. of Summ. J. [O8-1] 15.) But the Court finds that Allied has
presented circumstantial evidence indicatingt tismith interfered with Allied’s business
expectancy by contacting Mr. Craftichexpressing that he had an interest in the assets that were
the subject of the purchase and sale transaction.

In this respect, as noted above, Allied hasfprth evidence indicating that Smith knew
about the Allied-Alliance transtion in early- to mid-Januaryn addition, Allied has put forth
Smith’s call log, which shows that Smith phong&iiance’s CEO, Mr. Craft, on December 6,
2011, before Alliance dropped its offer from $120 million to $100 million. Allied has also put
forth evidence pertaining to the substance ofc¢bisversation: namely, that Smith told Mr. Craft
that he had an interest in the assets Alliantended to purchase. The Court is of the opinion
that if these facts are taken as true and all reasonable inferences are drawn in favor of Allied, this
evidence, in conjunction witilliance’s alleged refusal dumg negotiations to provide an
explanation for its price reductiatespite having previously offatexplanations, is sufficient to
support this element &llied’s claim.

The Court notes that in theieply brief, ILA and Smith argu¢hat the facts show that

Alliance’s concerns relating to Smith and ILA did not arise until sometime in late February 2012,
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after Alliance had reduced itsipe. According to ILA and Smittthis fact undermines Allied’s
argument that the $20 million price reduction hagthing to do with Smith. The Court agrees
with ILA and Smith that the exchange between Allied and Alliance in late February 2012 undermines
Allied’s position that the price was reduced due to Smith—and supports ILA and Smith’'s
position that the price was reduced due to escoa@onsiderations. But the Court nonetheless
finds that based on Allied’s offered evidence, there is a genuine issue of material fact regarding
Alliance’s rationale for reducing the purchase pritavill be left to a jury to decide whether
Allied’s evidence is sufficient to overcomeetbtrong evidence proffered by ILA and Smith.

Smith’s Improper Motive. To prevail on its tortious intexfence claim, Allied must also

establish that Smith’s alleged interferencesviaproper._See Ventas, Inc., 635 F. Supp. 2d at

622 (citation omitted). The Kentucky Supreme Court has held that to show imjmtepference,
“a party seeking recovery must show malicesome significantly wrogful conduct.” Hornung,

754 S.W.2d at 859; see Bourb@nty. Joint Planning Comm’n v. Simpson, 799 S.W.2d 42, 45

(Ky. App. 1990) (noting that “malice must be showat only in the sense tdck of justification
for the interference”). Under Kentucky lawgsificantly wrongful conduct includes fraudulent

misrepresentation, deceit, andeogon. Steelvest, Inc. v. Scaest Serv. Ctr., Inc., 807 S.w.2d

476, 487 (Ky. 1991); Restatement (2d) Torts § 767 cnithe Restatement defines fraudulent as
“when, to the knowledge or belief @§ utterer, [the statement]fialse in the sense in which it is
intended to be understood by its ment.” 1d. “It does not requiréhat the misrepresentation be
independently actionable.” Ventdac., 635 F. Supp. 2d at 622.

As the Restatement explainshétreal question is whethée actor’'s conduct was fair
and reasonable under the circumstances.” Restate{2d) Torts § 767 cmt. j. Kentucky courts
should consider several factors when makingdetermination, including: the nature of conduct

that was used to interfere, thetive, the interestsosight to be advanced by the actor, and the
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relationships between the parties. See Veas, 635 F. Supp. 2d 622; Hornung, 754 S.W.2d

at 858. “Even if evidence is presented which wioatherwise make a submissible case, the party
whose interference is alleged bave been improper may escdbility by showing that he
acted in good faith to assert a legally pradcinterest of his om” Hornung, 754 S.W.2d at
858. Thus, Smith cannot be liable if he assertéehally protected interest in good faith. This
analysis is, initially, an issu@r the Court. “Unless there esvidence of improper interference,
after due consideratioaf the factors provided for determining such, the case should not be
submitted to the jury.” 1d.

ILA and Smith argue that the allegedgroper conduct “consistolely of Smithadvising
the CEO of Alliance, an existing client, thatAllwas a party to a compensation agreement with
Allied — the company Alliance was acquiring.” @h. in Supp. of Summ. J. [DN 76-1] 16.) ILA
and Smith assert that such a communication “hardly suggests any fraudulent, deceitful, malicious, or
coercive conduct,” as there is “no evidence Baith sought to induce Alliance to alter in any
way its transaction with Allied.”_(Id. at 17.) But as Allied correctly notes in its responsive brief,
the content of the call between Smith and MrafCis disputed, as Aance’s general counsel
stated that Smith told Mr. Craft that ILA had ateirest in the assets thaére being transferred.

ILA and Smith argue that if Sith did use the general terrmterest” to describe ILA’s
situation with Allied, that still does not suppdiie contention that Smith was acting with some
nefarious intent. In other words, ILA and Smahgue that the mere statement that ILA and
Smith had an interest in the assets does not omderthe value of the assets or the transaction.
However, the alleged statement was madeemifdst of a disagreement between Smith and Mr.
Thomas over the Compensation Agreement, an€thet finds that takinghe facts in the light

most favorable to Allied, a jury could reasonably conclude that Smith intended his statement to
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be understood as a suggestion that he had anrsiwpeype of interest. Such a statement would
have been false in the sense in whitovas intended to be understood.

Indeed, Allied has put forth sufficient evidenthat Smith falsely represented the terms
of the Compensation Agreement to Mr. Craft to Aiance to pressure lRed into settling with
ILA. The evidence suggests that Smith mightéehanade the statement to Mr. Craft to cause
Alliance to question the credibility of Allied’s representations—and to fear that its transaction
would open it up to liability tdLA and Smith. Based on the record, there is evidence that Smith
was not acting altruistically to advance ILA or Smith’s legitimate interests, but was instead
acting in an improper mannérhus, granting summary judgmntesould be inappropriate.

Causation.As implied in the above discussion, tGeurt finds that Allied has presented
sufficient evidence of causation to surviz& and Smith’s summary judgment motion.

Special DamagesTo sustain its tortiousiterference claimAllied must also showgpecial
damages caused by Smith’s alleged interfereSpecial damages are pecuniary damages that

can be proved “to a reasonable degree of iogyta CMI, Inc., 918 F. Supp. at 1081. ILA and

Smith argue that there “is no evidence to supaoy damages” since “Smith’s communications
played no role whatsoever in the transactiomseor price.” (Mem. in Supp. of Summ. J. [DN
76-1].) However, as noted above, Allied haklaced sufficient circumstantial evidence that
Smith’s communications did impact the AlliedliAnce transaction. Therefore, the Court finds
that Allied has presented sufficient eviderafespecial damages to defeat ILA and Smith’s
summary judgment motion.

The Court notes that Allied argues thaerdh are two additional categories of special
damages asserted in this case: (1) “the damagesirred when it reamably reacted to Smith’s

interference by capitulating tlliance’s bargaining demandsidnd (2) “the added legal expenses
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incurred by Allied in addressg and alleviating Alliance’s ewerns about ILA’s claims.”
(Allied’s Resp. [DN 85] 23.) ILAand Smith argue that these teategories of damages are not
actionable. However, at this point, the Coneed not make this determination. Allied has
offered sufficient evidence of special dammge the form of a $20 million reduction in
purchase price, to defeat ILA and Smithisnmary judgment motion on this element.

Summary of Elements.Based on the foregoing analysis, the Court finds that Allied has
presented sufficient evidence from which ayjwcould reasonably find in its favor on its
interference wittbusiness expectancy counterclaimAland Smith’s summary judgment motion
is DENIED in part as to this claim.

IVV. CONCLUSION

For the reasons set forth aboVg,|S HEREBY ORDERED that ILA and Smith’'s
summary judgment motion [DN 76] SRANTED in part andDENIED in part. The motion is
GRANTED as to Allied’s tortious interference with contract claim. IDENIED as to Allied’s
tortious interference with biress expectancy claim.

IT IS FURTHER ORDERED that the Allied’s motion for oral argument [DN 97] is

DENIED.

Joseph H. McKinléy, Jr., Chief Judge
United States District Court

December 16, 2013

cc: counsel of record
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