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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
OWENSBORO DIVISION

CIVIL ACTION NO. 4:14-CV-00095-JHM
OWENSBORO HEALTH, INC. PLAINTIFF
V.

SYLVIA M. BURWELL,
SECRETARY OF UNITED STATES DEPARTMENT
OF HEALTH AND HUMAN SERVICES DEFENDANT

M EMORANDUM_OPINION AND ORDER

This matter is before the Court on crosstions for summary judgment by the parties
[DN 16, DN 17]and on a motion for oral argument by Plaintiff [DN 22is action concerns a
Medicarepayment ratealculation—the wage index-designedo account for the different costs
of labor for Medicarearticipating hospitals in different geographic areas. Plaintiff Owensboro
Health, Inc. (“OHI"} contends that one part of this calculatisthe occupational mix
adjustment (*OMA"}—was calculated irerror for OHI's 2007 fiscal year Specifically, OHI
contends that its surgical technicians, mental health technicians, and heartreeotery
technicians should have been included in the “Nursing Aides, Orderlies, and Atténdants
category instead of éh*All Other Occupations” categorgf the applicableoccupational mix
survey OHI brings this action pursuant to Title XVbf the Social Security Act, 42 U.S.C8 8
1395et seq. seeking judicial review of a decision of the Provider Reimbursement R8aavd
(“PRRB”), which became the final order of the Secretary of the Department of Health and
Human Services (“the Secretary”). TR&RRB determined that OHI's OMA was calculated
correctly and consistently with the Secretary’s policy at the tifelly briefed, this matter is

ripe for decision. For the following reasons, the motion for summary judgment byifP@ihit

! Five additional hospitals originally joined in the administrative proceedirgsv, but have not pursued their
appeal before the CourtSéePl.’s Mot. Summ. J. & SupfMem.[DN 16] 2 n.5; Def.’s Mem. Supp. Summ. J. [DN
17]11n.1)
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[DN 16] is DENIED, the motion for summary judgment by Defendant Secretary [DN 17] is
GRANTED, and the motion for oral argument by Plain®HI [DN 22] isDENIED.

l. BACKGROUND
A. Statutory and Regulatory Framework

The Medicareprogram pays for covered medical services provided to eligible aged and
disabled personsOf relevance to this case, Medicare PanmteMnburseshospitals for the cost of
serving Medicare beneficiariesThe Centers for Medicare and Medicaid Services (“CMS”) is the
agency within the Department of Health and Human Services (“HHS”) resgofagildministering

the Medicare program Estate of Landerv. Leavitf 545 F.3d 98, 104 & n.1 (2d Cir. 2008)

(Secretary has vested in CMS its full rulemaking authority undstiddreAct), as revisedJan. 15,
2009). CMS’s payment and audit functions under Part A of the Medicare progeacorgracted out
to insurance companies known as fiscal intermediéffids”).> See42 U.S.C. §.395h(2003).

From the inception of Medicare in 1965 until 1983, hospitals were reimbursed for their
actual costs in treating beneficiaries, so long as those costs were ré&asbhater this actual
cost reimbursement system, the Medicare program bore the financial risk ofahospit
inefficiency. In 1983, Congress overhauled the Medicare reimbursement system, moving from
the “reasonable cost” method of retrospective compensatiotheolnpatient Prospective
Payment System (“IPPS” or “PPS"geeSocial Security Amendments of 1983, Pub. L. No- 98
21, 8 601, 97 Stat. 65, 149. Under tiev payment systenmospitals ar@aid “predetermined,
specific raes for each hospital dischargeegardless of the actual costs incurréd. 2007IPPS
Final Rule, 71 Fed. Reg. 47,870, 47,876 (Aug. 18, 2006).“By establishing predetermined

reimbursement rates that remain static regardless of the costs incurreddyital hCongress

2 Fiscal intermediaries are now referred to as “medicare administrative corgradeeU.S. ex rel. Sikkenga
v. Regence Bluecross Blueshield of Utd#2 F.3d 702, 706.2 (10th Cir. 2006)citing 42 U.S.C. 88 1395h(a),
1395kk1); 42 U.S.C. 8 1395h; 42 C.F.R. § 413.24(f).




sought ‘to reform the financial incentives hospitals face, promoting efficiante provision of

services by rewarding cost/effective hospital practiceSrity. of Los Angeles v. Shalala, 192

F.3d 1005, 1008 (D.C. Cir. 1999) (quoting H.R. Rep. N6-288 at 132 (283), reprinted in
1983 U.S.C.C.A.N. 219, 351); S. Rep. No—28, at 47 (1983)eprinted in1983 U.S.C.C.A.N.
143, 187 (“[IPPS amendments] are intended to create incentives for hospdpérdte in a more
efficient manner, since hospitals would beowkd to keep payment amounts in excess of their
costs and would be required to absorb any costs in excess of the DRG rates

To calculate payment amounts underleg systemthe Secretary initially determines a
standardized, nationwide bagayment rate, which reflects the national average cost of a typical
inpatient stay. See42 U.S.C. § 1395ww(d)(2). This rate consists of two components: (1) the
portion of costs attributable to wage and wagjated costs (the laboelated share) and (2) non
wage osts (the nottabor share). The statute mandates that the Secretary adjust thelatsot
share to reflect geographic differences in hospital labor ads&,1395ww(d)(3)(E), which the
Secretary accomplishes through annual nammgécomment rulemaking. This adjustment factor

is known as the wage indexSeeMethodist Hosp. of Sacramento v. Shal&8@ F.3d 1225, 1227

(D.C. Cir. 1994). In addition, the Secretary must adjust the wage index for acoapatix. See

42 U.S.C. § 1395ww(d)(3)JESe.Ala. Med. Ctr. v. Sebelius, 572 F.3d 912, 915 (D.C. Cir. 2009).

Once the adjusted laboelated share is calculated, it is added to thelabor share. This base
payment rate is then multiplied by the weight assigned taliggnosisrelated groug*DRG")

that best describes the treatment administered for the specific dischargeebaingsed, e.g.,
heart transplant or allergic reactionld. The dispute here concerns the occupational mix
adjustment to the wage index factor in tieavIPPS formula. Specifically, the dispute concerns

the classification of OHI's medical technicians on the 2006 occupational mix survey



B. Occupational Mix Adjustment to the Wage Index

“The wage index is calculated and assigned to hospitals based on the laboarearket
which the hospital is locatéd. FY 2007 IPPS Final Rule, 71 Fed. Rag48,005. Beginning
with FY 2005, CMS defines hospital labor market areas based on thé&&sed-Statistical Area
(“CBSAS) establishedy the Office of Management and Budgdd. OHI is in a onehospital
CBSA, which means it is the only hospital in its labor maskea

In effect, the wage index permits payment of higher reimbursement ratgsas with
relatively high wage levels, and proportionately lower rates in areasmagks levels below the

national averageSeeAdventist GlenOaks Hosp. v. Sebelius, 663 F.3d 939, 942 (7th Cir..2011)

“Theoretically, varation across hospitals in the cost of care that is due to efficiency difference
(such as decisions about the mix of professionals used to provide cargldo satients) should
not result in payment differences, as these factors are assumed to beamagement’s control
and provide the financial incentive to maximize efficiency.” Kristin RefRabecca Slifkin &

Mark Holmes,A Primer on the Occupational Mix Adjustment to the Medicare Hospital Wage

Index1 (U.S. Dep’t of Health & Human Servs., OffioeRural Health Policy, Working Paper No.

86, 2006)° “However, as originally calculated, the wage index was capturing not oféyedites
in theprice of labor but also differences in thigpe of labor usetl Id. (emphasis added).

So “[iln 2000, Corgress amended the Medicare statute to require CMS to collect wage
data on hospital employees by occupational category, at least once evegetnsem order to
construct an occupational mix adjustment (‘(OMA") to the wage index,” éfd Reg. 60,092,
60,092 (Oct. 14, 2005), to be implemented beginning October 1, 2004 (the FY 2005 wage
index). feMedicare, Medicaid, and SCHIP Benefits Improvement and Protection Act of 2000,

Pub. L. No. 106554, § 304(c), 114 Stat. 2763, 27635 (“2000 Bill") (instructng the

3 Attachedto OHI’s Motion for Summary Judgmeas Appendix A (SeePl.’s Mot. Summ. J. App. A [DN 14].)



Secretary to “provide for the collection of data every 3 years on occupationfdmemployees

of each [covered] hospital . . . in the provision of inpatient hospital services, in orderttocons
an occupational mix adjustment in the hospitebavage index”).As codified,the Secretarys
instructed “through survey or otherwise to “measure the earnings and paid hours of
employment by occupational category and [to] exclude data with respect taghke and wage
related costs incurred irfurnishing skilled nursing facility services.42 U.S.C. 8§
1395ww(d)(3)(E)(i)*

Congress mandated the wage index be adjusted for occupational mix in order to “more
accurately reflect relative labor costs among hospitals by removing tleeedifes thatesult
from hiring higher skilled or lower skilled workers,” as “the wage index undenosect
1886(d)(3)(E) is intended to account for geographic differences in-tatatr skill mix.” FY
2005 IPPS Final Rule, 69 Fed. Reg. 48,916, 49;838%Aug. 11, 2004) “For example, hospitals
may choose to employ different combinations of registered nurses (RMNsjsda practical
nurses (LPNSs), nursing aides, and medical assistants for the purpose of provisiing cane to
their patients. The varying labor cosssaciated with these choices reflect hospital management
decisions rather than geographic differences in the costs of lddor.”

The first occupational mix survey CMS created following the 2000 amendment was the
Medicare Wage Index Occupational Mix Swy&orm CMS10079 (2003(“Form CMS-10079
(2003)” or the “2003 survéy.> See68 Fed. Reg. 54,9081 (Sept. 19, 2003(inal notice of
intent to collect occupational mix data from hospitals using 2003 survey for occupational mix

adjustment to FY 2005 wage index).The 2003 surveyhad eight general occupational

* Data with respect to the wages and weejated costs incued in furnishing skilled nursing facility services is
excluded from shofterm, acute care inpatient PPS because there is a separate PPS for skilled nuitsésy fee
Social Security Act of 1935 § 1888(e)(4)(G)(ii) (codified at 42 U.S.C. § 1395y

®  Medicare  Wage Index Occupational Mix Survey, Form CMS10079 (2003),
https://www.cms.gov/Medicare/Medicafeefor-ServicePayment/AcutelnpatientPPS/Downloads/form10079.pdf.



categories-sevengeneral service categories that weénaded into nineteen specific occupation
subcategories and an “all other occupations” categdegForm CMS10079 (20035.

On October 14, 2005, the Secretary published a notice in the Federal Register groposin
to use a new survey, the 2006 Medicare Wage Index Occupational Mix SuRaemn(CMS
10079 (2008) or the “2006 survey”), to apply an occupational mix adjustment to the FY 2008
wage index. Proposed Collection/Comment Request, 70 Fed. Reg. 60,092 (Oct. 14, 2005). In
the proposed 2006 survey, CMS included several modifications based on comments and
recommendations it received on the 2003 survey, including MedPAC’s recommendation
order “to offset additional reporting burden for hospitalsthat CMS should combine the
general service categories that@ent for only a small percentage of a hospital’s total hours
with the ‘all other occupations’ category because most of the occupational mikredjtiss
correlated with the nursing general service category.” FY 2007 IPPBRtilea 71 Fed. Reg. at
48,007. Accordingly, these modifications included “reducing the number of occupational
categories but refining the subcategories for registered nurgds."CMS modified the 2006
survey further in response to public comments on the October 14, 2005 r&ewme.; see also
CMS Response to Comments to the Proposed 2006 Hospital Wage Index Occupational Mi
Survey (“Comments to Proposed 2006 Sutyeyhe revised 2006 survey provided “the transfer
of each general serviaategory that comprised less than 4 percent of total hospital employees in

the 2003 survey to the ‘all other occupations’ category (the revised survey focuses diné

® The occupational categories and definitions included derived directly frobh $heBureau of Labor Statistics
(BLS) Occupational Employment Statistics (OES) surv&geForm CMS10079 (2003) “CMS decided to use
BLS’s SOCs to categorize employees for the occupational mix survey infah tef ease hospitals’ reporting
burden;most hospitals have had experience with collecting and reporting thelioyengmt data according to the
SOC definitions.” FY 2005 IPPS Final Rule, 69 Fed. Reg. at 49g@®4alsad. at 49,036 (“We did not believe that
the survey definitions would be pfriematic for hospitals because of hospitals’ experience with the BLS OES
survey. In fact, several hospitals and associations strongly resech that we use the BLS definitions for the
occupational mix survey. In future years, if hospitals wish to reckisther clarification of the definitions of the
occupational categories then we welcome their assistance.”).



mix of nursing occupations), additional clarification on the definitions for the paticunal
categories, [and] an expansion of the registered nurse category to include flinctiona
subcategories.”FY 2007 IPPS Final Rule, 71 Fed. Reg. at 48,007. The 2006 survey included
two general occupational categories: Nursing ‘&l Other Occupatims.” 1d. “The Nursing
category has 4 subcategories: RNs, LPNs, Aides, Orderlies, AttendadtMedical Assistants.

The RN subcategory includes 2 functional subcategories: Management Personnghfnd S
Nurses or Clinicians.” FY 2007 IPPS Second Proposed Rule, 71 Fe&@tyl 28,64¢May

17, 2006) seeForm CMS10079 (2006) (A.R. at 96-99).

Since CMS implemented the 2006 survey, it received several public comments
suggesting further improvements to the occupational mix survey instructions famtods.
“Specifically, some commenters recommended that we include certain employees, such as
surgical technicians and paramedics in the occupational mix adjustment. The nterame
indicated that these occupations perform similar functions, and in some cases,dags use
substitutes for nursing staff. Therefore, they recommended that CMS includetepations
with the nursing categories on the survey. (On the 2003 and 2006 surveys, thpseesatere
included in the ‘All Other Occupations’ category.FY 2008 IPFS Final Rule 72 Fed. Reg.
47,130, 47,315 (Aug. 22, 2007). In response to these suggestions, CMS created a new
occupational mix survegee2007-2008 Medicare Wage Index Occupational Mix Survey, Form
CMS-10079 (2008JA.R. at219-26) (“Form CMS-10079 (2008)” or the “2062008 survey”}

The modifications included additional clarifications to the survey instructibaslimination of

the registered nurse subcategories, and some refinements to the definitionsafutetional

" See Medicare Wag Index Occupational Mix Survey, Form CMS8079 (20086),
https:/Amww.cms.gov/Medicare/Medicafeefor-ServicePayment/AcutelnpatientPPS/Downloads/occmix_survey _06final.pdf

8 The 20072008 Medicare Wage Index Occupational Mix Survey, Form QG79 (2008), is available at
https://www.cms.gov/Medicare/Medicakreefor-ServicePayment/AcutelnpatientPPS/Downloads/2007
2008_HOSPITA_FORM_CMS10079_OM_Survey.zip



categories.SeeFY 2008 IPPS Final Rule, 72 Fed. Reg. at 47,315. The revision added “Surgical
Technologists”—which is a separate BLS category from “surgical technicia#te”a category

with the LPNs. SeeForm CMS10079 (2008) at BA.R. at 25). There was no change to the
Nursing Aides, Orderlies, and Attendants categoBompareForm CMS10079 (2006)with

Form CMS10079 (2008).

C. Applying the Occupational Mix Adjustment

The 2000 amendment mandating the OM®A the wage indexequired that itbe
implemented beginning with the FY 2Q05So, in September 2003, the Secretary published a
final notice of intent to collect occupational mix data from hospitals using the irsugu
Medicare Wage Index Occupational Mix Survey, Form CM®B79 (2003), to ggy an
occupational mix adjustment to the FY 2005 wage ind8ge68 Fed. Reg. 54,905 (Sept. 19,
2003). CMS completed collecting this data in April 2004However, CMS lacked confidence
in the data, so it decided to apply the OMA to amlypercent of thavage index for FY 2005
SeeFY 2005 IPPSFinal Rule, 69 Fed. Reat 49,034, 40,052 (10% oifvage index factor
adjusted for occupational mix and 90%vedige index factounadjusted for occupational mix)
For FY 2006, CMS used the same data agdinapplied the OMA tden percent of the wage
index. SeeFY 2006 IPPS Final Rule, 70 Fed. Reg. 47,278, 47,365, 47,376 (Aug. 12, 2005)
CMS initially proposed to use the sandata andmethodologyfor the FY 2007 wage index
SeeFY 2007 IPPS First Proposed RUl1 Fed. Reg. 23,996, 24,075-81 (Apr. 25, 2006).

However, on April 3, 2006, iBellevue Hospital Center v. Leavi#t43 F.3d 163 (2d Cir.

2006), the Second Circuit Court of Appeals ordered CMS to apply the occupational mix
adjustment to 100 percent of the wage index effective for FY 2007. The court ordegettcCM
immediately . . . collect data that are sufficiently robust to permit full applicaifothe

occupational mix adjustment. All data collection and measurement and any otheatpyepa



necessary for full application should be complete by September 30, 2006, at which time we
instruct the agency to immediately apply the adjustment in full.” 443 F.3d at 180.

At the time of theBellevuedecision, hospitals were already in the process ofatwoitp
new occupational mix data, covering a six month period (January through June 2006), for the
revised 2006 survey, which was intended to be used for the FY 2008 wage Belekl Fed.

Reg. 7,047 (Feb. 10, 200%)Because of th8ellevuedecision, CMS proposed to use that new
data from the 2006 OM survey to calculate the FY 2007 OMAhadcto accelerate the new data
gathering. To comply with the Second Circuit’s order that the OMA be fully implemented for
FY 2007 by October 1, CMS required hospitals to report the new 2006 survey occupational mix
data for a three month period (January through March 2006) by June 1, 28166 Signature
Memorandum, JSMD6412 (Apr. 21, 2008%; FY 2007 IPPS Second Proposed Rule, 71 Fed.
Reg. at 28,644-47, 28,650.

The fiscal intermediaries”EIs’) then had until June 22, 2006, to audit the data and
submit it to CMS. CMS then released the occupational mix data public use file on June 29,
2006. Hospitals were given until July 13, 2006, to submit requetheitd-1 for corrections to
their interim occupational mix data. TRés then had to submit the final data to CMS by July
27,2006. JSM-06412, at 2; FY 20PPSSecond Proposed Rule, 71 Fed. Reg. at 28,647. CMS

published the final wage tables on the CMS website on September 2928006 the Federal

® Since the 2000 amendment mandating the OMA beginning with the fiscal298ar theMedicare Act
mandates that the OM data be collected “not less often than every thre& ydart.S.C. § 1395ww(d)(3)(E).In
accordance i that mandate, the practice of CMS has been to disseminate a surveyamgdewwears and use
that survey’s data for three fiscal year&or example, the inaugural 2003 survey was intended to be used for FYY
2005, 2006, and 2007, and the 2006 survey was intended for the FYY 2008, 2009, and-z@i€ver, given the
Bellevue decision, CMS used the 2006 survey for the FY 2007 (and then also for FY 2008y a2d0$).
Meanwhile, CMS, continuing to listen to public comments and to relesasurvey, createthe 2007-2008 survey,
which was used for FYY 2010, 2011, and 2012.

1 The JointSignature Memorandum is available on the CMS website at http:/
www.cms.hhs.gov/AcutelnpatientPPS. Click on “Wage Index 'Féesl the link is titled: 2006 Occupational Mix
Survey—Interim Data Collectior-CMS Memo to Fiscal Intermediaries.



Register on October 11, 20Q&eFY 2007 IPPS Final Wage Index Tables, 71 Fed. Reg. 59,886
(Oct. 11, 2006), wherein it applied the OMA to 100 percent of the wage index.

D. Factual and Procedural Background

On the 2006occupational mix survey, OHI classified its surgical technicians, mental
health technicians, and heart center recovery technicians (collectively “medicatimtsi) in
the Nursing Aides, Orderlies, andténdants category(A.R. at 3-10.) OHI timely submitted its
FY 2007 occupational mix data to iE&.** (Id.) The FI audited OHI's submitted data and,
pursuant to CMS survey instructions and policy, reclassified those medicaktacknn the All
OtherOccupations categoryld()

After CMS made its Occupational Mix Survey file public on June 29, 2068,sent a
letter notifying its FI of itsdisagreement with the adjustments that had been made to the Nursing
Aides, Qderlies, andAttendants wage informatiorOHI objectedto theFI's reclassification of
the malical technicians and requestibat the audit adjustment be reversed and the data included
in the OHI occupational mix survey as originally submitted. (Letter from Rassllo, OHI,
Vice Presidentto Stephen Yates, AdminaStaederal,Senior Auditor, July 10, 2006, A.Rt
189 JS 10, A.Rat64) OHI also expressed its concern that “numerous other hospitals audited
by AdminaStarincluded surgical techs in their occupational mix survey but did not have these
positions excluded from their surveys during audit” and explained that “[t]his iistemsy by
AdminaStar has put [OHI] at a disadvantage that will negatively impact thetdidsfid.)
“Because other hospitals were given the benefit of including their surgated and [OHI] was

not, the [OHI] reported data is not a true reflection of their occupational mix. effbe is

Y During the time at issue in this case, OHI's assigned FI was AdminiStarafedhich is now known as
National Government Services (“NGS”). At the time of OHI's appeal to tHREPROHI's assigned FI was NGS.
However, as of October 17, 2011, CGS Administsateplaced NGS as the assigned FI, which are now referred to
as a Medicare Administrative Contract@sgsupranote?.
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compounded by the fact that [OHI] is a eémespital CBSA whose occupational mix will not be
diluted by other hospitals.”ld.)

On July 17, 2006, a Health Insurance Specialist with CMi&ed OHI in response to
theJuly 10 letter. (Email from Taimyra Jones, CMS, to Russ Ranallo, Qidly 17, 2006A.R.
at191; JS 13, A.Rat65.) CMS told OHI that it had been “informed that AdminiStar Federal in
Kentucky has not been consistent with their treatment of surgical techs anteg@safor the
occupational mix survey,” as “[sJome of the AdminiStar Kentucky auditors &owiaf the
costs to be included with the nursing categories while other AdminiStar uttoes are
requiring the costs to be included in All Other Occupation®’R. at 191) CMS stated that
around May 26, 2006, it had forwarded to Fise supplemental instructions for the 2006 survey,
which stated that “surgical technicians and hosthitésled paramedics may provide services
similar to those provided by nursing personnel; however, on the occupational miy, shese
non-nursing occupations must be included in All Other Occupations. This is to ensure obnsiste
reporting among hospitals.{ld. (quotingSupplemental Instructions to 2006 Survey for the FY
2007 Wage IndeX) Further,CMS stated that it contacted OHI's Intermediary earlier on July 17,
2006, and requested that it immediately notify its auditors “regarding the propeneméaf
these employment categories for the occupational mix sunge.)’

OHI replied thankinghe quick response, but still expressed concern that OHI would be
treated differently from other hospital{E-mail from Russ Ranallo, OHI, to Taimyra Jones,
CMS, July 17, 2006, A.Rat 193; JS 14, A.Rat 66.) Both CMS and th&l responded to OHI.
CMS responded that it instructed tlé to have its auditors make any necessary corrections no
later than July 27, 2006, the deadline set in I®MI12. “Having the[FIl] perform these

corrections/adjustment will ensure that each provider in the State of Kergumgguipational

11



mix data is being handled consistently.” -r(tail from Taimyra Jones, CMS, to Russ Ranallo,
OHI, July 18, 2006A.R. at197; JS 15, A.Rat66.)

The FI respondedto OHI by letter regarding the medical technicians and the
Occupational Mix Survey. See Letter from Stephen Yates, AdminaStar Federal, to Russ
Ranallo, OHI, July 20, 2006, A.Rat 199.) The FI explained that it had reviewed the job
descriptions for the medicéechnicians at issue and recognized that while some of the duties
may be similar to those of Nursing Aides, the medical technicians’ job descsipobeyond
providing basic patient care, which was the definition of the Nursing Aides categlly
Further, “[t]heir care is also more specialized operating within specifiarttaents.” (Id.) The
FI quoted and attached the Supplemental Occupational Mix Survey Instructiortsrécaived
on May 30, 2006(A.R. at 200-01),as well asa May 23, 200@&-mail from CMS (A.R. at 202).

The FI stated that it was its policy to include such positions in the All O®®supations
category and that it was the auditor's contention Olfedical technicians were properly
included in the All Othefccupatios category on the Occupational Mix Survey in accordance
with CMS instructions.

As noted, on October 11, 2006, CMS publishadthe Federal Registeits final
Occupational Mix Adjusted Wage Indices, hospital classifications, paynaged, rand other
related tabls as a result of the application of the occupational mix adjustment to 100 percent of
the wage index effective for FY 2005Bee71 Fed. Reg. 59,886 (Oct. 11, 2006). This October
11 publication was a final determination of the Secretary as to the amount of paymerg unde

1395ww(d). _D.C. Hosp. Ass’n Wage Index Grp. Appédéaedicare & Medicaid Guide (CCH) 1

41,025 (HCFA Adm. Dec. January 15, 1993).
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On October 16, 2006, OHI made a Freedom of Information Act (“FOIA”) redoest
detailed audited OccupationBlix Survey information on fortfive hospitalst® (SeeA.R. at
135-37) Therequested informatiorevealed thatdr ten of those hospitals, medical technicians
were classified in the Nursimydes, Qderlies, andAttendants categoryForthirty-five of those
hospitals, medical tecihoians were classified in thellAOther Occupationgategory. (SeelS
19-20, A.Rat67—68.)

OHI then appealedhe FY 2007 wage index to the Provider Reimbursement Review
Board (PRRB) pursuant to § 13%fxa), challengig its occupational mix data(SeeA.R. at
257.) OHI contended that (1) thg-t] erroneously and improperly audited OHI's Occupational
Mix Survey to exclude different types of medical technicians from thesiNg aides, orderlies,
and attendants’ classification” and (2) “CMS compounded that error by treatingstrosdypes
of technicians inconsistently or in a different manner in Occupational Mix Sstdgymitted by
other providers and audited by tfie] elsewhere.” (A.R. at 258.) OHI contened that this
“arbitrary and inconsistent classification of medical technicians” adversedgtadf OHI's
occupational mix adjustment to its wage indebxl.)(

The PRRB decided two issyeshich were framed by the parties. First, “Whether the
inclusion d surgical technicians, mental health technicians, and heart center recovargiamsh
in the allothers category instead of the nursing aides, orderlies and attendantsycateg
[OHI]'s occupationalmix survey was correct.”(A.R. at 7.) The Board cocluded that thé-l,
consistent with CMS policy at the time, came to the correct conclusiorOthes medical
technicians must be classified in the Blher Occupations category. Thus, the Record rediéct

that the CMS policy was followed by tiké asto OHI. (A.R.at21.)

2 The hospitals were located in Kentucky, Indiana, Ohio, and Illinois. (A.R. at 135-37;JS 20, A.R. at 67—68.)
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Second, the Board considered the issue: “Does the fact that CMS @§Rt]itdid not
classify medical technicians uniformly and that some medical technicians as#i@th in
nursing aides, orderlies, and attendants category for some other hospéalsytele the[FI]
was excluding them from that category here, require that they be reclassigedsheursing
aides, order[lies] and attendants, and that [OHI]'s occupational mix be retatttl (A.R.at7.)

42 C.F.R. § 412.64§K2)(ii) delineates the limited circumstances in which CMS may make
retroactive “midyear” corrections to the wage indédnder that regulationCMS may make
midyear retroactive adjustment orflyhen (1) the [FI] or CMS made an error in tabulating data
used for the wage index calculation; (2) the hospital knew about the error and régbastbe

[FI] or CMS correct the error using the established process and within thesesdtdchedule
for requesting corrections to the wage data, before the begirofi the fiscal year for the
applicable IPPS updaf¢hat is, by the [July 13,] 2006 deadline for the FY 2007 wage index);
and (3) CMS agreed that the [FI] or CMS made an error in tabulating the hgspitgle data
and the wage index should be corrected,” FY 2RFS First Proposed Rule, 71 Fed. Reg. at

24,089-90 (citing 42 C.F.R. § 412.64(k)(2)(ii}} The Board foundhat neither CMS nor thel

13

(k) Midyear corrections to the wage index
(1) CMS makes a midyear correction to the wage index for an area only if #ahesp show
that—
(i) The intermediary or CMS made an error in tabulating its data; and
(i) The hospital could not have known about the error, or did ngt tiee opportunity to
correct the error, before the beginning of the Federal fiscal year.
)

(i) Except as provided in paragraph (k)(2)(ii) of this section, a midyeaeatmn to the
wage index is effective prospectively from the date the change is made to the wage
index.

(i) Effective October 1, 2005, a change to the wage imigyx be made retroactively to the
beginning of the Federal fiscal year, if, for the fiscal year in quesiitts determines all
of the following—

(A) The fiscal intermediary or CMS made an error in tabulating data used faate
index calculation;

(B) The hospial knew about the error in its wage data and requested the fiscal
intermediary and CMS to correct the error both within the establishedueHed
requesting corrections to the wage data (which is at least before the bggihtiie

14



considered that an error had been made in the position classification for Otdladéhat the
evidence contained in the stipulation of facts verified thatHlis followed the policy as CMS
articulated it as it pertained to OHI's classificatiqA.R. at 21.)

Regarding the other hospitalsiedical technicianslassifications, the Board held that,
beause pursuant to the regulatitwe retroactive correctioran only be initiated by the provider
with the error, it had no authority to require theé to review, identify, and correct
misclassifications made in any other hospital's wage datavdgahot part of this appealA.R.
at 21.) Regarding OHI’s request for a recalculation using an erroneous clagsificae Board
held it had no authority to require tRéto recalculate OHI'®ccupational mix adjustmensing
an erroneous classification becatiseBoard does not have the authority under the regulation to
require theFl to act contrary to the stated CMS policy at the tie.R. at 21.)

OHI requestedeview of the PRRB’s decision by the CMS Administrateino declined
review. (SeeA.R. at 1-5.) The PRRB’s decision thus became the final adminiggaiction
(“Final Order”) for purposes of federal jurisdictiom2 U.S.C. 8§ 13950(f)(1); seeCnty. of Los

Angeles v. Leavitt, 521 F.3d 1073, 1078 (9th Cir. 2008); (Compl. [DN 1] § A8)a result of

this decision, OHI filed this action asserting violations of the Administréreeedure Act.The
parties have filed crogsotions for summary judgmentOHI moves the Court to reverse the
decision of the PRRB and remand this matter tatjency to recalculate OHltsccupational mix

adjustmentor FY 2007 including the medical technicians in the “Nursing Aides, Oederiind

fiscal year for theapplicable update to the hospital inpatient prospective payment
system) and using the established process; and

(C) CMS agreed before October 1 that the fiscal intermediary or CMS made amerror i
tabulating the hospital's wage data and the wage index sheglizcted.

() Judicial decision If a judicial decision reverses a CMS denial of a hospital’s wage dateorevisi
request, CMS pays the hospital by applying a revised wage indexeflezts the revised wage
data as if CMS’s decision had been favorableerathan unfavorable.

42 C.F.R. § 412.64(K]I).
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Attendants” category and to recalculate OHI's Medicare reimbursemecasdingly with interest
[DN 16]. The Secretary moves the Court to sustain the final decision BRIR8 [DN 17].

[I. STANDARD OF REVIEW

The Supreme Court has established a-step process for reviewing an agency’s

construction of a statute that it administetshevron U.S.A. Inc. v. Natural Resces Defense

Council, Inc, 467 U.S. 837, 8424 (1984). UndeChevron the Court first must ask “whether

Congress has directly spoken to the precise question at issue. If the intent @fs€anglear,

that is the end of the matter; for the court, adlvas the agency, must give effect to the
unambiguously expressed intent of Congress.” 467 U.S. ad842l]f the statute is silent or
ambiguous with respect to the specific issue, the question for the court is whethgertbgsa
answer is based anpermissible construction of the statutéd’ at 843. “In assessing whether

the agency’s construction is permissible, [the Court] need not conclude that they age
construction was the only one it permissibly could have adopted to uphold the construction, or
even the reading [the Court] would have reached if the question initially had aris@mdioia

proceeding.” _Battle Creek Health Sys. v. Leavii8 F.3d 401, 4689 (6th Cir. 2007) (quoting

Clark Reg’l Med. Ctr. v. U.S. Dep'’t of Health & Humans Servs., 314 F.3d 241434&th Cir.

2002)); Chevron467 U.S. at 843 n.11. The Secretary’'s interpretations “are given controlling

weight unless they are arbitrary, capricious, or manifestly contrary toatioees” Chevron 467

U.S. at 844Clark Reg’l Med. Ctr.314 F.3d at 245.

The Medicare Act provides for judicial review of the Secretary’s acfomsuant to the
standards of the Administrative Procedure Act (APA), 5 U.S.C. 88708l See42 U.S.C. §
139500(f)(1). Under the APAwhen reviewing the decision of an administrative agency, a court
shall “hold unlawful and set aside the agency action” if the action is “arhitapyicious, an

abuse of discretion, or otherwise notaiccordance with law.” 5 U.S.C. § 706(2)(A)A court
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reviewing an agency’s adjudicative action should accept the agency’s| fiaetliiags if those

findings are supported by substantial evidence on the record as a whole.” Kywayatéatl. v.

Johnson 540 F.3d 466, 473 (6th Cir. 2008) (quotiAckansasv. Oklahoma, 503 U.S. 91, 113

(1992); 5 U.S.C. § 706(2)(E)Substantial evidence is “more than a mere scintilla, but less than
the weight or preponderance of the evidence” and is “such relevant evidence as a leeasonab

mind might accept as adequate tpmot a conclusion.”_Richardson v. Perales, 402 U.S. 389,

401 (1971); Hoffman v. Solis, 636 F.3d 262, 268—69 (6th Cir. 2011).

Under the APA, when reviewing an agency'’s interpretation of its own regulations,ta cour
must afford the agency substantial deference, giving the agency’s itaggore‘controlling

weight unless it isplainly erroneous or inconsistent with the regulationClark Reg’l Med.

Ctr., 314 F.3dat 245 (quotingThomas Jefferson Univ. v. Shalala, 512 U.S. 504, 512 (1994)).

The reviewig court’s task “is not to decide which among several competing interpretatidns bes

serves the regulatory purpose.” Thomas Jefferson Univ., 512 U.S. at Saéh broad

deference is “all the more warranted when, as here, the regulation concernsplaxcamna
highly technical regulatory program,’” in which the identification and dleagon of relevant
‘criteria necessarily require significant expertise and entail the egetijsdgment grounded in

policy concerns.” Id. (quotingPauley v.BethEnergy Mnes, Inc. 501 U.S. 680, 697 (1991))

(recognizing Medicare reimbursement regulations as “highly technical*camplex”).

[1l. DISCUSSION

OHI contends that the Secretary’s classification of its medical teahsian the All
Other Occupations category violates the statutory mandate and congressienal iQHI
maintains that the Secretary’s classification of its medical technicians isacicqointing to the
2007-2008 survey for support. Further, OHI argues that the Secretary has acted arbitrarily in

failing to classify medical technicianmiformly for all hospitals and requests as a remedy that
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its medical technicians be classified as ten of the forey hospitals’ medical technicians
were—in the Nursing Aides, Orderlies, and Attendants category.

The Secretary contends that the occupational categories identified by the $ecretar
constitute a reasonable interpretation of the wadex statute in an area where Congress has
conferred broad discretion on the Secretary, citing FY 2007 IPPS Second Proposed Rule, 71 Fed.
Reg. at 28,646 and JSB6412. Further, the Secretary contends that, under the 006y
instructions, the medical technicians at issue are to be classified in tkha&H Occupations
category. The Secretary concludes that in exargiser broad authority to implement the wage
index statute and construct an occupational mix adjustment to the wage index, sled select
reasonable category in which to classify the medical technicians. Regapgtihcation of the
CMS FY 2007 policy taOHI, the Secretary contends that her Final Decision is supported by
substantial evidence because OHI's medical technicians do not fall in a nursggrgaand
instead are within the All Other Occupations category. Accordingly, thet&gcoentends it
the Final Decision should be upheld, as the FI properly included OHI's medical technitia
the All Other Occupations category. Further, the Secretary contendshitait may be true
that some other hospitals improperly avoided the reclassiiic@tiél complains of, this does not
mean that OHI is entitled to the same error. To the contrary, the Secretaryimadimah the
decision to reclassify remains proper, other mistakes notwithstanding.

A. Statutory Mandate

For the year at issue here, thegiaprovided in relevant part:

The Secretary shall adjust the proportion, (as estimated by the Secretary f
time to time) of hospitals’ costs which are attributable to wages andnekged

costs, of the DRG prospective payment rates computed under subparagraph (D)
for area differences in hospital wage levels byaeator (established by the
Secretary) reflecting the relative hospital wage level in the geographicfatea o
hospital compared to the national average hospital wage level. Not later than
October 1, 1990, and October 1, 1993 (and at least every 12 months thereafter),
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the Secretary shall update ttaetor under the preceding sentence on the basis of

a survey conducted by the Secretary (and updated as appropriate) of the wages
and wageelatedcosts of subsection (d) hospitals in the United States. Not less
often than once every 3 years the Secretary (through such survey or otherwise)
shall measurghe earnings and paid hours of employment by occupational
categoryand shall exclude data with respect to the wages and-metged costs
incurred in furnishing skilled nursing facility services. Any adjustments or
updates made under this subparagraph for a fiscal year (beginning vathyé&ar

1991) shall be made in a manner that assures that the aggregate payments under
this subsection in the fiscal year are not greater or less than thosetidthave

been made in the year without such adjustment.

42 U.S.C. § 1395ww(d)(3)(E) (2006) (emphases addBdpugh “CMS’s task is unambiguous: to

calaulate a factor that reflects geographiea wagdevel differences,Bellevue 443 F.3d at

174, the statute “does not specify how the Secretary should construct the index’ ant], in fac

‘Congress through its silence delegated these decisions to thea8gtr@inna Jacques Hosp. v.

Burwell, 797 F.3d 1155, 1164 (D.C. Cir. 2015) (quotikethodist Hosp. of Sacramento v.
Shalala 38 F.3d 1225, 1230 (D.C. Cir. 1994 See42 U.S.C. § 1395ww(d)(3)(E); H.R. Rep.
No. 106495, at 22 (1987), reprinted ih987 U.S.C.C.A.N. 2313267 (noting that “[n]o

particular methodology” for wage adjustment “is specifiedina Jacques Hosp., 797 F.3d at

1164 (“[T]he statutory text expressly affords the Secretary fléilaihd discretion in compiling

data and calculating theage index.”);Atrium Med. Ctr. v. U.S. Dep’t of Health & Human

Servs, 766 F.3d 560, 568 (6th Cir. 2014%¢ction 1395ww(d)(3)(Eexpressly delegates substantial
authority to the Secretary to determine the composition of the wage-@ngress empowetdehe
Secretary toestimate[] the proportion of labor costs ahektablish[] the wage index.”).

Likewise the statutemandates an occupational mix adjustment to the wage index, but
does not prescribe the implementation details for this adjustmeBee 42 U.S.C. §
1395ww(d)(3)(E)(i);see _alsa?000 Bill 8 304(c)(1). The statute does not define “occupational

category,” instead allowing the Secretary to define and apply the &fnAtrium Med. Ctr, 766

F.3d at 568 (quotinge. Ala. Med. Ctr. v. Setius 572 F.3d 912, 917 (D.C. Cir. 2009)) (“Indeed,
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the statute ‘defines neither “wages” nor “wagéated,” instead allowing the Secretary to define
and apply those terms.’Bellevue 443 F.3d at 175 (ambiguous, undefined term “geographic area”

afforded Secretary considerable discretion in interpreting term); Anna gdadpsp. v. Sebeliys

583 F.3d 1, 5 (D.C. Cir. 2009). Further, the statute does not specify how thergesheuld
construct the occupational mix adjustmetfRather, Congress througfis silence delegated these

decisions to the Secretary” as wdllf. Methodist Hosp., 38 F.3d at 1230.

Administrative interpretations of statutory provisions qualify inevron deference

when “it appears that Congress delegated authority to the agemeyally to make rules
carrying the force of law, and that the agency interpretation claiming deferesqaremulgated

in the exercise of that authority.” United States v. Mead CB6B38 U.S. 218, 22&7 (2001).

Here,Congress has expressly delegdtethe Secretary the authority and discretion to craade
implementthe wage indexadjusted for occupational mix, 42 U.S.C. 8§ 1395ww(d)(3)(E)(i), and
the Secretary’s calculation of the wage index adjusted for occupationafomikyY 2007,
including the 2006 occupational mix survey, went through nammecomment rulemaking, a
procedure ensuring the kind of deliberation that typically trigGé&esvrondeference.SeeMead

533 U.S. at 226. Therefore, the Court affords the Secretatgipretationthe sme Chevron

deference that other courts have repeatedly given her calculation of the wageititeyast.

See, e.g.Anna Jacques797 F.3d at 1166; Atrium Med. Ctr., 766 F.3d at 57Gh€vron
deference comports with the exceptional breadth of Corigrdetegation to the Secretary to
establish and administer the wage indesection 1395ww(d)(3)(E)(i) grants the Secretary broad
power to speak with the force of law in promulgating the wage ifjdedna Jaques83 F.3d

at 5;Se. Ala. Med. Ctr.572 F.3dat 916;Bellevue 443 F.3d at 175 (Secretary has the discretion

to interpret the term “geographic areaRjethodist Hosp.38 F.3d at 1230tUniversal Health
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Servs. of McAllen, Inc. Subsidiary of Universal Health Servs., Inc. v. Sullivan, 770 F. Supp. 704,

718 (D.D.C. 1991) (citingChevron 467 U.S. at 8445) (“Because the Act delegates to the
Secretary the authority to implement the Act but is silent as to the exact meams/tout that
implementation, the Court must give considerable deference tettretary’s decisions.aff'd

sub nom. Universal Health Servs. of McAllen, Inc. v. Sullivan, 978 F.2d 745 (D.C. Cir. 1992).

OHI, relying onWheeler v. Pension Value Plan for Employees of Boeing Co., No. 06

CV-500DRH, 2007 WL 2608875, at *15 (S.D. Ill. Sept. 6, 2007), contends that deference is not
warranted where the agency “waffles,” which OHI maintains CMS has denge hHowever,
reliance on this standard is misplaced. The portidWloéelerquoted and relied on by OHI sets
forth the level of deference due informal agency interpretations, “such as thoameubnh
amicus briefs, opinion letters, policy statements, agency manuals[,] and erdotgriidelines,”

id. at *15, which generally doot receiveChevrondeference The wage index and occupational
mix survey, by contrast, were promulgated through natirmécomment proceedings, and the
treatment of OHI's medical technicians is the product of published regulatiSes Anna
Jacques 797 F.3dat 1165-66 (affording Secretary’s decisierto treat provider as a single
wagereporting hospita-Chevrondeference “because the wage index was promulgated through
noticeandcomment proceedings, and the treatment of [provider] as a unified hofgpital
Medicare reporting is the product of published regulations”).

“Pursuant to Chevron, this broad, express delegation means that the Secretary’s

interpretation of section 1395ww(d)(3)(E) should be upheld unless it is ‘maniéesttyary to

the statute; Atrium Med. Ctr, 766 F.3d at 56&%9 (citingChevron 467 U.S. at 844prbitrary,

or capriciousChevron 467 U.S. at 844. Nothing ithe Medicare Act forbade the Secretary

from defining occupational categories as it did in the 2006 survey. OHI contendheha
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Secretary violated the statutory mandate by failing to include OHI's meditali¢eans in the
Nursing Aide classification because, as OHI contends, the statat#sdihe Secretary, “when
surveying the occupational mix every three yearfetanclusive of all categories of wagasly
excludingthose related to skilled nursing services that nursing homes provide.” (Pl.’'s Reply
Supp. Summ. J. & Resp. to Def.’s Mot. Summ. J. [DN 20] 15 (emphasis in original).) Bist OHI
argument is based on the flawed premise that the Secretary excluded OHtal readfinicians’
wages from the 2006 survey. Consistent with the statutory mandate, the Secesatsuyech the
earnings and paid hours of OHI's medical technicians by occupational cateQétly just
disagrees regardinghich occupational categomtyhe medical technicians were in

Similarly unavailing is OHI's contention that the Secretary’'s interpretaigmores
congressional interdnd is therefore an impermissible construction of the statute. According to
OHI, “Congress intends the wage index adjustment to reward hospitals that empioyofh m
medical personnel that reduces labor costs of providing nursing services.” (lystRResp.
[DN 20] 16.) OHI asserts that it “not only defiesgig[,] but it is contrary to the enabling statute,
42 U.S.C. [§] 1395ww(d)(3)(E)(i), to favor lessskilled aides, orderlies, and attendants in the
Nursing Aide classifications affecting the occupational mix equation,ewdyicluding more
highly skilled medical technicians who are more directly involved in providing patesm
supplemental to the care provided by licensed nursing staff. It is fundamentatoelump
medical technicians in the All Other Occupations category to exclude thgasveeccuational
mix adjustment.” Id. at21.)

The regulatory record shows that CMS considered, and rejected, simiaresmty made
by commenters.SeeComments to Proposed 2006 Surv&MS explained that “the purpose of

the occupational mix survey ot to emphasize the salaries of lower paid employees. Rather,
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the purpose of the occupational mix adjustment is to ‘standardize’ each hospitats AH
[(average hourly wage)] by controlling for tnemberof employees in a particular category a
hospital employs, andltimately reflect the relative salaries paid to those employees by each
hospital. Accordingly, the occupational mix survey focuses on a group of employees
nursing occupations) where, because of some amount of overlap in skills betweenot® var
occupational levels (e.g., RNs and LPNs), management does have a ceotam aiflexibility

to decide on the number of employees at each skill level it will empldy &t 25-26.

OHI's challenge, at bottom, centers on the wisdom of CMS’s policardieg the
occupational categories. “When a challenge to an agency construction aft@rstatovision,
fairly conceptualized, really centers on the wisdom of the agency’s pdaityrrithan whether it
is a reasonable choice withargap left open by Cagress, the challenge must failChevron 467
U.S. at 866. Given the broad discretion afforded CMS in the calculatidmeoivage index,
CMS'’s choice is due deference undehevron unless *“arbitrary, capricious, or manifestly

contrary to the statute.Chevron 467 U.S. at 844; Clark Reg’| Med. Ctr., 314 F.3d at 245. The

scope of the Court’s review is narrow, and only looks at whether CMS’sechvais a reasonable
one. Bellevue 443 F.3d at 174. Upon a review of the regulatory record, the Court finds that the
occupational categories used by CMS in the 2006 survey to fill the gap left bgnkhguaus

term “occupational category” are reasonableddimg so, the Court “express[es] no opinion as to
whether any alternative interpretatiomwld have been ‘better,” as [the Couftmet empowered

to set aside a reasonable interpretation on that baBadlévue 443 F.3d at 175The Secretary
considered comments and other relevant factors and articulated a reasoqdohation for its
policy. Accordingly, the Secretary’s interpretation is reasonable, not arbitapyjcious, or

manifestly contrary to the statute, and the Court affords it Chelafemence.
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Also unpersuasive is OHI’s argument that the changes in the 20072008 survey mandate
that the agency’s action here deserves no deferefitee subsequent policy chandal not

make the initial policy unreasonable. Anna Jaques Hosp. v. Sebelius, 33 F. Supp. 3d 47, 56

(D.D.C. 2014) (citingChevron 467 U.S. at 863%4) (“The fact that angency changed its policy

does not make the initial policy unreasonable.”) aff'd sub namma Jacques Hosp. v. Burwell

797 F.3d 1155 (D.C. Cir. 2015)nt'l LadiesGarmentWorkers’ Union v. Donovan 722 F.2d

795, 814 n.33 (D.C. Cir. 1983) (“Agenciesmain free to react to new information as part of
their standard regulatory procedure . . . .“An initial agency interpretation is not instantly
carved in stone. On the contrary, the agency, to engage in informed rulemakingpmsigsrc
varying interpretations and the wisdom of its policy on a continuing ba€ikévron,467 U.S.

at 863-64. Here, the Secretary considered alternative action and had principled reasons
including consistency, administrative simplicity, and concerns regarding unagecor

incomplete revision, for not changing its polioymediately SeeAdventists Glenoaks Hosp. v.

Sebelius 663 F.3d 939, 943-44 (7th Cir. 2011) (administrative simplicity a valid and
nonarbitrary basis for Secretary’s decision to include all paid unworked hoursimatah of

wage index factor). The Secretary acknowledged in 2006 that it was aware some hospitals were
having difficulty or had questions regarding the proper category to plaeéngeetsonneland it
considered issuing a clarificati to,inter alia, expand the number of personnel falling within the
nursing categoryor the 2006 survey. SeeCMS May 23, 2006e-mail, A.R. at 202, FY 2007

IPPS Final Rule, 71 Fed. Reg. at 48,007. HoweVer,Secretary determined that, given the
shot timeframe, it wouldnaintainits policy to ensure consistency across hospitals and to ensure
that it did not miss other occupations by makingsheddecision. $eeA.R. at 202) Thus, n

late May 2006, in response to questions from hospitals andiassoes, CMS distributed
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supplemental instructions to the FIs, hospitals (via the FIs), and nationalah@ssiociations
(and posted the instructions on its website) to clarify the placement of nursing andrsiomy
personnel on the occupational murgey. FY 2007 IPPS Final Rulgl Fed. Reg. at 48,008.
CMS reiterated that it would “continue to work with MedPAC and the hospital comyrionit
determine if changes to the occupational categoriesincluded on the survey are reasonable
and necessarfpr future collections.” Id. And, indeed, as events unfolded and it continued to
refine its position, CMS subsequently evaluated changes to the occupationalriesteg
considered comments on the issue, and determined to change its policy, providing @tterent
valid reasons for doing s8. SeeFY 2008 IPPS Final Rule, 72 Fed. Reg. at 47,135 (discussing
modifications to 2006 survey for the 20072008 survey); FY 2010 IPPS Final Rule, 74 Fed. Reg.
43,754, 43,927-33 (Aug. 27, 2009); cf. Anna Jaques33 F. Supp. 3d at 56.

B. Application of 2006 Survey Instructions to OHI's Occupational Mix Data

OHI challenges the PRRB decision upholding the reclassification as grbénar
capricious. OHI contends that its medical technicians should have been incluldedurs$ing
Aides category and bause they were not, OHI's occupational mix adjustnveat calculated
incorrectly. The Secretary contends that the PRRB’s decision tdassify the medical
technicians in théll Other Occupations category was consistent with the Secretary’s policy in
place at the time and that the decision is supported by substantial evidencaeasbisble.

The Court agrees.

14 Notably, and contrary to OHI’s assertions, the 2007-2008 survey did not “place the technicians where they
have always belonged in the Nursing Aides classificatidAl’s( Reply & Resp[DN 20] 14). The 200#008
survey did not change the definition of Nursing Aides, Orderland Attendants to include medical technicians.
The revision added “Surgical Technologists,” which is its own BLS mational category, to a category with the
LPNs. SeeForm QMS-10079 (2008) at BA.R. at 223) There was no change to the Nursing Aides, Orderlies, and
Attendants category. Compare Form CMS10079 (2006),with Form CMS10079 (2008). In fact, OHI
acknowledges this later on its brieGegePl.’s Reply & Resp[DN 20] 21.)
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1. 2006 Occupational Mix Survey & Supplemental Instructions

On the 2006 survey, employees were classified in e@hsursing category or thall
Other Occupations categoryThe Nursing category had four subcategories: (1) RNs, (2) LPNs,
(3) NursingAides, Orderlies, Attendan{géNursing Aides”), and (4) Medical Assistarits.See
Form CMS10079 (2006YA.R. at 96-99. Like the 2003 survey|tlhe general occupational
categories and definitions included in this survey derive directly from ti$e Bureau of Labor
Statistics (BLS), 2001 Occupational Employment Statistics survey.” Form-TINI®9 (2006)
at 4 (A.R. at 97). “As with the BLS survey, workers should be classified in the diccupiaat
requires their highest level of skill [d.

The CMS instructions for the 2006 survey define the positions to be considered for the
nursing categorySeeForm CMS10079 (2006) (A.R. at 989); Supfemental Instructions for
the Medicare Wage Index Occupational Mix Survey (Form €879 (2006)) for the FY 2007
Wage Index (A.R. at 20%f For registered nurses, the instructions state that licensing or
registration is required.Form CMS10079 (2006) at 4 (A.R. at 97)For licensed practical
nurses, the instructions state that licensing is required after the completostaibapproved
practical nursing programid. at 5 (A.R. at 98). Nursing aides, orderlies, and attendants are
defined as employs who “[p]rovide basic patient care under direction of nursing staff” and
“[plerform duties, such as feed, bathe, dress, groom, or move patients, or changé lidens
Examples of nursing aides, orderlies, and attendants are certified nesistgre, hospital aide,

and infirmary attendantld. Medical assistants are defined as employees who

15 «“Medical Assistants are nursing employees for purposes of the oamadatiix survey. Whenever the terms
‘nursing staff’, ‘nursing personnel’, ‘nursing occupations’, mgsémployees, or ‘nursing categories’ are used with
regards to the ocpational mix survey, they are deemed to include medical assistanigpleBwental Instructions
1 (A.R. at 201).

6 Supplementalinstructions for the Medicare Wage Index Occupational Mix Survey (FokS-00079
(2006)) for the FY 2007 Wage Index, https://viww.cms.gov/Medicare/Medicafieeefor-Service
Payment/AcutelnpatientPPS/Downloads/Supplemental_Survey _ltstsipdf.
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perform[] administrative and certain clinical duties under the direction of a
physician. Administrative duties may include scheduling appointments,
maintainirg medical records, billing, and coding for insurance purposes. Clinical
duties may include taking and recording vital signs and medical histories,
preparing patients for examination, drawing blood, and administering medications
as directed by physician. Exclutiéhysician Assistants.”

Id. Examples of medical assistants are morgue attendant, ophthalmic aide, sicthpsaide.

Id. “Note: Include only those employees who perform administrative and ceitaioak
functions under the direction of a gian in the IPPS cost centers and outpatient areas of the
hospital that are included in the wage index. Do not include phlebotomists, Information
technology personnel, health information management personnel, and generalsboSioes
personnel in thdedical Assistants categoryld.

The “All Other Occupations” category definition provides:

Non-nursing employees (directly hired and under contract) in IPPS reimbursable
cost centers and outpatient departments that are included in the wage index (i.e
outpatient clinic, emergency room) must be included in the “All Other
Occupations” category. In addition, this category would include the wages and
hours of nurses that function solely in administrative or leadership roles, that do
not directly supervise staff nurses who provide patient care, and do not provide
any direct patient care themselves. This category must not include occupations
that are excluded from the wage index (such as physician Part B services, intern
and residents, nurse practitioge clinical nurse specialists, certified nurse
midwives, and certified registered nurse anesthetists). Also, the “All Other
Occupations” category must not include employees in areas of the hospital that
are excluded from the wage index via Workshe&t Bart II, Lines 8 and 8.01,

such as skilled nursing, psychiatric, and rehabilitation units and facilities.
Therapists and therapy assistants, equipment technologists and technicians,
medical and clinical laboratory staff, pharmacists and pharmacy teamsici
administrators (other than nursing), computer specialists, dietary, and
housekeeping staff are examples of employees who should be reported in the “All
Other Occupations” category. Also include the wages and hours of personnel
from the home office orrelated organizations if they perform solely
administrative functions and work in IPPS cost centers and outpatient departments
that are included in the wage index.

Id. at 5-6 (A.R.at98-99).
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In an email to FIs dated May 23, 2006, CMS stated that it Haden made aware that
there are other types of personnel that may be similar to the nurses or #AsAil from CMS
to Fls, May 23, 2006A.R. at 202.) CMS explained that it had “consider[ed] issuing a
clarification to expand the number of personnel falling within the nursing cgtédbjut
“decided it's too late in the game for the firstrnth survey, and [it] didn’t want to issue
something quickly only to learn of other personnel that were overlook@d.) “So to try to
keep things consistent across hospitals, we are keeping things as is fdhatois, only the
employees specifically falling into RN, LPN, NAs, or MAs should be reportetiamtirsing
category. Everyone else (including OR scrub techs) should be reported in the All Othe
categry.” (Id.)

On May 25, 2006, CMS issued supplemental instructions, which provided clarifications
to the 2006 survey instructions and definitions, including:

Only nurses, nurses aides/orderlies/attendants, and medical assesadéfined

on the survey, can be included in the respective -KRBisagement, RNs

Staff/Clinician, LPNs, Aides/Orderlies/Attendants, and MAs categorigs.not

include other occupations that may provide similar services as nursing personnel.

Instead, those occupations (if assigned to IPPS/OPPS areas of the hospital) mus

be included in the AIll Other Occupations category. For example, surgical

technicians and hospithlhsed paramedics may provide services that are similar

to those provided by nursing personnel; however, on the occupational mix survey,

these nomursing occupations must be included in All Other Occupations. This
is to ensure consistent reporting among hospitals.

Supplemental Instructions to 2006 Survey for the FY 2007 Wage Index 11 1, 4 (A.R. at 201). In
edmail correspondence with the FIs, CMS stated that, although the example given in the
supplementalinstructions listed only surgical technicians and paramedics as examples of
occupations that may provide services similar to nursing personnel but that mustidednnol
the All Other Occupations category, “our policy for the inclusion of ‘other te@mscsuch as

Anesthesia Techs, OB Techs, Endoscopy Techs, ER Techs, Telemetry Techs, Héatital
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Techs, etc., remains the same. Per the supplemental instruititotitee occupational mix
survey, only nurses, nurses aides/orderlies/attendants, and medical asastdetined on the
survey, can be included in the respective RNs Management, RNs Staff/Clini¢als, L
Aides/Orderlies/Attendants, and MAs categori€&0O NOT include other occupations that may
provide similar services as nursing personnel. Instead, those occupations gfifecst
IPPS/OPPS areas of the hospital) must be included in the All Other Occupategsyg. Once
again, this is to ensure consistent reporting among hospitalsriailErom CMS to Fls, July 25,
2006, A.R. at 149.)

2. PRRB Decision

In its decision,te PRRB noted that CMS specifically instructed Fieeto strictly apply
the definitions in order to ensure consistency among hospitals. §&1R(citing Supplemental
Instructions).) For the 2006 OM survey, it was CMS policy that “[o]nly nurses, nursing
aides/orderlies/assistants, and medical assistants, as defined on thecaumeyincluded in the
respective nursing categoriesSupplemental Instructions to 2006 Survey for the FY 2007 Wage
Index Y 4 (A.R. at 201) All other occupations, even if they provide similar services as nursing
personnel, must be included in the All Other Occupations catedgbry.

In the instant case, the PRRB concluded that OHI's medical technicearsnat any of
the nursing occupations defined on the 2006 survey. Regarding the RN and LRiXiestédwe
PRRB found that the medical technicians were not RNs or LPNsiasdlehder the 2006 survey
instructions, as there was no evidence or argument that any ofeiieantechnicians were
licensed as either registered nurses or licensed practical n@fsBs.at18-19.) Regardinghe
Medical Assistantcategory the PRRB found that OHI had not submitted if®record that any
of the medical technicians were under the direction of a physicmR. &t18.) Regarding the

Nursing Aides, @erlies, andAttendants category, the PRRB set forth plsitiondescriptions
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of OHI's three medical technician positions and found that OHI's medical techniciarts roatul
be classified in thé&ursing Aidescategory because the technicians performed a higher level of
patient care than that of the aides, orderlies, and attendgh®. at 19) Thus, per the CMS
policy, they could not be included in the nursing categories regardless of wineth@ravided
similar services as nursing personnel. Accordingly, the PRRB concludedé¢hBt properly
characterized OHI's medical technicians in the All Other Occupatioagast

The Court finds the PRRB’s decision is supported by substantial evidence icdhe re
and is reasonable. As OHI points out, the medical technicians at issue do providesservi
similar to those listed in in thaursing @&es definition. However, thhursing Ades Orderlies,
and Attendants category defined as providingbasicpatient care,and as the Secretary argues
and the PRRB found, the medical technicians here provide a higher level of catteathaf the
nursing aides, orderles and attendast (SeeA.R. at 19), cf. Form CMS10079 (2006) at 4
(A.R. at 97) (“As with the BLS survey, workers should be classified in the occupation that
requires their highest level of skill.”). Further, the supplemental instnsctitake explicit that
these medical technicians who do not meet the definitions for nursing personnethewgh
they may provide similar services as nursing personnel, must be included irl t©¢hér
Occupationscategory. Supplemental Instructions to 2006 Survey for the FY 2007 Wage Index
(A.R. at 201.) Given the strict construction CMS instructed be given tsutiveydefinitions
and the Nursing Aides position defined as providing “basitientcare,” the PRRB came to a
reasonable conclusiosupported by substantial evidence in the rectvat the medical
technicians here provide a higher level of care than that of the aide, orderlyfesmthret, and

therefore that the medical technicians were not withah ¢ategory.
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OHI emphasize#s contentionthat, for the 20022008 survey (to bapplied tothe FY
2010 wage index), the Secretary began classifying surgical technoltgsisay that OHI
maintainsis required here. OHI contends that CMS’s subsequemsior—which added
surgical technologists into a nursing category with LLRRN$emonstrates that [OHI] was correct
in its initial classification of its medical techniciansPl(s Mot. Summ. J. & SuppMem. [DN
16] 17), and “confirms that medical technicians do not belong in the All Other Ommgat
category for the 2006 survey, (Pl.’s Reply & Resp. [DN 20] 22). The Court disagredsth& ha
20072008 survey added surgical technologists into a nursing category with LPNs does not
somehow alter the applicleb 2006 survey, under which OHI's medical technicians were
properly in theAll Other Occupations category. Further, the rapplicable 2007-2008 OM
survey did not change the definition irsing Aides, @derlies, andAttendants—the category
that OHIlcontends its medical technicians should have been in for the FY 2007 wage-todex
include medical technicians. The revision added “Surgical Technologistgh vehits own BLS
occupational category, to a category with the LPSseForm CMS10079 (2008) at 5. There
was no change to the Nursing Aides, Orderlies, and Attendants catéimmpareForm CMS
10079 (2006)with Form CMS10079 (2008).

C. OHI alleges that its OMA was not calculated uniformly

OHI contends that the Secretary acted arbitrarilyiiméato classify medical technicians
uniformly for all hospitals. Specifically,OHI representshat “[t|he misclassification of [OHI]'s
medical technicians differently from other hospitals’ classificationspcomises the required
uniformity of the Occupational Mix Survey and, consequently, the Area Walgx.” (Pl.’s
Mot. Summ. J. & Supp. MenjDN 16] 12.) OHI maintains that the proper remedy for this

alleged uniformity violation is a recalculation of OHI's FY 2007 occupationaladjystmentn
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a mannercontraryto CMS policy at the time andifferent from howmedical technicians were
classified forthirty-five of theforty-five hospitalsSOHI requested FOIA data on

OHI contends thabarasota Memorial Hospital v. Shala® F.3d 1507 (11th Cir. 1995),

is directly on point in supporting its positionln Sarasotathe Eleventh Circuit found that the

Secretary erred in refusing to include one hospit@Vlemorial’s) employerpaid employee
FICA taxes as wages for purposes of the wage index calculation, when engdayemployee
FICA taxes, withheld from employees’ wages at other hospitals, were incladedges in the
wage index calculation.“Because the Secretary was required to establish a wage index to
create a uniform picture of what wage levels were at all provider hospitals in 1©8®@|dvthat
the Secretary’s exclusion of employee FICA taxes from wages fag hospitals and not others,
for purposes of creating the 1982 wage index, was arbitrary and capricious.”3d&ét E513.

The Court agrees with the Secretary that the issGaiasotas not the same issue before

the Court in this case.In Sarasotathe providers-which were all hospitals within Saraaot

Memorial Hospital'slabor market-were challenging a CM§olicy that treated differently two
costs that were fundamentally the samé0 F.3d at 1518emphasis added) (holding that “the
Secretary’s policyf excluding employepaid employee FICA taxes from wagessnconsistent

with the mandate of § 1395ww(8)(E) of the Medicare Act”) This deferential treatmery

the CMS policy violated the uniformity principle of the wage indekd. (“The uniformity of the
wage index is compromised if the Secretary does agsidy the same items of costs as wages
for all providers.”). The matter was remanded to the Secretary to afford the providers within
the Sarasotdéabor markethe relief that had been stipulated (retroactive relief—revision of the
Sarasotdabormarket1982 wage index to include Memorial's FICA payments as wages in the

wage index calculation). Id. at 1513-14.
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Here, by contrast, there is no CMBolicy that treats differently two costs that are
fundamentally the same.Under the applicable CMS polieythe 2006 Survey and
supplemental instructioasmedical technicians like OHI's are in tidl Other Occupations”
category. What occurred here, and what OHI complains of, isiaapplication(or non
application) of CMS policy by Fls to ten known hospital§his error by Fls doesot equate to

a differentialarbitrarypolicy of the Secretary. SeeCnty. of Los Angeles v. Leavitt, 521 F.3d

1073, 1079 (9th Cir. 2008) (citations omitted) (“While a fiscal intermediary is ¢doeetary’s
agent for purposes of reviewing cost reports arating final determinations with respect to the
total reimbursement due to a provider absent an appeal to the PRRB, intermediargtatitens
are not binding on the Secretary, who alone makes policy.”).

Additionally, OHI cites to no instances wheréaspital was permitted to challenge wage
data of another hospital not withihe challengindhospital’slabor market area As the Court
understands it, the wage datédyearcorrection process is governed by 42 C.F.R. 364(k),
which permits a hospital to challenge only its own wage,dsgaFY 2007 IPPSFirst Proposed
Rule, 71 Fed. Reaat 24,089 (“This provision is not available to a hospital seeking to revise
another hospital’'s data that may be affecting the requesting hospital’s mekegyefor the labor
market area.’)id. at 24,090 (“the provision [42 C.F.R. 8§ 412.64(k)(2)] is not available to a
hospital seeking to revise another hospital’'s dagegg alsd-Y 2007 IPPS Final Rule, 71 Fed.
Reg. at 48,008-09. Wage index appeals the PRRB, which must be made within 180 days
from the publication of the final wage index in the Federal Regisie 42 U.S.C. §

139500(a)(3);D.C. Hosp. Ass’n Wage Index Grp. Appelsledicare & Medicaid Guide (CCH)

41,025 (HCFA Adm. Dec. January 15, 1993), may be madeitbgr (1) a hospitalppealing

based on its own data, provided the hospital exhausted administrative procedurshedtabl
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correct its own data, or (2) other hospitals inshenelabor market areas the hospital with the

incorrect data who were impacted by the incorrect, @tecago 9800 MSA Wage Index Group

v. Mutual of Omaha Ins. Co., PRRB Dec. No. 206 (CCH 1§ 81,455), 2005 WL 3741482, at

*5-8 (Dec. 15, 2005) (PRRB had no jurisdiction over single provider that did not exhaust
remedies by failing to follow process to correct data; PRRB did have jurisdmtier the other
81 hospitals in same MSA regarding same alleged flaw in wage index, althaligmdt have
authority to grant the remedy sought: update of their MSA wage index with the giogider’s

corrected data), review declinedMS Adm'r, appealed sub nomAdventist Glenoaks Hosp. v.

Leavitt, No. 1:06€V-01206, D.D.C(parties settled).

Here, OHI is in a single hospital CBSAThe ten identified hospitals are not in OHI's
CBSA. The occupational mix adjustmeig made at the CBSA/markétvel. SeeFY 2007
IPPS Final Rule, 71 Fed. Reg. at 48,0[);'s Mot. Summ. J. App. A [DN 1&] 3-4; seealso
id. at 7 (“The OMA affects all hospitals in @&vgn marketm the same way.”)) As noted, OHI
has not referred the Court to any authority, and the Court has not found any authorgyn whe
hospital was permitted to appeal the wage index based avatie dataf a hospital not within
the challenging hospital'lsbor market The only challenges permitted regarding the wage data

of another hospital have been by a hospital within the same ma&ket e.g.Sarasota Mem'’|

Hosp, 60 F.3d 1507 (Sarasota MSA)Atrium Med. Ctr, 766 F.3d 56Cincinnati-Middleton

MSA and rurallowa wage inde) Adventist GlenOaks Hosp663 F.3dat 942 (Rhode Island

MSA, ruratKentucky wage indexand Chicago MSA); Centra Health, Inc. v. Shalala, 102 F.

Supp. 2d 654 (W.D. Va. 2000) (Lynchburg MSA).If a hospital cannot challenge a final

7 Prior to using the CBSA labor market definitions to assign wadiedn to hospitals, th8ecretaryused
geographic areas called Metropolitan Statistical Areas (“MSAs”), which warelaped and periodically reviewed
by the Office of Management and Budg&eeAdventist GlenOaks Hosp. v. Sebeli$3 F.3d 939, 941 (7th Cir.
2011). “Hospitals not located within a designated MSA [were] dladsas ‘rural’ and share[d] a statewide rural
wage index.”1d. at 941 n.2 (citing FY 2005 IPPS Final Rule, 69 Fed. Reg. 48,916, 49,026 (Aug. 11, 2004)).
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published wage index based on erroneous wage data of a hospital outside the complaining
hospital’slabor market, then it seeto follow that a hospital cannot challenge a final published
wageindex baseddn erroneous occupational mix dadh a hospital outside the complaining
hospital’'s labor market Accordingly, whether there is a remedy for OHI based on the
classification of medical technicians contrary to governing CMS policy fohdespitals that are
outside OHI'slabor markets unclear. However,it is clear that the retroactive classification of
OHI's medical technicians contrary to governing Cpt3icy—the remedy requested by OHI

is not an appropriate remedy.

IV. PLAINTIFF 'SMOTION FOR ORAL ARGUMENT

The Court finds no need to schedule an oral argument because the parties have
adequately addressed the pertinent issues in their briefs. OHI's matiamafoargument is
DENIED.

V. CONCLUSION

For the reasons set forth abou&, IS HEREBY ORDERED that the motion for
summary judgment by Plaintiff Owensboro Health, Inc. [DN 1@&ENIED and the motion for
summary judgment by Defendant Sylvia M. Burwell, Secretary of Health anthh Services
[DN 17]is GRANTED. A judgment shall be entered consistent with this Opinion.

IT IS FURTHER ORDERED that Plaintiff's Motion for Oral Argument [DN 22] is

DENIED. ST
Joseph H. McKinléy, Jr., Chief Judge
United States District Court
cc:  Counsel of Rcord August 11, 2016
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