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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

TRINITY TRIPKOVICH CIVIL ACTION
VERSUS NO. 13-6389
JULIO RAMIREZ, ET AL. SECTION "L" (3)

ORDER & REASONS

Before the Court are Defendants’ Mwtito Exclude Testimony on Causation of
Plaintiff's Expert, Gerald J. Gianoli, M.D. é&. Doc. 50) and Defendants’ Motion to Exclude
the Expert Report and Testimony of John Theriat Relates to his Opian on Future Loss of
Earnings Capacity (Rec. Doc. 51jlaving reviewed the partielstiefs and the applicable law,
the Court now issues thi3rder & Reasons.

l. BACKGROUND

This case arises out of a motor vehmteident that occurred on November 4, 2012 on
Interstate 12 in Tangipahoa Parish. Plaintiff alleges that she was traveling on Interstate 12 when
Defendant Julio Ramirez struck her from the agad totaled her vehicleRlaintiff alleges that
Ramirez was operating his vehiatethe course and scope of his employment with Defendant
NB Interstate Logistics, LLCPlaintiffs further allege that Lancer Insurance Company issued
automobile liability insurance that was in placehat time of the acciden®laintiff claims that
as a result of the accident she sustained seriaudetilitating injuries tder brain and back.
She asks to be compensated for past, premedtfuture pain and suffering, medical expenses,

loss of enjoyment, and loss of wages.
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Defendants removed the case to this Court @untsto this Court's gersity jurisdiction.
Defendants have now stipulated to liability but dispute das)agel trial is scheduled to
proceed on July 6, 2015 solely on the issue of damages.

I. PRESENT MOTIONS

A. Motion to Exclude Testimony on Cauation of Plaintiff’ s Expert, Gerald
Gianoli, M.D. (Rec. Doc. 50)

1. Parties’ Arguments

The Defendants argue thaet@ourt should exclude Plaiffis expert Dr. Gerard
Gianoli’s testimony on medical cauga because his failure to review her prior medical records
and rule out other causes ofury renders his testimony unrddig pursuant to Fed. Rule Evid.
702 andDaubert. (Rec. Doc. 50). Defendants contend tPlaintiff presented with symptoms of
dizziness and nausea prior to her accident. ridisfiets argue that Plaiffits medical history
presents a myriad of other, potential causeasjofy: Plaintiff 's head struck a windshield on
December 30, 1999 and she was subsequently rendered unconscious; Plaintiff was involved in
another car accident on April 27, 20Haintiff had a history of alonic migraines; Plaintiff has
suffered from bulimia since she was a freahrmn high school; and after the November 2012
accident, Plaintiff went to the emergency roafter she had "horsed around" with her boyfriend
and was dropped her on her head. (Rec. Dod. &04-5). Defendantbus aver that Dr.
Gianoli's analysis that the car accident causath#'s injuries shouldherefore be excluded
because he failed to review her medical res@mid rule out theselwr possible causes of
injury. As support for this argument, Defendants maintain that "[t]he Fifth Circuit Court of
appeals has stated in medicalsation cases that an experoslid consider and exclude other
possible causes of injury when forming hisher opinion."” (Rec. Do 50-1 at 10) (citing

Viterbo v. Dow Chemical Co., 826 F.2d 420, 423 (5th Cir. 198R®)rNabney v. Lab Corp. of



America, 153 F.App'x 293, 295 (5th Cir. 2005)). Defentaalso argue that Dr. Gianoli's failure
to consider the entirety of henedical records renders histimedology flawed and unreliable.
(Rec. Doc. 50 at 10).

Plaintiff opposes the motion and argueat tr. Gianoli's reliance on Plaintiff's
representation of her medicaktory should not provida basis for exclusion of his testimony,
but rather should affect the weight assigneth&b testimony and is proper material for cross-
examination. (Rec. Doc. 53 at 3) (citiAgigo Broadcasting, LP v. Spanish Broadcasting
System, Inc., 521 F.3d 472, 485 (5th Cir. 2008)). Furthelaintiff notes that Dr. Gianoli
reviewed the prior medical recardnd testified during his depasit that those records did not
change his opinion as to ation. (Rec. Doc. 53 at 5-7).

2. Law and Analysis

Rule 702 of the Federal Rules of Evidence gos¢he admissibilityf expert testimony.
Rule 702 is in effect a codification ofe¢ltUnited States Supreme Court’s opinioaubert v.
Merrel Dow Pharmaceuticals, 509 U.S. 579 (1993). IDaubert, the Supreme Court held that
trial courts should serve as gatekeepersxpes testimony and should not admit such testimony
without first determining that the ta@stony is both “reliable” and “relevant.td. at 589.

The trial court is the gatekeeper of scientific evidebaibert, 509 U.S. at 596. It has a
special obligation to ensutlat any and all expert tésiony meets these standardd.
Accordingly, it must make a preliminary assment of whether éghreasoning or methodology
underlying the testimony is scientifically vabehd whether the reasoning or methodology can be
properly applied to théacts in issue.ld. at 592-93. In making this assessment, the trial court

need not take the expert’s word for doiner, 522 U.S. at 147. Instead, when expert testimony



is demonstrated to be speculatared lacking in scientific validity, trial courts are encouraged to
exclude it. Moore, 151 F.3d at 279.

In satisfying its “gatekeepeduty, the Court will look at thqualifications of the experts
and the methodology used in reaching their @pisiand will not attempt to determine the
accuracy of the conclusion reach®sdthe expert. The validity or correctness of the conclusions
is for the fact finder to determine.

Scientific testimony is reliable only the reasoning or methodology underlying the
testimony is scientifically valid,” meaningahsuch testimony is based on recognized
methodology and supported by appropriatiéeéion based on what is knowid. at 592-93. In
Daubert, the Supreme Court set forth a non-exclusistedf factors to conder in determining
the scientific reliabiliy of expert testimonyld. at 593-95. These facware: (1) whether the
theory has been tested; (2) whether the thea\bbean subject to peer review and publication;
(3) the known or potential rate efror; (4) whether standards and controls exist and have been
maintained with respect to the technique; é)dhe general acceptance of the methodology in
the scientific communityld. Whether some or all thesactors apply in a particular case
depends on the facts, the expert’s particelgqrertise, and the sudajt of his testimonyKumho
Tire Co. v. Carmichael, 526 U.S. 137, 138 (1999).

In addition to the five factors laid out Daubert, a trial court may consider additional
factors in assessing the scientifidiability of expert testimony.Black v. Food Lion, Inc., 171
F.3d 308, 312 (5th Cir. 1999). Some of thessdrs may include: (1) whether the expert’s
opinion is based on incomplete or inaccurate desagluration data; (2) whether the expert has
identified the specific mechanism by whicle tthrug supposedly causes the alleged disease;

(3) whether the expert has unjustifiably eptskated from an accepted premise to an unfounded



conclusion; (4) whether the expéds adequately accounted ftiemative explanations; and (5)
whether the expert proposes tetify about matters growing dirtg out of research he or she
has conducted independent of the litigati&ee, e.g., id. at 313;Moore v. Ashland Chem,, Inc.,
151 F.3d 269, 278-79 (5th Cir. 199&8hristophersen v. Allied-Sgnal Corp., 939 F.2d 1106,
1114 (5th Cir. 1991 )Newton v. Roche Labs., Inc., 243 F. Supp. 2d 672, 678 (W.D. Tex. 2002).
Scientific testimony is relevant only if tlexpert’s reasoning or rtiedology can be properly
applied to the facts in issue, meaning thatehgman appropriate fit between the scientific
testimony and the speciffacts of the caseDaubert, 509 U.S. at 593. Scientific evidence is
irrelevant, however, when theietoo great an analytical ghetween the data and the opinion
proffered. Gen. Elec. Co. v. Joiner, 522 U.S. 136, 146 (1997).

The party seeking to introdutiee expert testimony beatse burden of demonstrating
that the testimony is both relevant and relialmore, 151 F.3d at 275-76. The focus is not on
the result or conclusin, but on the methodologyd. The proponent need not prove that the
expert’s testimony is correct, but must prdoyea preponderance of the evidence that the
methodology used by the expert was propdr.

The medical expertise of Dr. Gianoli is notisgue. Defendants rather argue that Dr.
Gianoli’s testimony should be excluded becausdéacked an adequate foundation for his
opinion that the November 4, 2012 e&cident caused Plaintiff's @dent. “As a general rule,
guestions relating to the bases andrces of an expert’s opinioffect the weight to be assigned
that opinion rather than its mnissibility and should be left fdhe jury’s casideration.” Viterbo,
826 F.2d at 422 (citin®ixon v. International Harvester Co., 754 F.2d 573, 580 (5th Cir. 1985)).

Further, a doctor's expert tesony “should not [be] excluded undeaubert solely on the



ground that his causation diagnosias based only on his patisngelf-reported history Cooper
v. Carl A. Nelson & Co., 211 F.3d 1008, 1021 (7th Cir.2000).

Defendants principally rely on two casessapport for their argument, but those cases
can be distinguished from the instant caseViterbo v. Dow Chemical Co., the Fifth Circuit
found a nontreating testifying dime’s testimony inadmissible when the doctor relied on
plaintiff’'s oral medical rstory and failed to consider that thlaintiff had a family history of the
same symptoms for which he claimed dama@26 F.2d at 423. The Fifth Circuit also noted
that the doctor had no scientific literature tport his position; the s¢s he performed did not
establish a causal link between the plainti$§gnptoms and the alleged cause of injury; the
doctor had no prior experience with the al@gause of injury; and none of the plaintiff's
treating physicians diagnosecthame cause of injuryd. at 422. All of these factors lead the
Fifth Circuit to conclude that “the source upon whjthe] expert’s opinion relies [was] of such
little weight...that [the] testimony auld not actually assist the juity arriving at an intelligent
and sound verdict.Id. This differs from the situation here, as Dr. Gianoli has extensive
experience with similar causesiofuries, including car accidenéd the alternative causes of
injuries put forth by Defendants, and hefpamed extensive téag that supported his
conclusions. Indeed, in hismesition, Dr. Gianoli listed a gat number of tests that he
performed while diagnosing the Plaintiff and detdihow he interpretettiose results. (Rec.
Doc. 53-1at 13-23; 28-30). This testimony therefore differs Witerbo where the test results
contradicted the physician’s diagnosis.

Defendants also citécNabney v. Laboratory Corp. of America, but McNabney also
differs from the instant case. McNabney, the Fifth Circuit excluded the testimony of

plaintiff's treating physician and emphasizsalv the physician had not been provided with



plaintiff's medical history and how the physiciaad testified during her deposition that such
information would have been important to dexgnosis. 153 F. App’x 293, 295 (5th Cir. 2005).
Conversely, Dr. Gianoli reviewdelaintiff's medical hstory during his deposition and testified
that it did not change his opom as to causation. (Rec. Doc. 53-1 at 54-64). The Court is
therefore not persuaded by the reasoningdhlabney.

In sum, unlike the scenarios VWiterbo andMcNabney, the Court concludes that the
Defendants have not demonstratieat Dr. Gianoli’s opinion so lacks “a reliable basis in the
knowledge and experience of the disciplinet@sail to be assistance to a juryDaubert, 509
U.S. at 592. Rather, the Court finds that Gianoli’s reliance on Platiff's medical history
constitutes a proper basis for cross examinatdmer than for exclusion of Dr. Gianoli’s
testimony.

B. Motion to Exclude Report and Testimonyof John Theriot as it Relates to his
Opinion on Future Loss Earnings Capacity (Rec. Doc. 51)

1.Parties’ Arguments

Defendants ask this Court to exclude iiport and testimongf John W. Theriot
because he based his report on future loss epcapacity on Plaintiffsounsel's representation
that Plaintiff would have no future earning capacand but for the injury, Plaintiff would have
completed law school by age twenty-four (24)e¢RDoc. 51-1 at 6). Based on these facts, Mr.
Theriot prepared a report reflecting a lbssed on earnings between $50,000 and $100,000 per
year, for total damages of futurestoearnings between $1,406,055-$2,812,108. Defendants
highlight that Plaintiff's future occupation asattorney is pure spectian, and Plaintiff's own
vocational expert testified that becoming a lawyas not a consideran based on Plaintiff's
test results. Further, at the time of the accideratendants aver that Plaintiff had maintained a

2.50 grade point average and did not demorestray inclination of becoming an attorney.



Plaintiff opposes the motion and argues thatendants' motion is moot because Mr.
Theriot submitted a supplemental report to reflaintiff's vocational expert's opinion. (Rec.
Doc. 54 at 3). The supplemental report caltag her total future loss earnings at $84,817, a
significant reduction from thinitial figures of $1,406,055-$2,812,108.

Defendants reply with leave of Court. Dedlants argue that Mr. Theriot's supplemental
report constitutes a new report and is therefore untimely. (Btex.63 at 2). Defendants note
that Mr. Theriot failed to mention that hisport would be supplemented when Defendants
deposed him on May 8, 2015. (Rec. Doc. 63)atFinally, Defendastcontend that Mr.
Theriot’s report will not assist ¢htrier of fact, as there is mhifficult discounting but is rather
puts forth a simple mathematical equation.

2. Law and Analysis

Regarding Mr. Theriot’s first report, the Cotinds that it is inadmissible because it is
based on pure speculation. Plaintiff cites no eviddén support the propitisn that she planned
to go to law school. Looking to Mr. Theriotgcond report, the Cowagrees with Defendants
that Mr. Theriot’s report constitutes a newae, and Plaintiff submitted the report well past
Plaintiff's expert report deadl@of April 30, 2015. (Rec. Doc. 26). Further, Defendants
deposed Mr. Theriot on May 8, 2015, and Defendamitined their questning to Mr. Theriot’s
initial report because neither Mr. Theriot noaiRtiff’'s counsel gavany indication that he
would supplement his report. To allow Mr. Thetimithange the totalitgf the report on the eve
of trial after Defendants’ havaready deposed him would result in significant prejudice to
Defendants. Accordingly, the Court will grddéfendants’ Motion and exclude Mr. Theriot’s
report, supplemental report, and correspondintintesy as it relates tbis opinion on future

loss of earnings capacity.



1. CONCLUSION
For the aforementioned reasois)S ORDERED that Defendants’ Motion to Exclude
Testimony on Causation of Plaiffis Expert, Gerald J. Gianoli, M.D. (Rec. Doc. 50) is
DENIED, and Defendants’ Motion to Exclude thegert Report and Testimony of John Theriot
as it Relates to his Opinion on Future Log&arnings Capacity (Rec. Doc. 51 ARANTED.
Mr. Theriot’s report, supplemental report, aard/ corresponding testimomggarding future loss

of earnings capacity is hereby excluded.

New Orleans, Louisiana this @ay of June, 2015.

e &Gl

UNITED STATES DISTRICT JUDGE



