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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

DAVID E. JONES CIVIL ACTION
VERSUS No. 15-635
ILLINOIS CENTRAL RAILROAD COMPANY SECTION |
ET AL.

ORDER AND REASONS

The remaining defendant, lllinois Central Railroad Compdfilinois Central’), has
filed a motiort for partial summary judgment as to Count Il of plaintiffiso-count complaint.
lllinois Centralseeks summary judgment with respect to plainfifivid Jons’ (“Jones”) claim
that lllinois Central violated subsection 20109(1) of the Federal Railroad Safety Act
(“FRSA"). lllinois Central contendthat the nature afones’injury does not entitidoneso the
protection of the FRSA lllinois Centralis not at this time seeking summary judgment with
respect to Count | afones’ complaintvhich asserts a claim pursuant to the Federal Employers
Liability Act, 45 U.S.C. § 51et seq (“FELA").?

For the reasons belowllinois Centrals motion is DENIED. The Courtinstead
concludes thafones’injury brings him within the scope of the FRSA’s protectiofhe Court
notes that it does not decide whethnois Centrals actions violated the FRSA, but only that

Jonegdoes state a claim pursuant to that Act.

! R. Doc. No. 38.DefendantsAndrea Davis and Ben Shannarere also parties tthe motion
for summary judgment, but they have been dismissed from the $asR. Doc. Nos. 43, 44.
?R. Doc. No. 28.

®R. Doc. No. 38-3, at 2.
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BACKGROUND

There is no dispute regarding the facts that are material to the Court’s mesoluthis
motion? lllinois Centralis an interstate railroad carrier covered by the FR&A U.S.C.§

20109 Joneswvas employed by lllinois Centrak aconductor. In late 2009 or early 2010, Jones
was diagnosed for the first time with high blood pressure. His physician told hinmishat
condition was probably hereditary.

On February 2, 2014, Jones was scheduled to start work at 5:00 or 5:30 PM. When he
arrived at work that day, he felt capable of doing his jobhedid not tell anyone that he should
not be working. Jones worked the first hour or two of his shift without incident, and then began
to experience a headache. tdek a break on the locomotive anelthen resumed working.

After continuing work for a time, Jones returned to the engine and told the locomotive
engineer with whom he was working theg needed to take another brégicause his head was
hurting. At that time, Jones did not attribute his headache topeohtem with his blood
pressure. He just knew that he had a headadhés at this point thatlones’ andlllinois
Centrals versions of the events begin to diverge.

For the purposef evaluating this motion, thevidence of Jonesthe nonmovant-is to
be believed and all justifiable inferences are to be drawn in his fawaban v. Cotton134 S. Ct.

1861, 1863 (2014) (citation omitted)Jonescontends thaanotrer conductor employed by
lllinois Centralsawthe conditionJoneswas inat 9:15 PM and told lllinois Centtalyardmaster
on duty, Ben Shannon, to call an ambulahc#onesalso claims that lllinois Central’assistant

trainmasteion duty, Andrea Davisdirected Shannon to call an ambulance for Jones if Shannon

* Thesefacts, which Jones does not contest, R. Doc.49€l, at 1, were provided bjlinois
Centralin its statement of material fadgtssupport of its motionR. Doc. N0.38-2, at 1-3.
®R. Doc. No. 45-1, at 2.



thought itwas necessafy. Jonesasserts that despite these warnings,ambulance was ever
called’

Ultimately, Joneswas driven to the hospitil Jonesalleges that hesuffered significant
brain damage anthat heis now unable to work Jonesclaims that lllinois Centra delay in
obtaining medical treatment fdnim “caused, or at the very least, worsenéas] brain
hemorrhage and resulting brain damatfe.”

LAW AND ANALYSIS
l. LEGAL STANDARD

Summary judgment is proper when, after reviewing the pleadings, the discovery and
disclosure materials on file, and any affidavits, the court determines thevegenuine issue of
material fact. SeeFed. R. Civ. P. 56. “[A] party seeking summary judgment always bears the
initial responsibility of informing the district court of the basis for its motion @eahtifying
those portions of [the record] which it believes demonstrate the absence ofirregesue of
material fact.” Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). The party seeking summary
judgment need not produce evidence negating the existence of material fact, but ngedonly
out the absence of evidence supporting the othey'paase.ld.; Fontenot v. Upjohn Cp.780
F.2d 1190, 1195 (5th Cir. 1986).

Once the party seeking summary judgment carries its burden pursuant to Ride 56, t
nonmoving party must come forward with specific facts showing that there is a geysuieaf
material fact for trial. Matsushita Elec. Indus. Co. v. Zenith Radio Codg¥5 U.S. 574, 587

(1986). The showing of a genuine isssigot satisfied by creating “some metaphysical doubt

®R. Doc. No. 45-1, at 3.
"R. Doc. No. 28, 7 109.

8 R. Doc. No. 28, 11 22-23.
°R. Doc. No. 28 24

19R. Doc. No. 45-1, at 4.



as to the material facts,” by ‘conclusory allegations,’ by ‘lastantiated assertions,’ or by only a
‘scintilla’ of evidence.” Little v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994) (citations
omitted). Instead, a genuine issue of material fact exists when the “evigesach that a
reasonable jury could return a verdict for the nonmoving par@mderson v. Liberty Lobby
Inc., 477 U.S. 242, 248 (1986). The party responding to the motion for summary judgment may
not rest upon the pleadings, but must identify specific facts that establish a gesumdd.
The nonmoving party's evidence, however, “is to be believed, and all justifiable infessize
be drawn in [the nonmoving party's] favorld. at 255;see also Hunt v. Cromarti&26 U.S.
541, 552 (1999).
. ANALYSIS
Jonesasserts in Count Il of hismendedccomplaint that lllinois Centraliolated €ction
20109 of the FRSA, in whole or in pathy failing to provide immediate and prompt medical
attention to[Jones] when it was clear that such medical attention was urgently needed
considering [Jones’ldeteriorating condition, which was known and witnessed[lityois
Central]”** The applicable subsection of the statutesigsection(c)(1), which provides as
follows:
(c) Prompt medical attention—
(1) Prohibition. -- A railroad carrier or person covered under this section may not
deny, delay, or interfere with the medical or first aid treatroéan employee
who is injured during the course of employmétransportation to a hospital
is requested by an employeso is injured during the course of employment
the railroad shall promptly arrange to have the injured employee transported
to thenearest hospital where the employee can receive safe and appropriate

medical care.

49 U.S.C. § 20109(c)(Xgmphasis added)

1R. Doc. No. 28, 1 27.



By its plain terms, @osection(c)(1) applies only to employees who are “injured during
the course of employment.” The outcome of this motion turns on whatmesmeets that
description. lllinois Centralargues thaflonesis not protected bgubsectionc)(1) because in
order to be “injured during the course of employment” an employee must suffakaelated
injury, which does not include thmanifestation of a prexisting condition:? Jonesasserts that
the statute only imposes a temporal requirement of suffering an injury whitela™

A. There is no genuine issue of materidhct with respect to this legal question

Although Jonesisserts that there are fact dispytescluding resolution of this motipn
such disputes are not material to the issue of statutory interpretation raifiiaoisy Central
Even assuming thalonesis correct thatllinois Centralrefusedto call an ambulance falones
and that the delay “contributed substantially” JJones’ultimate injury’* there isno genuine
issue of material fact before the Cou&n employeanust first be‘injured during the course of
employmerit for an employerto owe a duty not td'deny, delay, or interfere withthe
employee’s] medical or first aid treatment.” 49 U.Q@0109(c)(1).

Jonesadmits that his “brain hemorrhage was triggered by high blood pressure” and that
his “hypertension is not ‘workelated” **> Accordingly, Jonesoncedes thaeven if it was later
aggravated by lllinois Central’s lack of response, his injuag triggeredy the manifestation of
a preexisting condition whilehe was at work Whether an injurytriggered while an employee

is at work but not caused by the employee’s woak be considered an injury sustained “during

'>R. Doc. Nos. 38-3, 38-4.

13 R. Doc. No. 45, at-B. Jonesalso asserts thajenuineissues of material fact prevent the
Court fromresolving this dispute at the summary judgment stage. R. Doc. No. 45, at 14.
“R. Doc. No. 45, at 3.

1> R. Doc. No. 45, at 2. The Court does not imply that Jones contieatéss injury was not
“work-related” in the legl sense, but rather onthat Jones has admitted tithe factor that
triggered his brain hemorrhage—his hypertensiarasnot caused by work.
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the course of employment” is precisely the questbiaw lllinois Centralasks this Court to
resolve. There igherefore no genuine dispute regarding atfamaterial to the Court’s inquiry.

B. The manifestation of Jones’ pre-existing condition while Jones was at work
constitutes an injury “during the course of employment” within the meaning of
subsection(c)(1).

a. The Court is unaware of anycases directlyaddressing this issue.

The parties have not cited, and the Court’'s own research has not revealed,esny cas
directly addressing this issuelllinois Central claims that the U.S. Third Circuit Court of
Appeals decision iPort Authority TransHudson Corpv. Dep’t of Laboy 776 F.3d 157 (3d Cir.
2015) (‘PATH v. DOL’) supports its interpretatiotf But that case does not address the question
before the Court.

In PATH v. DOL, the Third Circuitaddressedulsection 20109(c)(20f the FRSA—the
provision adjacent to the ssdxction atissue in this case. 776 F.3&7. Subsection (c)(2)
prohibits a railroad carrier from disciplining an employee “for following sd® a treatment

plan of a treating physicidrt’ 49 U.S.C§ 20109(c)(2). Unlike subsectiorfc)(1) of the FRSA

however, subsectioft)(2) does not explicitlyimit its protections tdreatment plans fanjuries

1®R. Doc. No. 38-3, at B-
1749 U.S.C. § 20109(c)(2) provides in its entirety:

(c) Prompt medical attention—

(2) Discipline-- A railroad carrier or person coveredder this section may not
discipline, or threaten discipline to, an employee for requesting medicakbr fi
aid treatment, or for following orders or a treatment plan of a treating Hysic
except that a railroad carrier's refusal to permit an empltyeeturn to work
following medical treatment shall not be considered a violation of this section if
the refusal is pursuant to Federal Railroad Administration medical standards f
fitness of duty or, if there are no pertinent Federal Railroad Admitnstra
standards, a carrier's medical standards for fithess for duty. For purpokes of t
paragraph, the term “discipline” means to bring charges against a person in a
disciplinary proceeding, suspend, terminate, place on probation, or make note of
reprimamd on an employee's record.



sustained “during the course of employmenthe issuebefore the Third Circuitn PATH v.
DOL was whethethe “treatmenit referred tom subsection (c)(2) refers back to thieeatment
in subsection (c)(1thereby incorporatinthe “during the course of employmetithitation into
subsection (c)(2)PATH v. DOL. 776 F.3d at 162.

The Third Circuit concluded that subsection (c)@pplies only to orders or treatment
plans related to injuries that, as subsection(c)(1), are sustained “during the course of
employment.” Id. TheThird Circuit therefore rejected the plaintiff's argument thabsection
(c)(2) prevented his employer frogisciplining him for following a treatment plan that stemmed
from an oftduty injury. Id. at 159. Throughout its opinion, the Third Circugfarsto the
requirement that an injury occur “during the course of employment” as a reguiréme the
injury be obtained “orduty” or that it be “workrelated.” Id. at 159, 162, 163, 165, 166, 168,
169. lllinois Centralcites these references asthorityfor its positionthat the injury must be
causedby work in orderto fall within the scope o$ubsection(c)(1).!® But lllinois Centrals
reliance orthis phraseologis misplaced

The Third Circuit nowhere indicatethat an “onduty injury” or “work-related injury”
meantanything more thathat the injurymust have occurregrhile the plaintiff wa working.*®
The injury inPATH v. DOLtook place in the plaintiff’'s home whilee was moving boxes776

F.3d at 159. Accordingly, there washo need for the Third Circuit to decide whether an injury

18 See generallR. Doc. No. 38-3.

19 Although the Third Circuitseemingly useshe phrases “cauty injury” and “workrelated
injury” interchangeablyn its opinion,it may be possibléhat an injury occurs “during the course
of employment”either if it occurred“on duty” or was “workrelated” in the sensthat it was
caused by work. The Third Circuit did not consider possibledistinction because it did not
need to; thenjury in PATH v. DOLclearlydid not occuwhile the plaintiff was “on duty” and

was not “workrelated” In this case, the Court simply decides that an injury occurring while an
employee is on duty is sufficient to bring that employee within the scope ofctobsg)(1)’s
protection. This Court does not decide whether an injury that occurs off duty bist thased

by work renders an employer potentially liable pursuant to subsection (c)(1)
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occurringat work must also be&aused bywork in order to resolve #hissue before it, as the
plaintiff's injury in that casedid not occur “during the course of employnfeander either
interpretatioroffered by the parties in this cask is worth noting however, that at one point the
Third Circuit actually refers to the prerequisite for protection under subsection (c)(1) as a
“temporal limitation.” 1d. at 162. PATH v. DOLis at leastas suportive of Jones’ position as it
is of lllinois Central’s, if not more so.

b. The plain meaning of the statute supportdones’interpretation.

In the absence diindingor persuasivauthority the Court turns first to the language of
the statute itself in order to resolve its meaningne U.S. Supreme Court has explained that of
all the canons of construction employed by courts to interpret stagutes) the statute its plain
meaning is the “cardinal canon before all other€dnnecticut Nat. Bank v. Germais03 U.S.
249, 253 (1992). The reason is “that courts mesyme that a legislature says in a statute what
it means and means in a statute what it sayd.”at 253-54 (citations omitted) “When the
words of a statute are unambiguous, then, this first canon is also the last: judjaia} is
complete.” Id. at 254 (citations and internal quotations omittett). determining whether the
words of a statute are unambiguous, courts look to “the language itself, thecspmaiéxt in
which that language is used, and the broader context of the statute as & vidwbdeson v.
Shell Oil Co, 519 U.S. 337, 341 (1997) (citations omitted).

Subsection (c)(1) statethat “[a] railroad carrier . . . may not deny, delay, or interfere
with the medical or first aid treatmeof an employeevho is injured during the coursef
employment (emphasis added).The Court holds that this language unambiguously covers
employees who suffer injury while on du& their place of employment, irrespective of the
injury’s cause. This interpretation accords the statute its plain nmegaby construing the term

“during” in its ordinary sensas a temporal requirementhe Court’'s viewis supported by the

8



dictionary definition of the term “during,” which is defined as “throughout theesteérm of”

and “at some time in the course of.” Merriam—Websteis Online Dictionary
http://www.merriamwebster.com/dictionary/duringlast visitel October 7, 2015). These
definitions buttresgones’contention that the statutetends “duringthe course of employment”

to create only dime-basedrequrement that the injury occur “at some time in the course of
employment.”

If this Court were @ decide aslllinois Centralurges that thestatute excludes injuries
occuring during the course of employmethiatare not cased by the course of employmeat,
additional burderwould be placedn plaintiffs that is not justified by the text of the statute
itself. If Congress hadhtendedthatthe FRSA cover onlgome employee&njured during the
course of employmehtout not otherssurelyit would have said so.Absent such an express
limitation, the Court finds it inappropriate to conclude that Congress meant withhdtdtate.

Because the language of the statute is clear, referdocéegislative historyand
regulatory purpose arennecessaryo detemine its meaning; “judicial inquiry is complete
Connecticut Nat. Bankb03 U.S. at 254.Nevertheless, the legislative histoapd regulatory
purpose ofsubsectionc)(1) supporthe Cout’s interpretation, and providen alternave basis
for the Court’s holding.

c. The regulatory purpose ofsubsection (c)(1) as evidenced by the legislative
history, also supportsJones’interpretation.

“Even though . . . the words used . . . are the primary, and ordinarily the most reliable,
source binterpreting the meaning of any writing, nevertheless it is one of thetsndexes of a
mature and developed jurisprudence not to make a fortress out of the dictionary; b@nhieem
that statutes always have some purpose or object to accoimpisb. Citizen v. U.S. Depof

Justice 491 U.S. 440, 4545 (1989)(internal quotations and citations omitted). The U.S. Fifth



Circuit Court of Appeals has explained that “[ijn determining the meanifaj sfatute, [courts]
look not only to the particular statutory language, but to the design of the staautehate and
to its object and policy."CleanCOALition v. TXU Poweb36 F.3d 469, 473 (5th Cir. 2008).

lllinois Central claims that “the legislagvhistory of section 20109(c) . . . confirms that
Congress intended this section of the FRSA to protect workers who seek medidabrafor
work-related injuries.®* Because lllinois Central does not consider the manifestation of a pre
existing conditim while an employee is eduty to be a “workrelated injury,” it argues that to
include such injuries within the protection of subsection (cg@nflicts with or exceeds the
purpose of the FRSA. Although lllinois Central is generally correct in its viefithe purpose
of section 20109(c), it is incorrethat the Court’s interpretation of subsection (c)(1) conflicts
with that purpose. To the contrary, the goals of subsection (c)(1) could not be achiboed w
extending protection to injuries like troallegedly suffered bglaintiff.

The Administrative Review Board (“ARB”), the agency to which th&. Secretary of
Labor has delegated authority to review appeals of decisions by admwestaati judges under
the FRSA? summarized the pertinent legislative histaegarding section 20108 in Santiago
v. MetreNorth Commuter R.R. Co., INnARB Case No. 1447; 2012 WL 3255136 (July 25,
2012).

In Santiage the ARB recounted as follows:

A series of hearings in the 110th Congress signaled increasing public and

Congressional concern with rail safety, including chronic uneigorting of rail

injuries, widespread harassment of employees reporting-retated injuries, and
interference with medical éatment of injured employeesln particular, . . .

*R. Doc. No. 38-3, at 8.

' R. Doc. No. 48-1, at 4.

?2The U.S. Secretary of Labor has jurisdiction over an FRSA complaint pursuant to 498).S.C.
20109(d)(1). The Secretary delegated that authority in Secretary's Order201.0L(Delegation

of Authority and Assignment of Responsibility to the Administrative Reviewdo&5 Fed.
Reg. 3924, § 5(c)(15) (Jan. 15, 2010).
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testimony before Congress identified numerous management policies thegdieter

employees from reporting ethejob injuries including subjecting employees who

report injuries to increased monitoring and scrutiny from supervisors, which could

lead to discipline and termination, supervisors accompanying employees on their

medical appointments and attempting to influence employee medical care,

sending employees to company physicians instead of physicians of their own
choosing, and lightluty work programs, which have the injured employee report

to work, but perform no work, to avoid having to report the injury as a lost work

day to the Federal Railroad Administration.

Santiagg 2012 WL 3255136, at *gitations omitted)

As a result of these findings, Congress amended the FRSA by enacting Itbafty
Improvement Act of 2008 (“RSIA”).Pub.L. No. 116432, 122 Stat. 4848 (October 16, 2008).
Prior to the amendment, section 20109 “was exclusively anretatiation proision.” PATH v.
DOL, 776 F.3d at 161. Subsections (a) and (b) of section 20109, which have been in effect sinc
before the amendment, providprotections to employees who assist in investigations into
railroad safety, refuséo violate laws pertainingot railroad safety, notify a railroad or the
Secretary of Transportation about ‘wardated’ injuries or illnesses, and report and/or refuse to
work in hazardous conditions.ld. The RSIA addedhter alia subsection (cjo section 20109.
Pub. L. No. 110-432.

Subsection (c)(2)-like subsections (a) and fbjs an “antiretaliation provision” aimed
at deterring rail carriers from disciplining employdes among other things, “following orders
or a treatment plan of a treating physician.” 49 U.§Q01®(c)(2). Subsection (c)(1),
however,is a “substantive provision” whose “primary objective is to ensure that railroad
employees are able to obtain medical attention for injuries sustairédtyth PATH v. DOL
776 F.3d at 163 Accordingly, while subsgion (c)(1)may have some antetaliatory function,

its primary purpose is remedial in naturBecausethe U.S. Supreme Court has stated that

“safety legislation is to be liberally construed to efifiate the congressional purpos@é/hirlpool
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Corp. v. Marshall, 445 U.S. 1, 13 (1980), the remedial purpose of subsection (c)(1) weighs in
favor of a more liberal construction.

But to the extent that subsection (c)d9eshave a secondargbjective as an anti
retaliation statute, the Court’s interpretatiohtbe subsection supports that objective. The
reportingrequirements promulgated by the Federal Railroad Administration (“FBiAtatethat
rail employers report any new case involving an employee’s “death, injury or aticowgl
illness . . . if an event or exposiwargsing from the operation of a railroad a discernable cause
of the resulting condition or a discernable cause of a significant aggravation teexspire
injury or illness.”® 49 C.F.R.§ 225.19(d) (emphasis added). Because the reporting
requirements expressly exclude any “injury or illness [that] involvesssay symptomshat
surface at work but result from a nevork related evenbr exposure that occurs outside the
work environment, 49 C.F.R.8§ 225.15(c)(1Xemphasis added)linois Centralargues that the
Court’s view ofsubsectionc)(1) will require employers to react to injuries that occur at work
but are not reportable to the FEA In lllinois Central’'s view,such a requiremérdoes not
advance subsection (c)(1)’s purpose of combatinguvieous actions taken by railroad carriers
to discourage employees fraeporting workrelatedinjuries[sic].”?°

To the extentlllinois Centralis correct thathe goal ofsubsectionc)(1) is to prevent
railroad carriersfrom retaliating against employees who sustain injuries that might be
reportable’® Congress must have recognized that the incentive for an employer to discourage

treatment igpresent any time an employee is injured whileatk. After all, the cause of aan-

**R. Doc. No. 48-1, at 3.

**R. Doc. No. 48-1, at 3.

> R. Doc. No. 48-1, at 3.

26 As the Court previously noted, deterrence is not the primary objective of subsedtin (c
Rather, as a substantive provision, the goal of subsection {&)¢hjefly remedial. PATH v.
DOL, 776 F.3d at 163.
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duty injury is often unclear. An employee can have a heart attack, for examplie,naayg not

become evident until much later whether the attack was brought on byrelatéd stres or a
pre-existing condition. Becauseghe employer often will notmmediatelyknow whether a given
injury will ultimately be reportable, prohibiting interference with medical careafomjuries

would promote the deterrent effect.

lllinois Centralalso argues thanterpretingsubsectiorn(c)(1) to apply to injuries during,
but not caused by, workespassesn the domain othe FELA, which the Fifth Circuit has
explained “provides theexclusive remedyfor a railroad employee engaged in interstate
commerce whose injury resulted from the negligence of the railfdaRivera v. Union Pac. R.
Co, 378 F.3d 502, 507 (5th Cir. 200égmphasis added). Bthis is a problem for Illinois
Central’'s proposed interpretation as well, because to the extent overlap dccarmot be
avoided byeitherinterpretation of the statute. Both lllinois Central’'s and Jones’ interprasatio
of subsection(c)(1) render a rail carrier potentially liable under FELA and the FRSA for
delaying or discouraging treatment of at least som#hejob injuries. See Santiagp2012 WL
3255136, at *12 (recognizing that “there can be overlapping remedies common to both [FEL
and FRSA claims]” such that “an employee who files a whistleblower complader the FRSA
can also file a negligence claim under the FELA").

Furthermore, unlike in a FELA action, a violation of section 20109 of the FRSA is
punishable by punitive damages of up to $250,000 dollars. 49 U&.20109(e)(3).
Accordingly, limiting those inJones’position to a FELA @dim insulates employers from the
deterrent effect of punitive damages in circumstances where, as the Coureadg ekplained,

employersnay beequally incentivized to discourage employees from receiving treatmenh. Suc

2’ R. Doc. No. 38-3, at 2.
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an interpretation ofubsection(c)(1) cannot be what Congress intended. Accordingly, the
regulatory purpose of subsection (c)(1) provides an alternative basis for this Goldaing.
CONCLUSION

The Court concludes thdbnes'injury, which admittedly was initially brought on as the
resut of the manifestation of a pexisting conditiorduring the course of his employment, does
entitle Jonesto the protection ofulsection 20109(c)(1) of the FRSA. This interpretation is
compelled not only by the plain meaning of the statute, but alsbeblegislative history and
regulatory purpose behind subsection 201@2jc)Accordingly,

IT IS ORDERED thatlllinois Central’s motion for summary judgment with respect to

Count Il of Jonesamended complaint BENIED.

New Orleans, Louisian&ctober7, 2015.

Srefpn

N—/ LANGQE M. AFRICK
UNITED SPYATES DISTRICT JUDGE

14



	LANCE M. AFRICK
	UNITED STATES DISTRICT JUDGE

