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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

WRIGHT'S WELL CONTROL CIVIL ACTION
SERVICES, LLC

VERSUS NO: 15-1720

OCEANEERING SECTION: R
INTERNATIONAL, INC. AND
CHRISTOPHER MANCINI

ORDER AND REASONS

Defendants Oceaneering International, Inc. and €bpher Mancini
move the Court to dismiss plaintiff Wght's Well Control Services, LLC's tort
and breach of contract claims under®i2(b)(6). For the following reasons,

the Court grants in part and desiin part defendants' motion.

l. FACTS

A. WWCS's Hydrate Remediation System

This patent infringement, breach cdntract, and unfair competition
case arises out of a dispute betwedaintiff Wright's Well Control Services,
LLC ("WWCS") and defendants Ocea@ring International, Inc. and
Christopher Mancini, an Oceaneeriegiployee. The dispute concerns a

technological system that WWCS developed for remgvhydrates from
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subsea, deepwater pipelines. Accoiglio WWCS's complaint, a hydrateis an
ice-like solid that forms when water te@mes mixed with otnd/or gas at high
pressure and low temperaturedydrates can cause a pipeline to become
blocked by "hydrate plugs,” reking in a loss of productioA . WWCS alleges
thatin 2008, Oceaneeringtried andéalitto remove hydrates from a pipeline
for ATP Oil and Gas Corporatioh. ATP then asked WWCS to review
Oceaneering's work, prompting WWG@8 spend 18 months researching,
testing, and developing a new systémn preventing and removing hydrates
in deepwater environments According to WWCS, its remediation system
overcame many of the design challenges that plagestler systems and
provided a faster, safer, and moresteffective way to clear hydrates in

deepwater environments.

'R. Doc. 41at 3.
1d. at 3-4.

*Id. at 7.

“1d. at 4-7.

°1d. at 4-6.



B. The Nondisclosure Agreement

On December 11, 2009 WWCS afteaneering allegedly executed a
Reciprocal Nondisclosure of Confidgal and Proprietary Information
Agreement (the "NDA"f. WWCS alleges that the NDAwas intended to allow
the partiesto share information necayda complete tk ATP job and future
joint hydrate remediation projectsihile simultaneously protecting each
company's confidential and trade secret informafion

The NDA's introductory section staté#t:is the intention ofthe parties
to this Agreement to exchange propagt information. The disclosure and
use ofany proprietary data shall bergoned in accordance with the following
...." Section One defines the "informan" that is covered by the NDA:

For the purpose of this Agreemteronfidential and proprietary

information "Information” shall beefined as but not limited to,

performance, sales, financial,ravactual, and special marketing

information, ideas, technical data, all intelledtuaroperty

including inventions, patentgyending patents and all other

business, technical and financiaformation that the Disclosing

Party develops, learns or obtains during the peo&r which it

iIs (or is supposed to be) prowndy services as contracted for

between the parties that relateRecipient Party or the business

or demonstrably anticipated bugiss of the Recipient Party, or
that are received by or for Ripient Party in confidence and

®SeeR. Doc. 41-3.
"R.Doc. 4lat 7.

8R.Doc41-3 at 1.



concepts originated by the Disclosing Party. Pregary

information is further defined akata not previously available to

the Receiving Party or others without restrictiovor normally

furnished to others withoutompensation, and which the

Disclosing Party desires to protegainst unrestricted disclosure

or competitive use, and which is furnished pursuamtthis

Agreement and appropriatelyidefgd as being proprietarywhen

furnished?

Two provisions restrict a recipientise of shared information. Section
Two states: "With respect to all proptary information disclosed hereunder,
the Recipient agrees that for a permfdhree (3) years following the date of
this Agreement, unlessterminated soobgeither party, such party shall not
... use such information except for poges of its business relationship with
the Disclosing party* Section Four provides: "Neither party shall diyeibr
use any proprietary information disclas® it hereunder by the other party
for any purpose not connected with the effort compéated by the
agreement:®

Section Six places limits on a recipient's dutypootect and handle"

proprietary information with care. It provides,nalevant part:

°ld. at 1.
109,

1d. at 2.



The obligation with respect tthe protection and handling of
proprietary information, as setrfid in this Agreement, is not
applicable to the following:

a) Information which is or becoes lawfully known or available to
the receiving party without resttion from a source other than
the Disclosing Party.

b) Information which is or latefalls within, the public domain
without breach of this Agreement by the recipient.

c) Information disclosed by the Disclosing Partyatiers on a
nonrestrictive basi&.

The NDA also contains a choice of law provision, ieth states: "This
agreement is made subject to andlsha construed under the laws of the
13

State of Texas (excluding its conflicts-of-lawsmpeiples).

C. The Parties' Working Relationship and Oceaneerint
Alleged Misappropriation of WWCS's Technology

WWCS alleges that after entering tN®A, it disclosed to Oceaneering
the requirements of a functioningdnate remediation system and provided
confidential information on the g@ihment, deployment, and operation of
system components--information that€@neering allegedly did not have and

could not have obtained without WWGCS.

21d.
Bld. at 3.
“d.



According to WWCS, its remedimin system successfully cleared
hydrates from ATP's pipeline WWCS and Oceaneeringthen worked together
on a second project, using WWCS's systememove hydrates from a pipeline
for Marubeni Oil and Ga¥. After the Marubeni jb, WWCS and Oceaneering
allegedly performed one moj@nt remediation project, this time for Williams
Oil and Gas’ Because WWCS's pump was teongrily unavailable when the
Williams project began, WWCS modifiets subsea separator to connect with
Oceaneering's pump$ WWCS demonstrated to Oceaneering how to modify
components of its system to conndca Oceaneering's skid and shared
schematics and other confidential informatidnAfter the Williams job in
2011, Oceaneering allegedly refuséd perform any additional hydrate
remediation work with WWC%’

WWCS alleges that Oceaneering used the informatloat WWCS

disclosed under the NDA to create its own remediasystent! According

B1d. at 10.
%1d. at 11.
7d.

B1d. at 11-12.
¥d.

201d. at 12.

#1d. at 16.



to WWCs, Oceaneering began deyslog schematics based on WWCS's
information as early as March 1, 20%0.By early 2012, Oceaneering had
created a working system, which it used to bid agaMWWCS for multiple
hydrate remediation project§ To date, Oceaneering has allegedly bid against
WWCS on remediation jobfer at least six differenoil and gas companiés.

D. The BP Thunder Horse Restriction Project

WWCS alleges that it did not discover Oceaneeringiplicity until it
lost a hydrate remediation project@zeaneering in July 2013. In 2012, BP
plc and WWCS allegedly began discussing a contf@csupplying hydrate
remediation services, known as the Thunder Horsgrfieion Project® After
a lengthy bidding process, BP notifi®%dWCS that it would not receive the
contract on July 11, 20 8. WWCS later learned that BP had awarded the
contract to Oceaneerirfg.WWCS alleges that prior to July 11, 2013 it had n

way of knowing that Oceaneeringas bidding for hydrate remediation

221|d. at 16.
2d. at 17.
241d.
251d. at 14.
261(d.
27d.



projects or that it was using WWGSproprietary information to do £b.
Accordingto WWCS, Oceaneering deployeremediation system on private
boats in several thousand feet of water, makinmpossible for WWCS to
immediately detect the misappropii@t of its proprietary informatioR®

E. The Patent Applications

On December 24, 2010, just over a year after engethe NDA with
Oceaneering, David Wright and flegy Dufrene Filed two U.S. non-
provisional patent applications, eachndfich was directed to specific aspects
of WWCS's remediation systeffi. According to WWCS, US. Patent
Application No. 12/978,486, now issued as U.S. RatBlo. 8,413,725,
describes and claims the subsepaator used in WWCS's remediation
system®! Application No. 12/978,448, which is still pendjirdescribes aspects
of the entire remediation system, fatng specifically on the system's use of

a subsea hydraulic posit displacement pum¥. The United States Patent

281d. at 14-15.
291d. at 15.
301d. at 13.

%11d. According to WWCS, Wright and Dufrene have assigmll rights and
interest in the '725 Patent to WWCS.

21d.



and Trademark Office published bothtpat applications on June 30, 2G41.
WWCS alleges that defendant Mancini, an Oceaneeemgployee, used
WWCS's patent applications and othfiormation disclosed under the NDA
to file multiple patent applicationssliing himself as the inventor of various
aspects of WWCS's remediation syst&m.

F. WWCS's Lawsuit and Defendants' Motion to Dismiss

WWCS filed this lawsuit on May 22015, pleading patent infringement,
breach of contract, and numerotert claims against Oceaneering and
Mancini2*®* WWCS also alleges that bothfdedants misappropriated its trade
secrets in violation of both the Tex®niform Trade Secrets Act (TUTSA) and
the Louisiana Uniform Trade Secrets Act (LUTSA)WWCS alleges that the
Court has original, exclusive jurisdictiaver its patent infringement claim
under 28 U.S.C. §1338&pand supplementaljurisdiction over its relatedsta

law claims. Defendants jointly moveddesmiss every non-patent claim under

¥ SeeR. Doc. 41-1at 2 (the '725 Patent, indicating alpation date
of June 30, 2011); R. Doc. 41-6 (the '444 Patendliyation, indicating the
same publication date).

341d. at 17-20.
*®*R. Doc. 1.
%61d. at 22-26.

37 Section 1338(a) states, in relevant p&fhe district courts shall have original
jurisdiction of any civil action arising undamny Act of Congress relating to patents .. .."
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Rule 12(b)(6), arguing that each claisitime-barred and raising various other

challenges to the sufficiency of WWCS's pleadifys.

II. LEGAL STANDARD

To survive a Rule 12(b)(6) motion thismiss, the plaintiff must plead
enough facts to "state a claim to edlthat is plausible on its faceAshcroft
v. Igbal 556 U.S. 662, 678 (2009) (quotimlgll Atl. Corp. v. Twombly550
U.S. 544,570 (2007)). Aclaim is fadly plausible "when the plaintiff pleads
factual content that allows the courtdoaw the reasonable inference that the
defendant is liable for h misconduct alleged.l'd. A court must accept all
well-pleaded facts as true and must diedlweasonable inferences in favor of
the plaintiff. Lormand v. U.S. Unwired, Inc565 F.3d 228, 239 (5th
Cir.2009). But the Court is not bound to accepttrage legal conclusions
couched as factual allegationbal, 556 U.S. at 678.

A legally sufficient complaint need not contain diéd factual

allegations, but it must go beyondbks, legal conclusions, or formulaic

¥ R. Doc. 31-1. Defendants' moti@miginally sought dismissal of WWCS's
original complaint. WWCS responded by amendingitadingsseeR. Doc. 41, and
filing an opposition to defendants' motion to dissi R. Doc. 52. Defendants then filed
a reply to WWCS's opposition, which argues that WSMCGamendment to its pleadings
failed to remedy the deficiencies identifieddefendants' motion to dismiss. R. Doc. 54.
Accordingly, the Court construes defendants' motigrseeking dismissal of the first
amended complaint, which has now superseded tiynadi

10



recitations ofthe elementd a cause of actiond. In other words, the face of
the complaint must contain enough factual matterdse a reasonable
expectation that discoverywillreveal eeitice of each element ofthe plaintiff's
claim. Lormand 565 F.3d at 257. Ifthereainsufficient factual allegations
to raise aright to relief alve the speculative level, or ifit is apparenmnfrthe
face of the complaint that there ismsuperable bar to relief, the claim must

be dismissedTwombly, 550 U.S. at 555.

1. DISCUSSION

A. WWCS's Breach of ContractClaim

WWCS alleges that Oceaneering breached the NDA bkynhq
information disclosed by WWCS without permissiondafor purposes not
contemplated by the agreeméftSpecifically, WWCS claims that it shared
information about its hydrate remediatieypstem in order to facilitate joint
remediation projects and that Oceanegrused that information to develop
its own remediation technolod{.Oceaneering givesthe arguments for why
WWCS has failed to state a breachcohtract claim. After addressing the

choice of applicable law, the Court considers eaigfjument in turn.

R. Doc. 41 at 26.
4%1d. at 7-10, 12-13.

11



The NDA contains a choice of law provision, whichates: "This
agreement is made subject to andlsha construed under the laws of the
State of Texas (excluding itsmhicts-of-laws principles)** Under Louisiana
law, which would otherwise appfy,contractual choice daw provisions are
valid unless the chosen law contravenes the puylalicy of the state whose
law would otherwise apply. La. Civ. Code art. 854Here, no party has
contested the validity of the NDA's cloei of law; nor has anyone argued that
enforcing the provision would contravenethublic policy ofany state. Thus,
the provision is enforceable as writteand the Court will apply Texas law to
WWCS's breach of contract claim.

Under Texas law, "[t]he elementsatlaim for breach of contract are:
(1) the existence ofa valid contract) (rformance or tendered performance
by the plaintiff; (3) breach of the coract by the defendant; and (4) damages

to the plaintiffresulting from that breachH'unn v. Dan Wilson Homes, Inc.

“IR. Doc. 41-3 at 3.

*2Under Fifth Circuit law, "it is well-settled thahoice of law issues for
supplemental state law claims . . . are governethkyforum state in which the federal
court is sitting."Janvey v. Brown767 F.3d 430, 434 (5th Cir. 2014). Here, WWCS
invokes this Court's original jurisdiction ovés patent claim under 28 U.S.C. § 1338(a)
and supplemental jurisdiction over its state lawdxh of contract and tort causes of
action. Thus, the Court applies the law of forum state, Louisiana, to choice of law
issues concerning WWCS's breach of contract claim.

12



789 F.3d 573, 579 (5th Cir. 2015) (quotiRgley v. Daniel 346 S.W.3d 687,
690 (Tex.App.—El Paso 2008p pet)).

When interpreting a written contrac¢t court must ascertain the true
intentions of the parties as expressed in the mgiitself." Italian Cowboy
Partners, Ltd. v. Prudential Ins. Co. of An341 S.W.3d 323, 333 (Tex. 2011).
The court "may consider the factschcircumstances surrounding a contract,
includingthe commercial or other settimgvhich the contract was negotiated
and other objectively determinable facs that give context to the parties
transaction." Kachina Pipeline Co., Inc. v. LillisNo. 13-0596, 2015 WL
5889109, at *3 (Tex. 2015) (quotirignerico Life, Inc. v. Myerd440 S.W.3d
18, 22 (Tex. 2014)). Nonetheless, ileha court may consider evidence of
circumstances to "inform the contract text and renitd capable of only one
meaning, extrinsic evidence can be coesed onlyto interpret an ambiguous
writing, not to create ambiguity.ld. "A contract is unambiguous ifit can be
given a definite or certain legal meani@n the other hand, if the contract is
subject to two or more reasonable interpretations..the contract is
ambiguous, creating a fact issue on the partigshin™ Addicks Servs., Inc.
v. GGP-Bridgeland, LP596 F.3d 286, 294 (5th Cir. 2010) (quotidgdV.
Davidson, Inc. v. Webstei28 S.W.3d 223, 229 (Tex. 2003)).

1 The Identification Requirement

13



First, Oceaneeringarguesthatits alleged usewfd8's information did
not breach the NDA because Oceanegriid not identify its information as
proprietary at the point of disclosufe.WWCS does not contend that it so
identified any of its information; ra#r, it argues that the NDA does not
contain a general identification requiremt and that all of the information it
disclosed to Oceaneering was protected under theeagent's term¥.

The NDA's introductory section statdsat "[t]he disclosure and use of
any proprietary data shall be governedatordance with the following . . #>"
Section Two provides that "for a periofithree (3) years following the date of
thisagreement,"the Recipient Partyymat to use "proprietary information”
disclosed under the NDA"except for puge of its business relationship with
the Disclosing Party*® Similarly, Section Four states: "Neither partyafih
divulge or use proprietary informationstiosed to it hereunder by the other

party for any purpose not connected with the effoshtemplated in this

agreement® The definition of "proprietarinformation"--and therefore the

**R. Doc. 32-1at 37-38.

*“ CompareR. Doc. 32-1at 21-2&ith R. Doc. 52 at 16.
*R. Doc. 41-3 at 2.

“®1d.

*’Id. at 3.
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scope of the non-use duty created by the NDA--tsf@gh in Section One.
That provision states:

For the purpose of this Agreement, confidential gmdprietary
information "Information” shall beefined as but not limited to,
performance, sales, financial,raoactual, and special marketing
information, ideas, technicatlata, all intellectual property
including inventions, patentgyending patents and all other
business, technical and financiaformation that the Disclosing
Party develops, learns or obtains during the peow&r which it

iIs (or is supposed to be) proundy services as contracted for
between the parties that relateRecipient Party or the business
or demonstrably anticipated business of the Renipkarty, or
that are received by or for Ripient Party in confidence and
concepts originated by the Disclosing Party. Pregry
information is further defined akata not previously available to
the Receiving Party or others without restrictiovor normally
furnished to others withoutompensation, and which the
Disclosing Party desires to protegainst unrestricted disclosure
or competitive useand which is furnished pursuant to this
Agreement and appropriately identified as being pnietary
when furnished?®

According to Oceaneering, Sectiddne's final clause establishes an
identification requirement that applies to everyi@pthat is disclosed under
the NDA. Thus, Oceaneeringarguegommation not "appropriatelyidentified
as being proprietary" does not fallthin the NDA and does not trigger the
recipient's duty of non-use under thgreement. By contrast, WWCS argues

that the first and second senteacef Section One have independent

*81d. at 2. (emphasis added).
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significance. The first sentence tngcts that the NDA encompasses a wide
range of information sources, incling) "ideas, technical data, [and] all
intellectual property.” Sentence twogmides for NDA protection ofany other
kind of information that the partieshare but desire to protect against
unrestricted use, provided the infornat is not previously available to the
recipient or others, is not usuallyriuished without consideration, and is
appropriately identified as proprietaridnder this view, only information in
the second, "catch-all"* category is sedtj to an identification requirement.
Items encompassed bythe first categorg proprietaryregardless ofwhether
they are identified as such to the i@eint. Accordingto WWCS, thisincludes
all of the technical data and intedleial property that it disclosed to
Oceaneering?

At bottom, the parties' disagreement concerns tla¢ure of the
relationship between the two sentences of Sectiae.OThe key word in
resolving this dispute is "furthesas in, "proprietary information irther
defined." Because the word "furthas"reasonably suscéple to more than
one meaning in this context, Section One is ambuguoFor instance, when

used as an adverb, "further” can mean "to a greatgnt; more."Oxford

*° CompareR. Doc. 32-1at 21-2&ith R. Doc. 52 at 16.

16



English DictionaryOnline, www.oed.com (last visited November 5, 2015)
(defining further); see also Merriam-Webster DictionaryOnline,
www.merriam-webster.com (last visitétbvember 5, 2015) (defining further
as "to a greater degree or ext9n THE RANDOM HOUSE COLLEGE
DICTIONARY536 (1980) (defining further ast'ar toa more advanced point;
to a greater extent"). This definitimuggests cumulativeness--an elaboration
or continuation of a previolysexpressed concept or ideGee e.gMetroplex
Corp. v. Thompson Indus., In@25 F. App'x 802, 807 (10th Cir. 2002)
(concluding that the use of'further” in the secaehtence of a contractual
provision "implies that [the] sentenceasontinuation ofthe previous one").
Here, a cumulative definition of "further definedUpports defendants’
interpretation. If Section One's secos@ntence is a continuation of what
came before, then the two sentences tlogeset forth a single definition of
"proprietary information" with a singlset of attributes and limitations. In
that case, sentence two's identificatiequirement would applyto everything
that a disclosing party sought to protect under ND&A.

Importantly, "further" can alsomean "in addition, additionally;
moreover." Oxford English DictionaryOnline, www.oed.com (last visited
November 5, 2015) (defining furtheee also Merriam-W ebster Dictionary
Online, www.merriam-webster.com (lassited November 5, 2015) (defining

17



further as "in addition"); THE RANDOM HOUSE COLLEGEICTIONARY
536 (1980) (defining further as "in addition; moveo"). An idea that is "in
addition" to something else need rave any particular connection to what
came before. Indeed, when used imstivay, "further” can suggest that two
ideas are independent or distin@ee e.g.United States v. Yalb00 F.3d
698, 704 (8th Cir. 2007) (construing thlner" in the second promise ofa plea
agreement and "also" in the thirdgmise to demonstrate the independence
of the three promises). This defiloin supports WWCS's position because it
suggests that Section One's two sentences set fodbpendent, self-
contained categories of ptected information. In other words, the "ideas,
technical data, intellectual property"@pother items that fall within sentence
one's ambit would receive NDAprotectiemen ifnot "appropriately identified
as proprietary,” as required by sentence two.

Nothing in the NDA's text or structure conclusivehdicates which
definition of "further" the parties tended; nor has any party advanced an
argument as to why their reading is suipethat of the other side. The Court
therefore finds that Section One reasonably susceptible to both
interpretations offered by the p&és. Because the NDA does not

unambiguouslyimpose a generalidentification regomient, the Court cannot

18



conclude at this stage that WWCS's disclosures dkebbrt of the NDA's
procedures for protecting information.
2. The Section 6 Argument

Oceaneering's second argument egaton two non-provisional patent
applications filed by David Wright and fiery Dufrene. The first, U.S. Patent
Application No. 12/978,486, now ised as U.S. Patent No. 8,413,725,
describes and claims the subsea separator used WCSW% hydrate
remediation system. The second, U.S. Patent Appta No. 12/978,448,
describes aspects ofthe hydrate rem&idn system as a whole, including the
subsea displacement pump and its use within WW€8®m>° The United
States Patent and Trademark Officdopshed both applications on June 30,
2011, eighteen months after the parties allegeddgceted the NDA!
Oceaneering argues that under Sectonof the agreement, the publication
of these patent applications removed/aontractual duty it may have had to
WWCS?>?

Section Six states that a recipient's "obligatiothwespect to the

protection and handling of proprietanyformation" is not applicable to,

°R. Doc. 41 at 2.

*1SeeR. Doc. 41-1at 2 (the '725 Patent, indicating dlmation date of June 30,
2011); R. Doc. 41-6 (the '444 Patent Applicatiardicating the same publication date).

*’R. Doc. 32-1at 23-26.
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among other things, "[ijnformation which is withaor later falls within the
public domain without breach ofhis Agreement by the recipient"
Importantly, this provision use prospe& language. If, at any point, an
informational item "falls within the pulddomain,” the effect is that the item
was never protected bythe NDA at &lo the recipient is not merely absolved
of an existing contractual duty to gect and keep the item confidential;
rather, the recipient never had any such duty mftfst place.

It is undisputed that "a published patent applicatilike a patent, is
readily available."Tewari De-Ox Sys., Inc. Mountain States/ Rosen, L.L,C.
637 F.3d 604, 612 (5th Cir. 2011) (noting that "theited States Patent and
Trademark Office and Google both alldree online searching of published
patent applications™). Thus, eyhing contained in WWCS's published
patent applications is now in the public domain.ndgr Section Six's
unambiguous terms, Oceaneering doesnow, nor has it ever, had any duty
"with respect to the protection and thandling” ofany such information. To
the extent that WWCS bases its breach of contdaaghocon Oceaneering's use
of information that appears in WWGSpatent applications, its claim is
without merit. GP Il Energy, Inc. v. Cham bkin, Hrdlicka, White, Williams

& Martin, No. 14-07-00237-CV, ®08 WL 4354931, at *8

*R. Doc. 41-3 (emphasis added).
20



(Tex.App.—Houston [14th Dist.] 2008no pet) (upholding summary
judgment on breach of contractach when unambiguous language of
agreement "imposed no duty on thecEmv Agent to disclose any knowledge
the Escrow Agent might have,” and therefore padid"not have duty to
disclose thisinformation})Am. Nat. Fire Ins. Co.v.Hammer Trucking, Inc
No. 2-04-327-CV, 2006 WL 3247906, at *3 (Tex. Apferth Worth 2006)
("Because American had no duty ta@emnify Hammer, no breach of contract
occurred.”). That Oceaneering'deged misconduct may have occurred
before the applications became publicly availablanelevant.

Nonetheless, Section Sixis not ety dispositive. As WWCS correctly
notes, its complaint alleges that somfethe information that it disclosed
under the NDAdoes not appear inagsplications and has not otherwise been
made available tothe public. Specifically, WWdl8ges that it disclosed--and
has kept secret--drawings and schematiest results for components of its
remediation system, and certificatioftg materials used to construct the
system> Accepting WWCS's factual allegans as true, the Court concludes
that WWCS has adequately pleaded a claim for breddhe NDA. While
WWCS may not pursue a braaof contract claim pgmised on Oceaneering's

use of information that is containediis patent applications, the Court will

*R.Doc. 41at 9.
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not dismiss its claim with respect toformation that was not included in
either of those (now publicly-available) documents.
3.  The Expiration Argument

Third, Oceaneering argues thatdannot have breached the NDA
because any duty of non-use impodadthat agreement has now expirgd.
Oceaneering cites Section Two, which states:

With respect to all proprietary information discdmshereunder,

the Recipient Party agrees thfar a period of three (3) years

following the date ofthis Agreeent, unless terminated sooner by

either party, such party shall not:

a) Use such information except for purposes ofhltssiness
relationship with the Disclosing Party, or,

b) Disclose such information to any third party esd, further
disclosure is previously approvad writing by an authorized
representative of the DisclosiRarty. Authorized proprietary
information disclosures to thirgarties shall be made subject to
restrictions of use and further disclosures comsistwith the
restrictions imposed hereb¥.

By its plain terms, this provision providé&sat a recipient's duty to limitis use
of and to avoid disclosing informatidhat it obtains under the NDA expires

three years after the NDA's date of execution.

®R. Doc. 31-1at 28-29. While defendants spediffaamise this argument against
WWCS's trade secret misappropriation claims also relevant to WWCS's allegation
that Oceaneering breached the parties' NDA. Tloeeethe Court will consider it here.

**R. Doc. 41-3 at 2.
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Nonetheless, WWCS contends that the non-use oldiga¢xtends
beyond the NDA's third year. Togport this argument, WWCS cites Section
Four: "Neither party shall divulge or use any priepairy information disclosed
to it hereunder by the other partyfany purpose not connected with the
effort contemplated by the agreement WWCS contends that because this
provision contains no time limitadn, Section Four's mandate remains in
effect even after Section Two has expiréd.

Sections Two and Four both referttte same contractual duty--the duty
to abstain from using information disclosed undbe tNDA except for
purposes of the parties' businesses relationshiqpus, the Court can see no
way to harmonize Section Two's manddhat the usage limitation expires
after three years with the Section Féamguage containingno time limitation.
The Courttherefore appliesthe well-settled rdleomstruction that "a specific
contractual provision prevails over a general pson."In re Davis Offshore,
L.P.,, 644 F.3d 259, 266 (5th Cir. 201%ge also Barnard Const. Co. v. City of
Lubbock 457 F.3d 425, 429 (5th Cir. 200@)oting that the rule that "general
terms ... will be overcome and controlled by spetanguage dealing with

the same subject” can resolve appamnbiguities that appear on the surface

*1d. at 3.
*® R. Doc. 52 at 19.
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of a contract). Because Section Twdhe more detailed and specific of the
two provisions, it prevails to the extethat it conflicts with Section Four.
WWCS alleges that the parties executed the NDA @atdhnber 11,
20092° Under Section Two, the NDA's usagestrictions expired three years
later, leaving the parties free to uséimation that they had received under
the NDA for any purpose--including purposes notatetl to the parties’
business relationship. Thus, actions by Oceanegetivat occurred after
December 11, 2012 cannot form the Isash a breach of contract claingee
AMS Constr. Co. v. K.H.K. &ffolding Houston, In¢.357 S.W.3d 30, 41
(Tex.App.—Houston [1st Dist.] 201pet. dism'd ("A breach occurs when a
party fails or refuses to do somethinghnaes promised to do."). Nonetheless,
Oceaneeringis not entitled to a comteldismissal of WWCS's cause of action.
WWCS alleges that Oceaneering begaimgshared information to build its
own hydrate remediation system sHg#dfter the NDAwas executed in 2009.
Specifically, it claims that "Ocea®ring was potentially developing drawings
based on WWCS's information as earlywesrch 1, 2010," well before Section
Two's expiration dat&® At the time this alleged misconduct began,

Oceaneering was duty-bound to abstain from usingADotected

R. Doc. 41at 7.
€ 1d. at 16.
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information "except for purposes ib$ business relationship" with WwWCS.
WWCS has adequately pleaded its clafion breach of that then-existing
contractual duty.

In sum, WWCS has sufficiently plead@ claim for breach of contract
under Texas law. While WWCS has no tattual cause ofaction with respect
to (1) information that is contained its published patent applications or (2)
actions by Oceaneering that postdBecember 11, 2012, it may proceed with
its claim to the extent it does not fall into thesg¢egories.

B. WWCS's Trade Secret Misappropriation Claim Under
TUTSA

In addition to its breach of contract claim, WWC38eges that
Oceaneeringand Mancini misappropriatesdrade secrets in violation ofthe
Texas Uniform Trade Secret Act (TISA). TUTSA permits a claimant to
recover damages for actual loss caubgdhe misappropriation of a trade
secret.SeeTex. Civ. Prac. &Rem. Code An§134A.004. The statute defines
"trade secret" as:

[Ilnformation, including a fomula, pattern, compilation,

program, device, method, technigpeocess, financial data, or list

of actual or potential customers or suppliers that:

(a) derives independent economidue, actual or potential, from
not being generally known to, amat being readily ascertainable

®1R. Doc. 41-3 at 2.
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by proper means by, other persomho can obtain economicvalue
from its disclosure or use; and

(b) is the subject of effortdhat are reasonable under the
circumstances to maintain its secrecy.

Tex. Civ. Prac. & Rem. Code Ann. 8 134A.002(6). TASs definition of
"misappropriation” includes, among other thingse thsclosure or use of a
trade secret of another, without expressmplied consent, by a person who,
at the time of disclosure, knew ohsuld have known that knowledge of the
trade secret was acquired under gmstances giving rise to a duty to
maintain its secrecy or limit its use. Tex. Civak. & Rem. Code Ann. §
134A.002(3)(B). Importantly, howeveFUTSA's provisions govern only "the
misappropriation of a trade secret mawe or after” the statute's effective
date, September 1, 2013. 2013 Tex. Sess. Law &irv10, § 1 (S.B. 953)
(West). Acts of misappropriation thatcurred before that date are governed
"by the law in effect imnmediatelyefore” TUTSA came into effectd.

WWCS claims that various items thitdisclosed under the NDA are
"trade secrets"” within the meaning of TUTSA, indiugl

(1) schematics, or drawings, of the system and isHpa, (2) all

necessary testing for each comgaon of the system, (3) material

certifications for the materials usealconstruct the system, (4) all

necessary drawings to show how the system conntecthe
wellhead or pipeline, as well as how each compomanst be
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connected and arranged, and (5) all engineerinatirgj to the
separator, pump, and pad eyesd or lifting the system safefy.

WWCS claims to have disclosed these traderets in reliance on the parties’
confidentialrelationship. And it alges that defendants' use of WWCS's trade
secret information to build their awhydrate remediation system exceeded
the scope of permissible use under the NDA and dfoee constituted
misappropriation.

Citing NDA Section Two, defendants argue that besatheir duties
under the NDA expired on December 11, 2012, ninenthe before TUTSA
became law, WWCS's TUTSA claims muatl. WWCS responds by arguing
that the non-use duty imposed by the NDA has nataty expired--an
argument that the Court has already rejecfed.

Under TUTSA, "misappropriation” nams, among other things, the use
of another's trade secret, without pession, by a person who knew that the
secret was "acquired under circumstangigsg rise to a duty to maintain its
secrecy or limitits use." Tex. CiPrac. & Rem. Code Ann. § 134A.002(3)(B).
To prevail under this provisionWWCS must identify some duty that

defendants breached by using WWCS's secrets. BecdUTSA does not

®2R. Doc. 41at 9.
®3CompareR. Doc. 32-1 at 28-2%ith R. Doc. 52 at 19.

27



govern actions that predate its efiget date, the breach also must have
occurred--and, hence, the duty mistve existed--on or after September 1,
2013.See Sisoian v. Int'1Bus. Machines Cqigpo. A-14-CA-565-SS, 2014 WL
4161577, at *2 n.4 (W.D. Tex. Aug. 18, 2014) (cardahg that "because the
misappropriation in this case occudrgears before September 2013, TUTSA
is not available as a mechanism for [plaintiff]").

Because the NDA's non-use provisiexpired on December 11, 2072,
the NDAcannot serve as the basis faGlil SAviolation. Other than the NDA,
WWCS has not plausibly alleged the existemmfany confidential relationship
that might impose on defendantasan-use duty--much less one that existed
as of September 1, 2013. Thus, W®/Gas failed to adequately plead that
defendants committed "misappropriatiaarider the meaning of TUTSA at a
time when the law was in effect. WWCS's TUTSAglas dismissed.

C. WWCS's Trade Secret Misappropriation Claim Under
LUTSA

WWCS also pleads a claim for trade secret misappadjpn against
Oceaneering and Mancini under theul®ana Uniform Trade Secrets Act
(LUTSA). Like its Texas counterpart, LUTSApermasomplainanttorecover

damages for actual loss caused byrhisappropriation of a trade secr&ee

% Section I11.A.3supra
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La. Rev. Stat. 8§ 51:1431. Indeed, WhEerative provisions of the two Uniform
Trade Secrets Act enactments are virtually identi€Gom parelLa. Rev. Stat.
51:1431(2with Tex. Civ. Prac. &Rem. Code Ann. 8§ 134A.002(3) .fémdants
make two arguments for dismissef WWCS's LUTSA claim. The Court
addresses each in turn.
1 The Choice of Law Argument

First, defendants contend that Texas law alone gw/&/WCS's trade
secret claims because those claims arise out of\bA, which includes a
provision selecting Texas law. Def@éants argue that WWCS's attempt to
invoke LUTSA, a Louisiana statute, mttherefore fail. WWCS contends that
the NDA's choice of law provision appsenly to contract claims and does not
apply to claims that sound in tofl.

As noted, the NDA's choice of law@vision provides: "This agreement
Is made subject to and shall be construeder the laws of the State of Texas
(excluding its conflicts-of-laws principles§*' The Court has already

concluded that this provision is emé@able as written under Louisiana I&w.

® CompareR. Doc. 41-3 at 4vith R. Doc. 52 at 21.
®®R. Doc. 41-3 at 3.
7 Section Ill.Asupra
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The harder question is whether the A®choice of law encompasses any of
WWCS's claims that sound inrtgrather than in contract.

This question raises its own choicelaiv issues. As the Second Circuit
Court of Appeals has noted, "determinimlgich jurisdiction's law governs the
scope of a valid choice-of-lawailise is not a simple mattein. One Pub. Co.

v. Lehman Bros. Special Fin414 F.3d 325, 332 (2d Cir. 2005). Some
jurisdictions have concluded that theope of a choice of law provision is a
matter of contract interpretation subjectthe law chosen by that provision.
Id. at 333;see also Weil v. Morgan Stanley DW In&77 A.2d 1024, 1032
(Del. Ch.)aff'd, 894 A.2d 407 (Del. 2005) (concluding that, agnatter of
hornbook law," the scope of a choicdak provision is determined under the
law that the provision selects). Othmrurts determine the provision's scope
under the same law that governs its en&bility, the law of the forum state.
Fin. One 414 F.3d at 332 (collecting casesge also Schwan's Sales
Enterprises, Inc. v. SIG Pack, Inc476 F.3d 594, 597 (8th Cir. 2007)
(concludingthat interpreting a choicédaw clause's scope under the chosen
law rather than the forum law walil'give effect to that provisiobeforethe
court's analytical determination of what effecshtould have").

The Court need not enter this cbatf. Under Fifth Circuit law, when

"there are no differences between the relevant tautdsre laws of the
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respective states, there is no conflembd a court need not undertake a choice
of law analysis."R.R. Mgmt. Co. v. CFS Louisiana Midstream,@28 F.3d
214, 222 (5th Cir. 2005). Upon reviewing the apable law, the Court
concludes that regardless of whethexas or Louisiana law applies to the
scope determination, the NDA's choice of law prmnsdoes not extend to
WW(CS's claim for trade secret misappr@tion under LUTSA or any of the
other extracontractual claims pleaded in the conmpla

Texas law distinguishes between chaéé&w provisions that refer only
to the interpretation of a contract dnhose that refer more broadly to all
disputes between the contracting parti®ee Stier v. Reading &Bates Carp.
992 S.W.2d 423,433 (Tex.1999). Narrow provisiensompass only contract
actionsseee.gid. (concludingthat an employment agreement's chafilzav
clause did not encompass tort claifos personal injury incurred during
employment)Red RoofInns, Inc.v. Murat Holdings, L.L,.Z23 S.W.3d 676,
684 (Tex. App.--Dallas 200 pet. deniegli(holding that a franchise agreement
stating that it "will be interpreted¢pnstrued, and enforced"” under Ohio law
did not encompass various tort claims), while lweaones may govern
extracontractual tort claims as welEl Pollo Loco, S.A. de C.V. v. El Pollo
Loco, Inc, 344 F. Supp. 2d 986, 989 (STkx. 2004) (concluding that clause

referencing "[a]ll disputes whichmay arise in connection with the
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performance ofthis Agreement"” emapassed trade secret misappropriation,
fraud, and other tort claims).

Louisiana law draws a similar distinoh. Choice of law provisions that
refer narrowly to the contch govern only matters of contract interpretation
and enforcementSee e.gGulf Coast Bank & Trust Co. v. Statesman Bus.
Advisors, LLC2012 WL 5199717, at *1 (E.D. La. Oct. 22, 201Bdlding that
choice of law clause staitg that "this Agreement shall be governed by thesla
of the State of Texas" did ngbvern claims arising in tortjporsey v. N. Life
Ins. Co, 2005 WL 2036738, at *6 (E.D. La. Aug. 15, 2005Bdcause the
choice of law provision applies only fo]his Agreement,' the clause does not
encompass plaintiffs' tort and statutory claims. ."); Foshee v. Torch
Operating Co,763 So.2d 82,89 (La. AppQ@r. 2000) (holding that a choice
of law clause referring to how the agreement sholiéd "governed and
construed” did not require application of Louisialaav to tort immunity
issue). Provisionsthat use broadergaage may govern extracontractualtort
claims as well. SeeMobil Exploration & Producing U.S. Inc. v. Certain
Underwriters Subscribing to Cover Note 95-3317@37 So. 2d 11,42 (La. Ct.
App. 1 Cir. 2002) (holding that proven that applied to "the work to be

performed" encompassed fraudulent conduct claims).
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Here, the choice oflaw provision regenarrowlyto "the agreement”and
provides that it is "subject to" and "construed endTexas law® This
language is narrow because it referditav to interpret the contract itself; it
does not purport to encompass all disgs between the parties. Thus, Texas
and Louisiana law both dictate that tNBA's choice of law does not apply to
WW(CS's tort claims against Oceaneerargd/ or Mancini. Defendants' first
argument for dismissal therefore faiBecause the NDAdoes not require the
application of Texas law to WWCS's extracontractdaims, WWCS is not
barred from pursuing a claim for migaropriation of trade secrets under
LUTSA.

2. The Prescription Argument

Second, defendants argue that WWCS's Louisiana etradcret
misappropriation claim must be dismissed as untynleU TSA's prescription
period provides: "An action for misapprogation must be brought within three
years after the misappropriation is diseo@d or by the exercise ofreasonable
diligence should have been discovered.d. Rev. Stat. 51:1436. It further
provides that a continuing misappropriation condes a single claimld.

WWCS alleges that defendants violated LUTSA by gspmoprietary

information that they received in sbdence under the NDA to design and

®® R. Doc. 41-3 at 3.
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construct their own hydrate remediatisystem. WWCS further alleges that
before July 2013, when BP awarded hydrate remediation contract to
Oceaneering, it did not know th&ceaneering was bidding against it for
hydrate remediation work. It also akes that it was unaware of the precise
methods and techniques that Oceamegwas using to bid for and complete
hydrate remediation projects. Accandto WWCS's complaint, because "the
remediation system is utilized on Oceeering's private boats and in several
thousand feet deep in the sea [sic.] ... thev&tgally no way to discover the
methods and techniques actually being used by Gesramg until Oceanering
decides to release that informatiofi.Based on these allegations, the Court
finds that WWCS has plausibly pleadi¢hat it could not reasonably have
discovered defendants' misappropriatearlier than July 2013. WWCS filed
this lawsuit on May 21, 2015, which is less tharotyears after the alleged
discovery date and well within LUTS&Athree-year prescriptive period.
Defendants resist this conclusiondnguing that Oceaneering's bids for
hydrate remediation contracts were poivate and that its remediation work
was widely known within the industry. But these argunrgs draw on facts

not alleged in WWCS's complairgnd the Court will not them her&ee Hall

®®R. Doc. 41 at 14-15.
“R. Doc. 32-1at 16.
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v.Hodgkins305F. App'x 224,227 (5th CR008) (notingthat "[i]n ruling on
a Rule 12(b)(6) motion to dismiss, tdestrict court cannot look beyond the
pleadings ... and must accept[] asgdthose well-pleadefctual allegations
in the complaint"). Because defendahése not shown that a prescriptive bar
exists on the face of the pleadings, they are ntitled to dismissal of
WWCS's LUTSA claim on the grounds of untimeliness.

D. WWCS'Claim for Fraudulent Inducement

WWCS pleads a claim for fraudulemducement, which Oceaneering
moves the Courtto dismiss on the grosnkat WWCS has failed to satisfy the
heightened pleading requirements oflEeal Rule of Civil Procedure 9(1).
Rule 9(b) provides: "In alleging fraudr mistake, a party must state with
particularity the circumstances constitugifraud or mistake." Fed. R. Civ. P.
9(b). The amount of particularity qeired for pleading fraud necessarily
"differ[s] with the facts of each caseBenchmark Electronics, Inc. v. J.M.
Huber Corp, 343 F.3d 719, 724 (5th Cimpinion modified on denial of reh'g
355 F.3d 356 (5th Cir. 2003Willlamsv. WMX Techs., Ind12 F.3d 175, 178
(5th Cir.1997) (notingthat “Rule 9(b)xdtimate meaningis context-specific").
Nonetheless, the Rule 9(b) standard riegsi"specificity as to the statements

(or omissions) considered to be ficwlent, the speaker, when and why the

"R. Doc. 32-1at 41-42.
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statements were made, and an explanation why treefyaudulent."Plotkin

v. IP Axess Ing407 F.3d 690, 696 (5th Cir. 2005). In short dtomplaint
must provide "the essentials of thest paragraph of any newspaper story,
namely the who, what, when, where, and howltlder v. Morris 27 F.3d
1097, 1100 n.5 (5th Cir. 1994).

WWCS alleges that "in the NDA, and in related negwoons,"
Oceaneeringrepresented that it wbkéep WWCS's proprietary information
confidential. WWCS further alleges dhthese representations were both
material--because WWCS would not haskeared proprietary information
without Oceaneering's assuranceadafalse. According to WWCS,
"Oceaneering's acts indicate that rostly did it not keep the information
confidential, but that it never intendealkeep the information confidentiaf."

In sum, WWCS bases its fraudulent inducement clarmwo categories of
fraudulent conduct--Oceaneering's statnts during negotiations "related
[to]"the NDA and Oceaneering's execution of theAWRith the intent not to
honor its provisions. Neither allegation satisfitasle 9(b).

The allegation concerning contractunagotiations fails because it does
not attribute a specific fraudulent statement origgion to any particular

speaker; nor does it detail the tim@ace, or manner in which the alleged

?R. Doc. 41at 12, 16, 20, 28-29.
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fraud took place. While WWCS doesgreely refer to a negotiation period, it
does not specify who was involved inethegotiations, what was said, or when
and where the key discussions took pla8ach an allegation is insufficient to
satisfy the heightened pleading requirements oeRA(b). See Kelly Law
Firm, P.C. v. An Attorney for Yo®79 F. Supp. 2d 755, 773 (S.D. Tex. 2009)
(dismissing fraudulent inducement cfaiunder Rule 9(b) when plaintiff's
fraud allegation referred generally to @pentation but failed to specify who
delivered the presentation to plaintiffs, which eifie statements were
fraudulent, and when, where, and hhvwe offending statements were made);
see also United States ex rel. Racdson—Eagle, Inc. v. Marsh &McLennan
Cos, 2005 WL 3591014, at *7 n.18 (S.D. Tex. 2005) fdissing fraud in the
inducement claim under Rule 9(b) wheamplaint failed to allege who was
involved in contract negotiations, wheeor when the negotiations took place,
or what was said before, duringy, after the negotiationspPatel v. Holiday
Hosp. Franchising, In¢.172 F.Supp.2d 821, 824 (N.D. Tex. 2001) (fraud
allegations insufficient for failing to identify pacular person making
representations, when they were mawhkere and by what means they were
made, whether they were oral or writteexact content of representations, or

why they were fraudulent).
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WW(CS's allegation that Oceanergientered the NDA with fraudulent
intent is also insufficient. As a geral rule, "there is no inference of
fraudulent intent not to perform fromme mere fact that a promise made is
subsequently not performedU.S. ex rel. Willard/. Humana Health Plan of
Texas Ing.336 F.3d 375, 386 (5th Cir. 2003) (citidgited States v. Shah4
F.3d 285, 293 (5th Cir. 1995)$ee also Fluorine On Call, Ltd. v. Fluorogas
Ltd., 380 F.3d 849, 858-59 (5th Cir. 200@Failure to perform a contract . .

. Is not evidence of fraud.”). &ud may be inferredvhen "substantial
nonperformance is coupled with oth@robative factors, such as where only
a short time elapses between the making of the serand the refusal to
perform it, and there is no changethe circumstances. .. .Id. But the
burdenison the plaintiffto "set for8pecific factshat support"the inference.
Am. Realty Trust, Inc.v. Hamilton Lane Advisors;.] 115 F. App'x 662, 667
(5th Cir. 2004) (quotinguchman v. DSC Communications Cqrp4 F.3d
1061, 1068 (5th Cir.1994)).

Here, the facts alleged by WWGQ® not support an inference that
Oceaneeringentered the NDAwith fraudulent intedthough WWCS claims
that Oceaneering committed numerous lehess of the NDA, it provides little
information on when the misconduattually occurred. The complaint's only

specific allegation in this regards that "Oceaneering was potentially
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developing drawings based on WWC's imfmtion as early as March 1,2010."
But March 2010 was three months after the partiesceted the NDA.
Further, the use of the word "potentialig"tantamount to alleging that this
conduct was possible with no specific facts to ssjghat the use was actually
occurring at this time. Moreover, other facts IMWS's complaint indicate
that various factors changed betweea time when Oceaneering entered the
NDA and its alleged misuse of proprieyanformation. For instance, in early
2010, WWCS successfully demonstrated its technoddginnovations by
clearing hydrates from a pipeline for ATP Qil and<Z Following the ATP
job, Oceaneering and WWCS expanded their businetstionship by
beginning work on a second remediatiproject for Marubeni Oil and Gd5.
Given these intervening events, WWE€ allegations do not support an
inference that Oceaneering entered WNi2A with the intent not to perform.

Because WWCS has failed to allegaud with particularity, as required
by Rule 9(b), its fraudulent inducement claim isrdissed.

E. WWCS's Remaining Tort Claims

?1d. at 10. Although WWCS does not specifically allége date on which the
parties cleared ATP's hydrate blockage, it doeadhtian to its complaint an exhibit,
entitled "ATP Presentation,” which indicatéhat the subsea separator for the project
was installed on January 6, 2010. R. Doc. 41-#Mat

“1d. at 11.
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In addition to its breach of contragaim and its statutory claims under
TUTSAand LUTSA, WWCS pleads numargtort claims against Oceaneering
and/or Mancini, including misapprog@tion, trade secret misappropriation,
breach of a confidential relationshifmrtious interference with prospective
business relations, business dispgement, and unfair competitidn.
Defendants raise multiple arguments fismissal as to each tort claim.
Before the Court can evaluate the meoitthese arguments, however, it must
determine which state's law applies.

As noted, the NDA contains a choioélaw provision. But while that
provision dictates that Texas law apglte WWCS's breach of contract claifn,
it does not govern claims that sound in tdrtBecause the NDA is not
dispositive, the Court must apply thieaice of law methodology contained in
Louisiana's Civil Code. #icle 3542 provides that the substantive law to be
applied should be "the law of the statlkeose policies would be most seriously
impaired ifits law were ntoapplied to that issue.” La. Civ. Code art. 354D.
make this determination, courts considdre pertinent contacts of each state

to the parties and the events giving riseghe dispute, including the place of

®|d. at 22-31.
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conduct and injury, the domicile, habitualsidence, or place of business of
the parties, and the state in which thiatenship, ifany, between the parties
was centered," as well as "the patisiof deterring wrongful conduct and of
repairingthe consequences ofinjurious ackg."In addition, courts consider
“the policies referred to in Article 3515d., which include "the policies and
needs ofthe interstate and internationateyns . ..." LaCiv. Code art. 3515.
Although the choice of law determinan is critical to their motion to
dismiss, defendants have failed t@monstrate which law applies or to
establish a factual foundation upon which the Cozan rely to apply the
relevant choice of law faors. The Courttherefore denies defendants' omoti

to dismiss WWCS's remaining claims that arise irt.to

IV. LEAVE TO AMEND

Federal Rule of Civil Procedure(#(2) instructs that the Court should
“freely give" leave to amend "when justise requires." Fed.R.Civ.P. 15(a)(2);
Leal v. McHugh 731 F.3d 405, 417 (5th Ci2013). As the Supreme Court
holds, "[i]fthe underlying facts or circustances relied upon bya plaintiffmay
be a proper subject of relief, he oughbmafforded an opportunity to test his
claim on the merits."'Foman v. Davis371 U.S. 178, 182 (1962). Therefore,

the Court grants WWCS's leave to amend its complaith respect to its
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fraudulent inducement claim within twgnrone (21) days of the entry of this
order. The other dismissals are wttejudice because amendments would be
futile. U.S. ex rel. Steury v. Cardinal Health, In625 F.3d 262, 271 (5th Cir.
2010) (holding that denial of leave to amend mayappropriate when

amendment would be futile).

V. CONCLUSION

For the foregoingreasons, the Court GRANTS IN PARH® DENIES IN
PART defendants' motion to dismiss. Plaintiff®&ch of contract claim is
DISMISSED with prejudice to the extentahit rests on use ofinformation in
the patent applications or on condtitat occurred after December 11, 2012.
Plaintiff's trade secret misappropriaticlaim under the Texas Uniform Trade
Secrets Act is DISMISSED with prejudic Plaintiff's claim for fraudulent
inducement is DISMISSED without pjuadice and with leave to amend within
twenty-one (21) days of this order. The Court dexd to dismiss plaintiff's
other claims.

New Orleans, Louisigna, thith  day of Novembér®

‘VW

SARAH S. VANCE
UNITED STATES DISTRICT JUDGE
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