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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

ALLISON LEGROS, CIVIL ACTION
Plaintiff
VERSUS NO. 16-3050
BP AMERICAN PRODUCTION SECTION: “E” ( 1)
COMPANY, ETAL.,
Defendants

ORDER AND REASONS

Before the Court is a Motion for Summary Judgmeigdf by Defendants BP
Exploration & Production Inc. and BP America Protlae Company (“BP”)! Plaintiff has
not filed an opposition to the motion. Accordinglfhe Court considers Defendants’
statement of uncontested facts to be admitted pnsto localRule 56.2.Although the
dispositive motion is unopposed, summarggment is not automatiand the Court must
determine whether Plaintiff has showm#tlement to judgment as a matter of law.

BACKGROUND

Plaintiff filed suitpursuant tahe Back End Litigation Option (“BELO”) approved in
the DEEPWATER HORIZON Medical Benefits Class Action Settlement Agreement
(“Medical Settlement”) as part of the Deepwater izon Oil Spill Litigation, MDL 21793

The Medi@al Settlement permits certain class membaearsluding clearup workers like

1R. Doc. 33.

2See, e.g., Johnson v. Pettifoth2 F.3d 917, 918 (5th Cir. 2006)ED. R.Civ. P. 56(a).

3R. Doc. 1; ge In re: OilSpill by the Oil Rig ‘Deepwater Horizon”in the Gudéf Mexico, on April 20,
2010, No. 10md-2179, R. Doc. No. 8217 (E.D. La. Jan. 11, 2013)d@rand Reasons Approving
MedicalBenefits Settlement AgreementgesalsoR. Doc. 334 (Medical Settlement excpts).
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Plaintiff, to sue BP for “LateiManifested Physical Conditiong;'LMPCs") as defined in the
agreement.The agreement definesLMCP as:

aphysical condition that is first diagsed in anedical benefits class member

after April 16, 2012, and which is claimedhave resulted from . . . exposure

to oil, other tydrocarbons, or other substancgleased from the MC252

WELL and/or the Deepwater Horizonand its appurtenances, and/or

exposure to dispersants and/or decontaminants useghinection with the

response activities. . »
On November 29, 2012laintiff was diagnosed witla meningioma in her sinus cavijty
qgualifying the condition as a LMREBP movesfor summary judgment on the grounds
that Plaintiff has failed to produce evidence suéint to support that her LMPC was
caused by exposure to oil and/ or other substaraased to th®OEEPWATER HORIZON

blowoutand/or response activities.

SUMMARY JUDGME NT STANDARD

Summary judgment is appropriate only “if the movaitows that there is no
genuine dispute as to any material fact and theanbis entitled to judgment as a matter
of law.”® “An issue is material if its resolution could affetie outcome of the actior?.”
When assessing whether a material factual dispyttse the Court considers “all of the
evidence in the record but refrain[s] from makimgdibility determinations or wghing
the evidence® All reasonable inferences are drawn in favor of bloermoving party!l

There is no genuine issue of material fact if, eveEawing the evidence in the light most

4R. Doc. 334 at

5R. Doc. 334 at 45.

6 R. Doc. 1at 19114; R. Doc. 332 at 2

’R. Doc. 33.

8 FED. R.Clv. P.56; see also Celotexd 77 U.Sat322-23.

9DIRECTV, Inc. v. Robson420F.3d 532, 536 (5th Cir. 2005).

10 Delta & Pine Land Cov. Nationwide Agribusiness Ins. C&30 F.3d 395, 39899 (5th Cir. 2008) see
also Reeves v. Sanderson Plumbing Prptsz, 530 U.S. 133, 15851 (2000).

1Little v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994).
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favorable to the nomoving party, no reasonable trier of fact coulddfifor the non
moving party, thus entitling the moving party ta@gment as a matter of lai.

“[A] party seeking summary judgment always beare thitial responsibility of
informing the district court of the basis for itsoton, and identifying those ptions of
[the record] which it believes demonstrate the alegeof a genuine issue of material fact.”
To satisfy Rule 56’s burden of production, the mayparty must do one of two things:
‘the moving party may submit affirmative evidendsat negates aassential element of
the nonmoving party’s claim” or “the moving partyaypdemonstrate to the Court that the
nonmoving party’s evidence is insufficient to edisiio an essential element ohe
nonmoving party’s claim.lf the moving party fails to carry this burden, tm@tion must
be denied. If the moving party successfully cartieis burden, the burden of production
then shifts to the nomoving party to direct the Court’s attention to sstiming in the
pleadings or other evidence in the record settimth specific facts sufficient to establish
that a genuine issue of material fact does indeest .&

If the dispositive issue is one on which the amioving party will bear the burden
of persuasion at trial, the moving party may satisf burden of production by either (1)
submitting affirmative evidence that negates aremssial element of the nemovant’s
claim, or (2) affirmatively demonstrating that tleers no evidence in the record to
establish an essential element of the moavant’s claim!* If the movant fails to
affirmatively show the absence of evidence in tleeord, its motion for summary

judgment must be denied.Thus, the nommoving party may defeat a motion for

2 Hibernia Nat. Bank v. Carngi997 F.2d 94, 98 (5th Cir. 1993) (citilgn oco ProdCo. v. Horwell
Energy, Inc,969 F.2d 146, 14748 (5th Cir.1992)).
1B Celotex 477 U.Sat 322-24.
141d.at 33%+32 (Brennan, J., dissenting).
15Sedd. at 332.



summary judgment by “calling the Court’s attentimsupporting evidenceraady in the
record that was overlooked or ignored by the movpayty.”6 “[U]Jnsubstantiated
assertions are not competent summary judgment peelelThe party opposing summary
judgment is required to identify specific evidenicethe record and to articula the
precise manner in which that evidence supportsohiser claim.” If the nonmoving
party fails to oppose the motion, all facts contnin the movant’s statement of
uncontested material fact are considered admifted.

LAW AND ANALYSIS

Under the Medical Settlement’s terms, a Plaintifiniging a BELO lawsuit for a
LMPC must prove the following elements:

(i) The fact of the diagnosis, i.e. whether the classnime&r was correctly
diagnosed with the alleged LMPC;

(i) The amount and locain of oil, other hydrocarbons, and other substance
released from the MC252 Well and/or tleepwater Horizonand its
appurtenances, and/or dispersants and/or decongartan used in
connection with the response activities and thertgrithereof;

(i) The level and duration of the class member’s exposwr®it, other
hydrocarbons, and other substances released frenMt252 Well and/or
the Deepwater Horizorand its appurtenances, and/or dispersants and/or
decontaminants used in connection with the respoactivities and the
timing thereof;

(iv) Whether the class member’s alleged LMPC was legallysed by his or
her exposure to oil, other hydrocarbons and otligsgances released from
the MC252 Well and/or th®eepwater Horizonand its appurtenances,
and/or dispersants and/or decontaminants used mmexion with the
response activities;

(v) Whether any alternative cause exists for the allelggedr manifested
physical condition; and

16 |d. at 332-33. The burden would then shifiack to the movant to demonstrate the inadequadhef
evidence relied upon by the ngnovant. Once attacked, “the burden of productiofftsiho the nonmoving
party, who must either (1) rehabilitate the eviderattacked in the moving party’s papers, f2pduce
additional evidence showing the existence of a geaissue for trial as provided in Rule 56(e), 8y gubmit
an affidavit explaining why further discovery isaessary as provided in Rule 56(fid" at 332-33,333 n.3
7Ragas V. TenrGas Pipeline Cq.136 F.3d 455, 458 (5th Cir. 199@)jting Celotex 477 U.Sat324; Forsyth
v. Barr, 19 F.3d 1527, 1537 (5th Cit994) and quotin§kotak v. Tenneco Resins, [l@53 F.2d 909, 915
16 &n.7 (5th Cir. 1992)).

B8R 56.2



(vi) The amount, ifany, of compensatory damages to wthieltlassnember
is entitled1®

While a Plaintiff in a BELO lawsuit need not proveMdility, a claimant must prove
causation?® The Medical Settlementunambiguously requireshat a BELO claimant
demonstrate that exposure to oil and/or other saubsts legally cawesl his or her
physical condition in order to receive compensatimna LMPC”

In general, “when the conclusion regarding medilsation is not one within
common knowledge, expert medical testimony is regdito prove causatiorf¥In the
context of toxic tort suits under general marititaw, the Fifth Circuithasexplained, [a]
plaintiff in such a case cannot expect lay fiotders to understand medical causation;
expert testimony is thus required to establish ediog.”22

According toBP’s statemen of uncontested facts, Plaintiffcaot prove her LMPC
was legally caused by exposure DiEEPWATER HORIZONrelated substanceé8.BP’s
uncontested facts and Plaintiffs deposition revéladt none of Plaintiffs treating
physicians connected her meningiomiéth her work on the oil spik# Additionally,

Plaintiff producedno expert reports or testimony connecting her mgioima with her

19R. Doc. 334 at 1516; see also Piacun v. BP Expl. & PradNo. 15¢cv-2963, 2016 WL 7187946, at *7
(E.D. La. Dec. 12, 2016) (finding the Medical Settlent “does not provide recovery for a physical
condition not legally caused by a BELO claimanipesure to oil and/or other satances used in
connection with DEEPWATER HORIZON response actest)).

20 Pjacun, 2016 WL 7187946, at *&ee alsdn re Oil Spill by the Oil Rig ‘Deepwater Horizonri the Gulf
of Mexico, on April 20, 201No. 10 md-2179, R. Doc. 13733 (E.D. La. Nov. 26, 2014); RcD&3-4 at 15
16.

21Cibilic v. BP Expl. & Prod,. 2017 WL 1064954, at *1 (E.D. La. Mar. 21, 201@uétingLassiegne v. Taco
Bell Corp, 202 F. Supp. 2d 512, 524 (E.D. La. 2002).

22Seaman v. Seacor Marine, LL826 Fed. App»%721, 723 (5th Cir. 2009).

23R. Doc. 332.

24R. Doc. 332; R. Doc. 335 at 8.



work on the oil spill, despite @eadline to produce expert reports by no later than
September 14, 2018.

A party moving for summary judgment may satisfy Rule 56's burdeyp b
demonstrating to the Court “that the nonmoving garévidence is insufficient to establish
an essential element of the nonmoving party's clgnPlaintiff has failed to oppose this
motion and put fott any evidence that she may have of causafisrsuch, thevidence is
insufficient to establishthat Plaintiffs LMPC was legally causedy exposure to
DEEPWATER HORIZONrelated substanceésBecause Plaintiff cannot prove an essential
element of her clan, Defendants are entitled to judgment as a matté&avors

IT1S ORDERED thatDefendantsmotion2?is GRANTED .

New Orleans, Louisiana, this4th day of October, 2018.

UNITED STATES DISTRICT JUDGE

25R. Doc. 332; R. Doc. 28 at 29cheduling order settintihe deadline for the production of expert
reports).

26 Celotex Corp. v. Catretd77 U.S. 317, 331 (1986).

27R. Doc. 332; R. Doc. R. Doc. 33 at 8.

28 Celotex 477 U.S. at 331

29R. Doc. 33



