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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

ORACLE OIL, LLC , CIVIL ACTION
Plaintiff

VERSUS NO. 18-3674

EPI CONSULTANTS, SECTION: “E”
Defendant

ORDER AND REASONS

Before the Court isa Motion for Summary Judgmehfiled by Defendant EPI
Consultantg“EPI”). Plaintiff Oracle Oil, LLC (“Oraclé) opposes the motioAEPIfiled a
reply.3 For the following reasons, the motionGRANTED .

BACKGROUND

Oracle a company owned solely by Robert Broglsas the operator of the Lucille
Broussard, et al. No. 1 well ("the well”) located Vermillion Parish® Oracle alleges it
contracted with EPI for EPI to provide consultingngeneering servicespn-site
supervision, and other services in connection wtk reworking of thewell.6 Oracle
alleges that, in connection with the contractedky&@P| used rusty, scaly pipe and failed
to properly inspect or clean the pipe before rumgninn the well? Oracle further alleges

that EPI set retainers, bridge plugs, and/ or poke joints in the casing, causing a split

in the casing
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OnMay 24, 2019, EPI filed the instant motion for summjudgment EPI argues
there is no evidence in the record to support aseresal element of Oracledaim for
damagesnd, as a resulEPIis entitled to judgment as a matter of law.

LEGAL STANDARD

“One of the principal purposes of the summary jueégrrule is to isolate and
dispose of factually unsupportethims or defensesl®Summary judgment is appropriate
only “if the movant shows that there is no genudhigpute as to any material fact and the
movant is entitled to judgment as a matter of I&WAn issue is material if its resolution
could affect the outcome of the actioR."When assessing whether a material factual
dispute exists, the Court considers “all of thedevice in the record but refrains from
making credibility determinations or weighing thedence.?3 All reasonable inferense
are drawn irfavor of the nomoving party* There is no genuine issue of material fact if,
even viewing the evidence in the light most favdeabo the nonmoving party, no
reasonable trier of fact could find for the nonmmuyparty, thus entitling the moving party
to judgment as a matter of lalw.

If the dispositive issue is one on which the movpeyty will bear the burden of
persuasion at trial, the moving party “must comeward with evidence which would
‘entitle it to a directed verdict if the evidenceemt unconroverted at trial.?6 If the

moving party fails to carry this burden, the motionust be denied. If the moving party

9R. Doc. 100.

10 Celotex Corp. v. Catretd77 U.S. 317, 32324 (1986)

11 FeDp. R.CIv.P.56; see alsoCelotex Corp, 477 U.Sat322-23.

L2DIRECTV Inc. v. Robsqm20 F.3d 532, 536 (5th Cir. 2005)

13 Delta & Pine Land Co. v. Nationwide AgribusinessIi€o, 530 F.3d 395, 398 (5th Cir. 200,&ge also
Reeves v. Sanderson PlumbiRigpds., Inc, 530 U.S. 133, 15651 (2000)

14 Little v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994)

5Smith v. Amedisys, In298 F.3d 434, 440 (5th Cir. 2002)

16|nt1 Shortstop, Inc. v. Rallys, Inc939 F.2d 1257, 1263&4 (5th Cir. 1991jquating Golden Rule Ins. Co.
v. Lease755 F. Supp. 948, 951 (D. Colo. 19R1)



successfully carries this burden, the burden afdurction then shifts to the namving
party to direct the Court’s attention to somethimghe pleadings or other evidence in the
record setting forth specific facts sufficient tstablish that a genuine issue of material
fact does indeed exist.

If the dispositie issue is one on which the maoving party will bear the burden
of persuasia at trial, the moving party may satisfy its burdefrproduction by either (1)
submitting affirmative evidence that negates anepsial element of the nanovant’s
claim, or (2) demonstrating there is no evidencéhe record to establish an essential
element of the nomovant’s claimi® When proceeding under the first option, if the
nonmoving party cannot muster sufficient evidenealispute the movant’s contention
that there are no disputed facts, a trial wouldibeless, and the moving party is entitle
to summary judgment as a matter of |1®WVhen, however, the movant is proceeding
under the second option and is seeking summarynedg on the ground that the
nonmovant has no evidence to establish an esseaiemlent of the claim, the namoving
party may defeat a motion for summary judgment by “calilne Court’s attention to
supporting evidence already in the record that exsslooked or ignored by the moving

party.”0|f the nonmoving party failslraw the Court’s attention to overlooked evidence

17Celotex 477 U.S. at 32224,

18]d.at 33+32 (Brennan, J., dissentingee dso St. Amant v. BenqiB06 F.2d 1294, 1297 (5th Cir. 1987)
(citing Justce Brennan’s statement dfie summary judgment standardGelotex 477 U.Sat322-24, and
requiring the movants to submit affirmative eviderto negate an essential element of thaamovant’s
claim or, alternatively, demonstrate the nonmowargvidence is insufficient testalish an essential
element);Fano v. ONeil| 806 F.2d 1262, 126@iting Justice Brennan'’s dissent Belotex andrequiring
the movant to make an affirmative presentationagate the nonmovant’s claims on summary judgment);
10A CHARLES ALAN WRIGHT, ARTHUR R. MILLER & MARY KAY KANE, FEDERAL PRACTICE AND PROCEDURE
§2727.1 (2016]“Although the Court issued a fivio-four decision, the majority and dissent both agrasd

to how the summarjudgment burden of proof operates; theyadjseed as to how the standard was applied
to the facts of the case.” (internal citations dmd)).

19 First National Bank of Arizona v. Cities Service.C291 U.S. 253, 28889 (1980) Anderson v. Liberty
Lobby, Inc, 477 U.S. 242, 24950 (1986)

20 Celotex 477 U.Sat 332-33.



there is no genuine issue as to any material f&sihce a complete failure of proof
concerning an essential element of the nonmovindyfsacase necessarily renders all
other facts immaterial??“Summary judgment should be granted if the nonmg\party
fails to respond in one or more of these ways, ,cafter the nonmoving party responds,
the court determines that the moving party hasitsatltimate burden of persuading the
court that there is no genuine issue of materiet far trial.”22

LAW AND ANA LYSIS

To determine whether EPI is entitled to summarygmeént, the Court must
determinethe nature and basis of Oracle’s claagainst EPbBnd, based on that decision,
identify the elements of th@ause of actionOracle allege&PI’sliability is basedon EPI’s:

(1) defective performance in the discharge otatractualduties; (2) negligence in the
discharge of itscontractualduties and breach afontract and (3) breach of EPI's
contractualduty to provide services in a good and workmanfik&nner23

It appears that, in the past, Orattok the position in a Louisiana state court
actionthat itassertsabreach of contraaction against ERP34 By way of explanation |tis
action commenced in state courtin 2009 and proeddtere until Oracle filed Chapter
11 bankruptcy in this district in 20F2.The reference of tk action to the bankruptcy
court was withdrawnn 2018 due to Oracle’s jury trial demafd€Before the bankruptcy,
while this case wapending in state court, Oracle appealed stedetrial court’s finding

that Oracle’sclaims had prescribedAccording to the Louisiana First Circuit Court of

21Celotex 477 U.S. at 323

221d.; see alsdrirst National Bank of Arizona391 U.Sat 289

23|d. at 7 32.

24 Oracle Qil, LLC v. EPI Consultants, Div. of Cuddesure Control, In¢.201320151 (La. App. 1 Cir.
9/14/11), 77 So. 364, 68.

25R. Doc. 1see also In Re Oracle Qitase no. 22391 (Bankr. E.D. La.).

26 R. Doc. 5 (withdrawing the reference).
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Appeal opinion Oracle asserted its claBarecontractual or quastontractuabnd, as a
result, haenot prescribed’ The First Circuit found Orele’s claimshave not prescribed,
whether the claims were contractual or delictzfal.

In connection with a motion for judgment on thegdéngs based on prescription
filed before this Courg® Oracleappears to havehanged its position antowarguesthat
it is bringing contractuahnd negligence causes of actiagainst EP.BO This Court noted
in its denial of the motionhat a party damaged by conduct arising out of cacttmay
have a right to seek damages in tort and for bredaontract Nevertkelessthe Court
found Oracle’s cause of actiors for breach of contract asQracle’s Petition alleges it
contractedwith EPI and seeks damages as a result of defepgveormance, negligent
discharge, and breach of EPdsntractualduties. Oracle alleges a breach of an obligation
contractually assumed by EP4tThe Courtnowreaffirms its finding that Oracle’s claim
against EPI is for breach of contraét.

As the Plaintiff, Oracle bears the burden of praveach element of its breach of
contract clan by a preponderance of the evideré®ecause Oracle has the burden of
persuasion at trial, EPl may satisfy its burdensommary judgment by demonstrating

there is no evidence in the record to establiskessential element of Oracle’s claiim.

27 Oracle Oil, LLG 77 So. 3dat 68. The Louisiana First Circuit concluded Oracle didt i@ve actual or
constructive knowledge of the damage to the wetiluhuly of 2008and, as a result, prescription did not
begin to run until thatlate

281d.

29R. Doc.25.

30 R. Doc. 28.

31R. Doc. 68 (internal citations omitted).

32Even if Oracle brings a negligence cause of actéord assuminthatcause of action has not prescribed,
Oracle stillmust demonstraté sustaineddamags. Damage is an essential element of both a claim fo
breach of contract anad claimfor negligenceRoberts v. Benojt605 So. 2d 1032, 1051 (La. 1991), on reh'g
(May 28, 1992) For the reasons explained herein, Oracle is unableneet its burden on summary
judgment to call the Court’s attention to evidemté¢he record to support an essential element afaisn—
that it sustained damagesegardless of whether that claim is for breaclkaftract or fomegligence.
33Sam's Style Shop v. Cosmos Broad. Ca&94 F.2d 998, 1004 (5th Cir. 1982)
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order torecover for breach of contract under Louisiana &wrial, Oraclemust prove:

(1) EPlundetookan obligation to perform; (2Pl failed to perform the obligation (i.e.
breach); and (3) the breach resulted in damageSraxle34 EPI arguesthe essential
element Oracle has no evidence to establisthisther the breach resulted in damages to
Oracle.

Originally, Oracle sought direct and consequential damages frBiag a result of
the breach of contract, including (1) the costs andesyges incurred by Oracle, (2) the
loss of reserves and revenue, and (3) and thedfaftilling a replacement wef In its
opposition to tie motion for summary judgment, Oracle concedes itncgrecover costs
associated with reworking the well (or drillingemacementvell) as it no longer has the
leases necessary to enter the land and explorerals® The Court has determined
Oracle is not entitled to damages for the losseskrves and reveni#éAccordingly, the
only remaining damages Oracle seeks related tdtbach of contracire the costs and
expenses incurred by Oracle related to the wéle Court must examine whether Oracle
has called the Court’s attention to evidence alyeadhe record that was overlooked or
ignored by the moving partyhowing Oracle has sustained damages in the forbheof
costs and expenses related to the well.

Pursuant to Louisiana Civil Code article 1995, dgesain a breach of contract

action, “are measured by the lcasstainedoy the obligee and the profit of wdh he has

34 See, e.g.Regions Bank v. CCH.W. Rest., LINb. 178708, 2018 WL 3136003, at *6 (E.D. La. June 27,
2018) Arthur J. Gallagher & Co. v. O'NeilNo. 172825, 2017 WL 2574006, at *3 (E.D. La. June 14,201
35R. Doc. 17.

36R. Doc.91at5n. 5.

37 SeeR. Doc. 98 (precluding Oracle from offering expe¢estimony regarding the loss of reserves and
revenue because such testimony does not refleatdirect damages model and is speculative).
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been deprived?® In this case, Oracle argues it has sustained dasiagthe form ofa
loss.An obligee who seeks damadescause it has sustained a lassa result of a breach
of contractmust showactualdamagemeanind‘a loss or injury tolie obligee's interes#?
“Put another way: {tlhe measure of damages forembh of contract is the sum that will
place plaintiffin the same position as if the glaliion had been fulfilled 40

EPIl argues it is entitled to judgment as a mattéaw because there is no evidence
in the recordto establish an essential element @facle’s breach of contractlaim,
namely,that OraclesustaineddlamagesEPI| argues thahecause Oracle did not ditéc
pay the expenses related to the well and is nagatdd to repay the expenses related to
the well paid by Delphi and DoerEPI is entitled to judgment as a matter of lalihe
parties do not dispute that Delphi Oil, Inc. (“DbIp) andDoerrOperating, LLC (“Doerr”)
paid the expenses related to the wellike Oracle, these companies are solely owned by
Robert Brooks'2The parties also do not dispute that, at hisleposition, Mr. Brooks did
not produce or identify any documetat show the pyment of anyamountby Oracleto
an unrelatedhird partyfor goods or services provided to the w8lOracle concedes it

did not write checkgo Delphi or Doerr, entities owned by Mr. Brooksy fexpenses

38 L A.Clv. CODE ART. 1995. The Court has determined Oracle is nottlertito damages for loss of profits in
this action.SeeR. Doc. 98 (precluding Oracle from offering exptgstimony regarding the loss of reserves
and revenue because such testimony does not rélffleatorrect damages model and is speculative).

39 6 LouIsSIANA CIvIL LAw TREATISE, LAW OF OBLIGATIONS § 3.5.Required circumstancéd ed.).

40 LAD Servs. ofa., L.L.C. v. Superior Derrick Servs., L.L,2013163 (La. App. 1 Cir. 11/7/ 142014 WL
5794606at *19-20 (quotingDixie Roofing Co. oPineville, Inc. v. Allen ParSch. Bd,.95-1526 (La.App. 3
Cir.5/8/96), 690 So.2d 49, 3pDucote v. City of Alexandriaz06 So.2d 673, 675 (L&t. App. 1998).

41R. Doc. 1002 at 1 3; R. Doc. 92 at 1 3.

42The parties do not include this as a statementebatested material fadlevertheless, it is cleahé
parties agree that Doerr and Delphi are solely aving Mr. Brooks SeeR. Doc. 1001 at 9; R. Doc. 91 at 1.
At deposition, Mr. Brooks confirmed he is the solener of Doerr and Delphi.

43 R. D0c.100-2 at 1 2; R. Doc. 92 at 1 Zhe invoices produced merely demonstrate Delphi Bodrr
received a bill for the expenses. The invoices dbdemonstrate that DelplandDoerr actuallypaid the
invoices. Plaintiff did not provide any cancelledecks or other evidence, beyond the “paid” notaton
some of the invoices, that Delphid@Doerr paid the expenses
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related to the wel# At hisre-deposition, Mr. Books admitted (1) there is no document
to show that Oracle paid any of the expenses réladethe well, (2) there is naritten
contract between Oracle and Delphi or between @racldDoerr for the payment of
expenses related to the well, and (3) thisreo written document to show ti@aurt that
Oraclereimbursedelphi or Doerrfor the expensesf the well45

To defeat EPIl's motion for summary judgment, Oracleist call “‘the Court’s
attentionto supporting evidence already in the record thas wverlooked or ignored by
[EPI]” to show thatOracledid sustain damage®.Oracle argues it has m#tis burden
andcallsthe Court’s attention to evidence thaelphi and Doerpaid the expenses on
behdf of, and for the benefit gfOracle pursuant to an oral contract between Orachkk
them. Oracle points to Mr. Broakdeposition testimonyhatDelphiandDoerr, Brooks’
other solely owned entitiepaidtheexpenses pursuant to “verbal contraecésween me
and myself.#” Oracle also points to Mr. Brooks’ affidavit, in wdhi heswears (1) he
directed the solely owned entities to conduct basson behalf of and for the benefit of
Oracle (2) hedirected Delphi and Doerr to pay debts associatild the well on behalf
of and for the benefit of Oracland (3) he bound his companies via oral contrex{say
bills and conduct operations, all for the exclusienefit of Oracle*® Notably, Mr. Brooks’
affidavit does notstatethat Oracleactually hasreimbur®d Delphi and Doerr for the

expenseracle allegegshey paidfrom April 2008 until October 2014° There is no

44R. Doc.92 at T 1.

45R. Doc. 1003 at 1315.

46 Celotex 477 U.Sat 332-33.
47R. Doc. 911 at 2.

48 R. Doc. 934 at 1.

49 d.



evidence, other than Mr. Brooks’testimony, thagrtéis an oral contract between Oracle
and Delphi obetweenOracle and Doerr.

Evidence of payment of expenses by an entity other thaa plaintiff is not
sufficient to prove the plaintiff sustained damagaissent a showing that the plaintiff is
legally obligated to reimburse the other entity. For exagpph Koncinsky v. Smith
canceled checks on the account of George Koncinsky Re&udder were insufficient to
prove George Koncinsky, Inc. suffered damagfe#ss a result, the court found the
plaintiff, George Koncinsky, Inc., was unable toope it had sustained damages.
Similarly, in this case, the Broolkeposition testimony analfffidavit state that Delphi and
Doerr have paid the expense®tOracle. This evidence does not show Oracle sustaine
damages.

Oracle argues it has produced evidence to shousitasned damages becaude
Brooks testifiedat deposition and swore in his affidavit th&ere is an oral agreement
for Oracle to pay Delphi and Doerr the expenseytheurred®1Theevidence from Mr.
Brooks alone is not sufficient to show Oracle surs¢d a lossPursuant tdouisiana Civil
Code article 1846, a contract in excess of $50st be proved by at least one witness
and other corroborating circumstanc¢ésThe amount claimed by Oradby virtue of its
oral agreement with Delphi and Doerr is well in ess of $50(3 A party toan action
may serve aawitness to establish the existence of an oral cacttin excess of $500, but

the other corroborating circumstances must comenfio source other than the party

50 Koncinskyv. Smith 390 So.2d 1377, 1382 (La. App. 3 Cir. 1980).
51R. Doc. 911 at 2; R. Doc. 94 at 1.

52 A.Clv. CoDEart. 1846

53 R. Doc. 94-3.



claiming the agreemer?t.For example, irBourg v. Bourga husband’s uncontroverted
testimony, alone, was insufficient support the jury’s determinatiothat the husband
made a $7,000 loan to his family corporat®®imilarly, in United Statey. Armstrong
the court concludea party failed to demonstrate ehexistence of a $22,000 lodny a
preponderanceof the evidencebecause there was no written note or documentary
evidence ofthe loan, no evidence that the debtadenpayments towards the satisfaction
of the debt in seven years, and no other testimomnycorroborating evidence
demonstrating the existence of the Ic&@mn this casein orderto find the existence ofra
oral contract obligating Oracle to reimburse Del@md Doerr for costs and expenses
related to the well, there must be evidenocecorroboratehe testimony of Mr. Brooks
that there is an oral contradio such corroborating evidence has bgamnnted to by
Oracle Based solely on the Brooks affidawihd deposition testimony, no reasonable trier
of fact could find sufficient evidece to prove the existence of an oral obligationGoacle

to reimburse Delphi and Doerr for costs and expenetated to the well’

A court may grant summary judgment whehe plaintiff fails to present
corroborating evidence demonstratitihge existerceof a contracand when the existence
of a contract is essential to an element of thepif's claim .58 For example, irFirst Bank
and Trust v. Tremeheplaintiff attempted to demonstrate tegistenceof a contract

with his own affidavit and the affidavit of a thiggerson3® The affidavit of the third person

54 Double NRJ Trucking, Inc. v. Johnsol¥-667 (La. App. 5 Cir. 5/16/18) 247 So0.3d 1125, 113arris v.
Olivier's Contractors 2014765 (La. App. 3 Cir. 12/10/ 14), 155 So0.3d 652, 659

55Bourg v. Bourg19972067 (La. App. 1 Cir. 9/25/98), 720 So.2d 59, 61

56 U.S.v. Armstrong2007 WL 7335173 at *4 (E.D. La. June 1, 200rl)ling on a forfeiture hearing).
57Smith 298 F.3d at 440

58 Suire v. Lafayett€ity-Par. Consol. Gov't20041459 (La. 4/12/05), 907 So. 2d 37, &8 holding grant
of summary judgment when Plaintiff failed to produedHer corroborating evidence,” beyond his own
deposition testimony, demonstrating the existerfade contrack.

59First Bank & Tr. v. Tremgl3-168 (La. App. 5 Cir. 10/30/13), 129 So. 3d 605,-621
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relied anly on informationderivedfrom the plaintiff and, as a result, did not conste
“other corroborating evidenceThe court entered judgment in favor of the defendant
finding the plaintiff could not demonstrate the eince of the contraeind, as a result
could not support an essential element of his cl@inbreach of contract®

In this case, the existence af aralcontractoetweerOracle and Delphior between
Oracle and Doeris an essentiaklement ofOracle’s claim for damages. Oracle contends
it suffered damages because Delphi and Doerr paid nesgeon behalf ofOracle
pursuant to oral contracts between the entifiessupport thexistenceofthe agreement,
Oracle submits only the sederving testimony oits principal, RoberBrooks®61 Oracle
does not draw the Court’s attention @aay corroborating evidence demonstrating the
existence ohnagreement between Ora@ad Delphi or between Oracle and Doerr.

Even considering the facts in the light most faddeato Oracle there is no
evidence that Oracle sustained a loss, as requisedrticle 1995, because there is no
evidence that Oracle paid any costs or expenslased to the well. Furtheno reasonable
jury could conclude anralagreement exists which obligates Oratdeeimburse Delphi
and Doerr for the expenses they incurred. Becausel®incurred no damagesy sum
is required to put Oracle in the same positiowould have beeif EPI had performed its
obligation. A a resultOraclecannot establish an essential element of its clatilrat it
sustaineddamagesAccordingly,a trial would be uselesshere is nagenuine issue as to
any material fact,’since [Oracle’s] complete failure of proof concerning an essential
element oflits] case necessarily renders all other facts immaté¢#aEPI is entitled to

judgment as a matter of law

601d,
61SeeR. Doc. 911; R. Doc. 914.
62 Celotex 477 U.S. at 323
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CONCLUSION

IT IS ORDERED that theMotion for Summary Judgme#t filed by Defendant
EPI Consultants iISRANTED.

New Orleans, Louisiana on this6th day ofJune, 2019.

- _SD_STEKAO_RT%A/* _______
UNITED STATES DISTRICT JUDGE

63R. Doc. 100.
12



