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UNITED STATES DISTRCT COURT
EASTERN DISTRICT OH.OUISIANA

TEXAS BRINE COMPANY,LLC CIVIL ACTION
VERSUS NO. 18-6610
AMERICAN ARBITRATION SECTION “R” (5)

ASSOCIATION, INC, ETAL

ORDER AND REASONS

Before the Courtare plaintiff Texas BrineCompany’s motion to
remand andmotion to strike2 For the followingreasons, the Court denies

the motionto remand and finds that the motion to strike isomno

l. BACKGROUND

This case arises owf an arbitration disputé.Texas Brine Company
Is the operator of brine production wells owned @gcidental Chemical
Corporatiom (Oxy) in Assumption Parish, Louisiarta.Iln 2012, a large
sinkhole appeared near one of the bnvedls that Texas Brine had operated

for several year8 Texas Brine and Oxy incurresibstantial costas a result
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of the sinkhole, and they entered arlation with defendant American
Arbitration Association(AAA) to determine how these costs should be
allocated® Their arbitration panel consisted of defendaAnshonyDiLeo
andCharlesMinyard, as well adDenise Pilie who is not a party to this suit

On July 6, 2018, TexaBrine filed suit in state couf.In its petition
for damages, ialleged that DiLeo andMinyard labored under undisclosed
conflicts of interest while presiding over TexadrB's casé. Specifically, it
assertedhat DiLeowas conflicted because he worked on another case in
which he was adverse to Texas Brinaibitrationcounsel, Sher Garné¢.
That other case spurred a legal malpractice suit, in which yinmd
represented DiLeo’s interestsTexas Brine asserts that Miagd and DiLeo
did not adequately disclose these conflicts, anat thwould have objected
to theirserving as arbitratarif it had been aware of the conflicgs Texas
Brine also names thAAA as a defendant because it allegedly declined to

enforce its éhics policies when it reaffrmed DiLeas Texas Brine’s
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arbitrator!3 Texas Brine seeks reimbursementitefcosts arisig out ofthe
arbitration proceeding and subsequent state catigaiion challenging the
panel’s decisior4

On July 10, 2018, thaAA removedto federal court> At the time of
removaldefendants DiLeo and Minyard, who dreuisiana citizens, had not
been served® On August 9, 2018, Texas Brineefd a motion to remand,
arguingthatDiLeo and Minyardare properly joined as defendaratisd that

theirpresencen the action precludeemovalunder 28 U.S.C. § 1441(8)

I[I. LEGAL STANDARD

A defendant may generally remove a civil actioredilin state court if
the federal court has original jurisdiction overthction. See 28 U.S.C §
1441(a). The ‘removing party bears the burden sthblishing the facts
necessary to show that federal jurisdiction existSee Allen v. R & H Qil &
GasCo., 63 F.3d 1326, 1335 (5th Cir. 1995). For divgrgirisdiction to exist,
the amount in cotroversy must exceed $75,000, and there must be

complete diversity of citizenship between plairgiéfind defendantsSee 28
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U.S.C. § 1332(a)Pwen Equip. & Erection Co. v. Kroger, 437 U.S. 365, 373
(1978). Acase may not be removed, even if diversity akeimship exists,if
any of the parties in interest properly joined asedved as defendants is a

citizen of the State in which such action is brough8 U.S.C. § 1441(b)(2).

1. DISCUSSION

A. Motion to Remand

The parties agree thahe AAAis a citizenof New Yorkand Texas Brine
is a citizen of Texas and North Carolifla. The amount in controversy
requirement is satisfied and is not in disp#téAnd DiLeo and Minyard are
undisputedlyitizens of Louisian&® There is huscomplete diversity among
the parties. See 28 U.S.C. § 1332(a)But because DiLeo and Minyard are
citizens of the forum state, the case is not renbtevainder 28 U.S.C. §
1441(b)(2)if theyare “properly joined and servéd rule commonly referred

to asthe forum defendant rul&.DiLeo and Minyard had not yet been served

18 R.Doc. 1lat 23§ 3; R. Doc. 38; R. Doc:1at 2 1 42.
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21 The petition for damages alsames “ABC Insurance Company,” “DEF
Insurance Company,” and “GHI Insurance Companytagendants in its
petition for damages. R. Docllat 2 1 5/7. In determining whether a civil
action is removable, courts must not consithes citizenship of defeshants
sued under fictitious name&8 U.S.C. 8§ 1441(l§}). Accordingly, the Court
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when the AAA removed the cas& Texas Brineneverthelesargues that
removal was improper becausiee AAA purposefully removed the case as
quickly as possible in an attempt to unfairly cintuent the forum defenad
rule 23

The Fifth Circuit has not directly ruled on whetherserved resident
defendants preventremoval under 28 U.S.C. § 1442)13) SeeLeech v. 3M
Co., 278 F. Supp. 3d 933, 942 (E.D. La. 20X3@j)pvesv. Farthing, No. 15
722, 2015 WL 3646724, &8 (E.D. La. June 10, 2015). uBthe Third and
Sixth Circuits have held that defendants may remdespite unserved
resident defendantsSee EncompassIns. Co. v. Stone Mansion Restaurant,
Inc.,, 902 F.3d 147, 153 (3d Cir. 2018holding that reading § l(b)(2)
literally is the correct interpretation because‘(it) abides by the plain
meaning of the text; (2) it envisions a broadehtigf removal only in the

narrow circumstances where a defendant is awaranofction prior to

disregards thecitizenship of the insurance companieis determining
whether this action is removable.

22 R. Doc. 1aB | 3.

23 R. Doc. 221 at 45.

24 Fifth Circuit law prevents defendants from removifghe unserved
defendant destroys complete diversitysee New York Life Ins. Co. v.
Deshotel, 142 F.3d 873, 883 (5th Cir. 1998). But the fordefendant rule is
treated differently because it is considema@rely procedral rather than
jurisdictional See 14C Charles Alan Wright & Arthur R. Millerf-ederal
Practice and Procedure § 3723 (4th ed. 2018).
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service of process with sufficient time to initiatemoval; and (3) it protects
the statute’s goal without rending any of the laage unnecessaryMcCall
v. Scott, 239 F.3d 808, 813 n. th Cir.2001) (“Where there is complete
diversity of citizenship . . . the inclusion ah unserved resident defendant
In the action does not defeat removal under 28 @.S8. 1441(b).”) No
exception for gamesmanship existSee Encompass, 902 F.3dat 15354
(“[T]his result may bepeculiar in that it allows [a defendant) use pre
service machinations to remove a case that it atfsercould not; however,
the outcome is not so outlandish as to constituteadsurd or bizarre
result.”).

In addition courtsin this districthave uniformly heldthat resident
defendants whare unserved at the timem@movaldo not trigger the forum
defendant rule See Leech, 278 F. Supp. 3d at 943 C]ourts in the Eastern
District of Louisiana have roundly rejected [thepament that under the
current text of the removal statute, the mgresence of a forum state
defendantin a lawsuit whether served or unserved, bars removal by a non
forum defendant.”)Groves, 2015 WL 3646724, at *4°So long as removal is
effected before service, the forum defendant ruldl wot preclude
removal.”); Stewart v. Auguillard Constr. Co., Inc., No. 096455, 2009 WL

5175217, at *4 (E.D. La. Dec. 18, 2009) (holdin@tlremoval was proper



when compleg diversity existed between parties and tégident defendant
had not yet been served)DiLeo and Minyardthereforedid not render
removal impropebecause they had not been “properly joined andexErat
the time of removal.

Texas Brineargues that the Court should remand the case bethes
AAAs’s initial notice of removal omitted any referea to its principal place of
businesg? As a corporationthe AAA s a citizen of its state of incorporation
and the statefits principal place of business. 28 U.S.C. § 1332{c In its
notice of removalkheAAA statedit “is a notfor-profit corporation orgnized
under the law of New York . ”, butit did not allege any facts about its
principal place of busineg8. Texas Brine raised this issue before Magistrate
Judge Michael Northwho allowedthe AAA to file an amended notice of
removal?’” The amendedatice properly statedhe AAAs principal place of
businesg8 Fifth Circuit law allows defadants to amendrmotice of removal
to remedytechnical defectssuch as omissions of party citizenshgven
outside of the 3@ay windowfor the initial notice ofemoval. See Whitmire

v. VictusLtd., 212 F.3d 885, 8888 (5th Cir. 2000) (“[T]echnical defects or

25 R. Doc. 221 at 10.
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failure to specifically allege the citizenship oparty can be cured even in the
appellate courts.”) (citind@. J. McDuffie Inc. v. Old Reliable Fire Ins. Co.,
608 F.2d 145, 146 (5th Cir. 197%%gee also Labeaud v. Knight, No. 111834,
2011 WL 4625386, at *2 (E.D. La. Oct. 3, 2011) (tholg that remand was
improper when defendant’s notice of remowabddequately described
party’s citizenshipbut an ameded notice, although filed more than 30 days
after the initial suit, corrected the defect)

The AAA also argued in its notice of removal thaven if the Court
found that unserved resident defendants preverderbval under 28 U.S.C.
8§ 1441(b), DiLeo andMinyard cannot prevent removal becauthey are
improperly joined as defendants in this cdsd@he Court need not reach this
argument becauséné¢ forum defendant ruledoes notapplyto DiLeo and
Minyard. In addition, the Court need not discuss tA#orney’s fees
requested by Texas Brifebecause removal was proper

B. Motion to Strike

Texas Brine has filed a motion to strike Exhibitol the AAA'S
Memorandum in Opposition to Texas Brine's MotionRemand! Exhibit

1lis an email from Texas Brine'®ansel tothe AAAs legal departmenthat

29 R. Doc. 1 at 68.
30 R. Doc. 221 at19.
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the AAA has cited to showhatit was not monitoring state court dockets to
guickly file a notice of removdiefore DiLeo and Minyard could be serv&d
The issue of monitoring dockets was only brieflymiiened inthe parties’
briefs. The Court did not rely on Exhibit 1in ruling onégnotion to remand
becausevhetherthe AAA was monitoring state court dockets has no legal

significance The motion to strike is therefore moot.

V. CONCLUSION

For the foregaigreasons, the Court DENIES Texas Brina'stion to

remand.It also DENIESTexas Brine’s motion to strike as moot.

/éwe ___________

SARAH S. VANCE
UNITED STATES DISTRCT JUDGE

32 R. Doc. 391
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