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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA

VICTORIA LEET, INDIVIDUALLY
AND ON BEHALF OF ALL OTHERS
SIMILARLY SITUATED
CIVIL ACTION
VERSUS
NO. 15-811-JWD-EWD
HOSPITAL SERVICE DISTRICT NO.
1 OF EAST BATON ROUGE PARISH,
d/b/a LANE REGIONAL MEDICAL
CENTER; ALEGIS REVENUE SOLUTIONS,
LLC; AND LOUISIANA HEALTH
SERVICE & INDEMNITY COMPANY, d/b/a
BLUE CROSS AND BLUE SHIELD OF
LOUISIANA

ORDER AND REASONS

l. Introduction

This matter comes before the Court on an issue raisgdponteelating to the Court’s
subject matter jurisdiction over Plaintiff ViciarLeet's (“Plaintiff”) claims. On March 21, 2017,
the Court held a telephone statamference raising ¢éhissue of subject rttar jurisdiction, at
which time it invited simultaneous briefing on tissue of jurisdiction. (Doc. 119.) On April 12,
2017, Defendant Hospital Service District NafIEast Baton Rouge Parish, Louisiana d/b/a
Lane Regional Medical CentéiLane”) filed its brief. Doc. 122) On April 13, 2017, Plaintiff
filed her brief and Defendant Louisiana He&#rvice & Indemnity Company d/b/a Blue Cross
and Blue Shield of Louisiana (“BCBSLA”) filed its brieD¢cs. 123and124, respectively.) On
April 27, 2017, Plaintiff filed a reply memorandurdc. 125) For the reasons set forth below,

the Court holds that it lacks subject mattergdittion over this case, and remands it to the 19th
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Judicial District Court for the Pizh of East Baton Rouge ofdlState of Louisiana for further
proceedings.

Il. Background

This Court expounded in great detail upon theu@dbackground of this case in its prior
Ruling on Defendant Alegis Revenue SolutibbhC’s (“Alegis”) Rule 12(c) Motion for
Judgment on the Pleadings (Doc. 45 at 31di)d this Ruling incorporates by reference the
factual allegations set forth there®ee Leet v. Hosp. Serv. Dist.N of East Baton Rouge Par.,
La., 15-811, 2016 WL 3554975 at *1—*2 (M.D. La. Ju2f& 2016) (deGravelles, J.). The Court
will briefly summarize the procedural background relevant to this case.

On December 10, 2014, Plaintiff filed a class$ion petition for payment of a thing not
due, for damages, for declaratory relief, and famative relief in the20th Judicial District
Court for the Parish of WeBkliciana (“20th JDC”). (Doc. 1-at 1—15.) The original petition
named Lane and Alegis as defendarge(idat 1.) The petition allegethter alia, that at some
point after receiving treatment laane for injuries Plaintiff sustained during a motor vehicle
accident, Lane “filed a claim with [BCBSLA], which claim was paid by [BCBSLA] in the
amount of $1477.74 with no deductible, no @ypand no co-insurance required for said
treatment.” [d. at 3.)

On January 21, 2015, Plaintiff filed her fimmending and supplemental class action
petition, which once again named onlynesand Alegis as defendantSeg idat 16.) In this
second iteration of her petitioR|aintiff reiterated in identicdanguage that BCBSLA paid the

$1477.74 in full without seeking contributiorom Plaintiff or any other sourcdd( at 18.)

! This Ruling dismissed Alegis from the caSee generally_eet 2016 WL 3554975.
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On October 13, 2015—ten months after Plairdrfginally filed suitand one and a half
months before removal to this Court—Plaintifédl for leave of court tdile a second amending
and supplemental petitidn(ld. at 32.) For the first time, Plaintiff added BCBSLA as a
defendant.$ee idat 34.) This iteration of the petitioncluded more detailed factual allegations
that related to Plaintiff's atus as an enrollee of a BCBSadministered plan, BCBSLA's
obligations under the plan, and Lane’s status egntracted healttare provider, and its
obligations to Plaintiff under its agreement with BCBLS8e¢ idat 35—36.) In addition to the
counts previously alleged against Lane and AleRjisintiff added two additional claims against
BCBSLA to her class action petition.

In her first cause of aciin against BCBSLA (“Count I1I"}, Plaintiff alleged promise of
performance for the breach ofreis obligations arising out éflaintiff’'s plan with BCBSLA
and Lane’s Member Provider Agreement with BCBSUA. &t 46.) In subsequent briefing
addressing subject matter jurisdictjd’laintiff elaborates thatithcause of action is based upon
the civilian doctrine opromesse de porte-forteodified at La. Civ. Code art. 197 which
imposes liability as a result of “BCBSLA's roie providing contracted pwiders, not due to its
role as a claim adjudicator.” (Doc. 125 atl®.her second claim ageat BCBSLA (“Count IV”),
Plaintiff alleges detrimental liance, arguing that in relyingn BCBSLA'’s promise that Lane
would perform as agreed in the Member Proviigreements and Plaintiff’'s plan, such reliance

was to her detriment. (Doc. 1-1 at 47.)

2 The record reflects that Plaintiff filed the October 2015 motion in the 19th Judicial District Court for the Parish of
East Baton RougeSgeDoc. 1-1 at 32.) The record in this Court does not provide the details surrounding the change
of venue in state court.

3 Count Ill also applies to all other health insurance providers for purposes of the class adties,@sunt 1V,

infra.

4 Article 1977, titled “Obligation or performance by a thirdsmn” provides: “The object of a contract may be that a
third person will incur an obligation or render a performance. The party who promised that obligation or
performance is liable for damages if the third person does not bind himself or doedarat.péa. Civ. Code art.

1977.



Importantly, Plaintiff retained the factual allegation that Lane “filed a claim with
BCBSLA, which claim was paid by BCBSLiA the amount of $1477.74 with no patient
deductible, co-pay, or co-insurance required for said treatménhtdt(36.) As in the previous
iterations of her petition, Plaifitfurther alleged that “OfMNovember 5, 2014, BCBSLA notified
[Lane] of its obligations of the Membe@rovider Agreement to accept the funds paid by
BCBSLA to [Lane] in the amount of $1,477.74,ielhamount represented the contracted
reimbursement rate, and to refund any amourtsated over that amount to [Plaintiff] within
30 days of November 5, 20141d( at 37.) In none of Plaintiff petitions did she allege that
BCBSLA initially denied coverage fdhe services she received at Lai&ed generallyd. at
1—53))

On December 1, 2015, BCBSLA removed the case to this Court pursuant to 28 U.S.C. 88
1441(a), 1441(c), and 1446&deDoc. 1.) As the basis for tl@ourt’s subject matter jurisdiction,
BCBSLA alleged federal question jurisdiction,“B$aintiff's claims for class benefits arise
under Section 502(a)(1)(B) of ERA, 29 U.S.C. § 1132(a)(1)(B), and are completely preempted
by ERISA.” (d. at 4 (citingPilot Life Ins. Co. v. Dedeaud81 U.S. 41 (1987)).)

On February 15, 2016, Alegis moved for judgron the pleadings pursuant to Rule
12(c)? and the Court held aehring on the issueS¢eDocs. 11, 48.) At the close of the hearing,
the Court authorized Plaintiff to file a ian to amend her complaint or a motion for
reconsideration of the state court ruling sustajrilegis’s peremptory exception of no cause of
action. (Doc. 48.) On June 29, 2016—nearly eigbhths following reraval—PIlaintiff moved

for leave of court to filder third amending and supplentrcomplaint and motion to

5 While this matter was in the 19th JDC, the districircsustained Alegis’s peremptory exception of no cause of
action with respect to other claimsapitiff lodged against Alegis. In her second amended complaint, Plaintiff
alleged new theories of liability against Alegis, and it iseh@aims that Alegis sought to dispose of in this Court
pursuant to its Rule 12(c) motiorsdeDoc. 11-1 at 2.)
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reconsider the state court ngi. (Doc. 47.) The motion to amend and supplement the complaint
was limited to Plaintiff's attempts “to further clarify the allegations of the liability of [Alegis] for
violations of the Anti-Balance Billing Act” ansbught reconsideration of the state court ruling
that previously granted Alegis’s panptory exception of no cause of actioldl. @t 3.) It made
no attempt to expand or expound upon the claimsimgléo BSBSLA. By way of an Order, the
Court held that because “the proposed compiaiptedicated upon this Court reconsidering the
state court[’]s prior ruling, thi€ourt will deny without prejudice that part of the Motion asking
for leave to file an amended complaint and congtraatirely as a motion [for] reconsideration”
and noted that if the motion foeconsideration was granted, Rl#f could refile her motion to
amend the complaint. (Doc. 48.) On Deceml®r2D16, the Court denied Plaintiff’'s motion for
reconsideration and denied as mootmRitis motion to amend the complain&¢eDoc. 85.)
Plaintiff has made no subsequetiempts to amend her complaint.

On January 11, 2017, this Court heldlass certification hearings€eDoc. 94.) As the
Court was in the process of evating the merits of the motionrfolass certification, a question
arose in the Court’s mind as to whether ERISAptetely preempted any of Plaintiff's claims
(and thus whether this Court caxercise subject matter juristdan over this case). On March
21, 2017, the Court held a telephone status cenferto address the issue of subject matter
jurisdiction and invited briefing on the matter.elparties submitted their respective briefs, and
Plaintiff filed a reply. SeeDocs. 122—125.)

II. Discussion

a. Standard

i. Remand Standard



Pursuant to 28 U.S.C. § 1331, this court twdginal jurisdiction“of all civil actions
arising under the Constitution, laws, or treatiethefUnited States.” “It is axiomatic that the
federal courts have limited subject majtersdiction and cannot entertain cases unless
authorized by the Congition and legislation.Coury v. Prot 85 F.3d 244, 248 (5th Cir. 1996)
(internal citation omitted).

The removing party bears the burden of simgvthat federal jurisdiction exists and that
removal was propebe Aguilar v. Boeing Cp47 F.3d 1404, 1408 (5th Cir. 1995). A defendant
may remove “any civil action brought in a State court of which the district courts of the United
States have original jurisdiot.” 28 U.S.C. § 1441(a). Subjeuttter jurisdiction must exist at
the time of removal to federal court, basedthe facts and allegations contained in the
complaint.St. Paul Reinsurance Co., Ltd. v. Greenbé&®y F.3d 1250, 1253 (5th Cir. 1998)
(“jurisdictional facts must baufdged as of the time the complamfiled”). “As ‘the effect of
removal is to deprive the stateurt of an action properly befoite removal raises significant
federalism concerns.’ Gasch v. Hartford Acc. & Indem. Gal91 F.3d 278, 281 (5th Cir. 2007)
(quotingCarpenter v. Wichitd&alls Indep. Sch. Dist44 F.3d 362, 365—-66 (5th Cir. 1995)).The
removal statute, 28 U.S.C. § 1441, is strictpstrued and any doubt tasthe propriety of
removal should be resolved in favor of rema@dsch v. Hartford Acc. & Indem. Gal91 F.3d
278, 281-82 (5th Cir. 2007Myanguno v. Prudential Prop. and Cas. Ins. (&2¥6 F.3d 720, 723
(5th Cir. 2002) (“Any ambiguities are construed against removal because the removal statute
should be strictly construed in favor of remand.”)

28 U.S.C. 1447(c), which governs the motion to remand, provides “[i]f at any time before
the final judgment it appears thae district court lacks subjematter jurisdiction, the case shall

be remanded.” A lack of subject matter jurisdintimay be raised at any time, and can be raised



by the Coursua sponteGiles v. NYLCare Health Plans, Ind.72 F.3d 332, 336 (5th Cir. 1999)
(citing, e.g, Free v. Abbott Labs, Inc164 F.3d 270, 272 (1998Bank One Tex., N.A. v. United
States 157 F.3d 397, 399 (5th Cir. 1998)).

ii. Federal Question Jurisdiction Under ERISA

According to the well-pleaded complainteu“a suit arises under the Constitution and
laws of the United States only when the plafisti$tatement of his awcause of action shows
that it is based upon those laws or that Cortgiitult is not enough thahe plaintiff alleges
some anticipated defense to his cause of action, and asserts that the defense is invalidated by
some provision of the Constitution of the United Statéslisville & Nashville R. Co. v.

Mottley, 211 U.S. 149, 152 (1908). Tpkintiff must directly estalish the grounds for federal
jurisdiction by expressing the colamt’s basis in federal law.

A “plaintiff is master of his complaint and mgenerally allege only a state law cause of
action even where a federal remedy is also availaBerrihard v. Whitney Nat'l Bank23 F.3d
546, 551 (5th Cir. 2008). “Under this ‘well-pleadedrgmaint’ rule, a fededacourt has original
or removal jurisdiction only if a federal ques appears on the facé the plaintiff's well-
pleaded complaint; generally, theseno federal jurisdiction if # plaintiff properly pleads only
a state law cause of actiod.

However, an exception to the well pleadednplaint rule is complete preemption.

“Once an area of state law ha=elb completely pre-empted, any claim purportedly based on that
pre-empted state law is considered, from itsptioa, a federal claim, and therefore arises under
federal law.” Caterpillar Inc. v. Williams482 U.S. 386, 393 (1987). Even if the grounds for

federal jurisdiction are not expregshdicated in the complaint, if the issue touches a completely



preempted area of federal control then federal subject matter jurisdiction is automatically
warranted.

Although complete preemption precludes tlaestourts from establishing concurrent
subject matter jurisdiction over the issuentftict preemption will not cause the immediate
establishment of exclusive federal jurisdictiopA] district court has discretion to remand a
case involving solely arguably cdicf-preempted causes of actioiiles 172 F.3d at 338.

While complete preemption deals with the fedlgovernment’s monopoly of the legal issue’s
subject matter jurisdiction, conflict preemptiorepents the state law from legally existing in
contradistinction to the opposing federal latWhe presence of conflict-preemption does not
establish federal question jurisdiction. Rather than transmogrifying a state cause of action into a
federal one—as occurs with complete preeampt-conflict preemption serves as a defense to a
state action.”ld. at 337.

ERISA provides a uniform regulatory regiroeer employee benefit plans. “To this end,
ERISA includes expansive pre-emption provisiaegERISA § 514, 29 U.S.C. § 1144, which
are intended to ensure that employee benefit ptgulation would be exclusively a federal
concern.”Davila, 542 U.S. at 208. Pursuant to Section(&8)»f ERISA, Conggss has set forth a
detailed civil enforcement mechanism that rafidbe enactment of a comprehensive statute for
the regulation of employee benefit plalts.“[A]ny state-law cause of action that duplicates,
supplements, or supplants the ERISA civilcecement remedy conflicts with the clear
congressional intent to makiee ERISA remedy exclusivend is therefore pre-emptedd. at
209.

State law causes of action are compleggempted by ERISA § 502(a)(1)(B), thereby

establishing federal question removal jurisdictmmy when “an individual, at some point in



time, could have brought his claim under ERISA § 502(a)(19éB)] where there is no other
independent legal duty that ispiicated by a defendant's actionkl” at 210. By contrast,

ERISA's broader conflict preemption provision, ERISA § 514, 29 U.S.C. §"1ddds not

provide removal jurisdiction, but may serves as an affirmative defense to claims that are not
completely preempte&ee, e.qGiles 172 F.3d 332, 336—-37. “When a complaint raises both
completely-preempted claims and arguably cotiffreempted claims, the court may exercise
removal jurisdiction over the completely-prgated claims and supplemental jurisdiction

(formerly known as ‘pendent jurisdictignover the remaining claimsld. at 337—38 (footnote
omitted). Accordingly, as long as ERISA completely preempts at least one claim, this Court has
subject-matter jurisdiction ovéhe above-captioned matt€avila, 542 U.S. at 209.

In short, if a claim is subje¢d conflict preemption, thessue remains a state issue, and
the apparent issue of conflict preemption magcjude the validity of the law but must be
enforced within the jurisdiction of the stateurts. On the other hand, complete preemption
automatically renders the claim within therview of federal qustion jurisdiction.

b. Parties’ Arguments

The parties unanimously agree that the €bas subject matterrsgdiction, albeit for
different reasons. The Court will briefly summarihe parties’ respectivaositions relative to
this Court’s jurisdiction.

i. Plaintiffs Memorandum (Doc. 123)

6 ERISA § 502(a)(1)(B) states: “A civil action may be brogfil) by a participant or beneficiary ... (B) to recover
benefits due to him under the terms of his plan, to enforce his rights under the terms of thretplalayify his

rights to future benefits under the terms of the plan.” 29 U.S.C. § 1132(a)(1)(B).

" ERISA 8§ 514 provides that ERISA “shall supersede anyadirState laws insofar as they may now or hereafter
relate to any employee benefit plan described” in ERISA. 29 U.S.C. § 1144,
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Plaintiff immediately notes that number of similar cases have been removed to federal
courts across the state, and then remandeddoolasubject matter jurisdiction. (Doc. 123 at 1.)
She briefly outlines the similar cases that were removed and subsequently remanded, and then
attempts to distinguish each of these cases from the instant®ased 4t 2—6 (citing
Anderson v. Ochsner Health Syk1-2236, 2012 WL 2116173 (E.D. La. June 11, 203@ywart
v. Ruston La. Hosp. Co., LL.€2-1021 (W.D. La.) Doc. Nos. 35, Amigh v. West Calcasieu
Cameron Hosp.14-2808, 2015 WL 4209230 (W.D. La. July 10, 201Bijljiams v. Hosp. Serv.
Dist. No. 1 of Tangipahoa Parl5-2268, 2015 WL 5774867 (E.D. La. Sept. 30, 2015)).) She
notes that in some of these cases, the heatthprovider was named as a defendant, while in
others it was not. Nonethelesseshaintains that the instant case is distinguishable from those
cited above.

Plaintiff avers that the leganalysis of the cited casess correct under the facts
presented in those casds. @t 6.) The instant case is distinguishable because unlike the cases
cited above, “there is evidence that BCBSLAiéd claims for the purpose of delaying
adjudication and payment, thus gigithe provider time to colletom the third party claim of
plaintiffs.” (Id.) On the other hand, the other cases diccnotain an allegatiotthat the insurers
failed to properly adjudicate and determine claimisl!) (For example, ifEmigh the court
remanded after finding “that thegmhtiff were not claiming thewere either wrongfully denied
coverage, or that the adminidtom of a claim was improper.1d.) However, “in this case, there
is evidence that BCBSLA wrongfully denied covggadelaying payment of the claim, in order
to allow the provider to wrongfullgollect fromits insured.” [d.) Plaintiff insists this is a
meaningful distinctiorthat places this casmyond the purview dimigh (Id.) Thus, Plaintiff

alleges that because at least one of her clarigs case implicates a denial of coverage, it
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necessarily requires an interpteia of an ERISA plan, and it therefore subject to ERISA’s
complete preemption.

Plaintiff insists this Court “has federal-cgi®n jurisdiction overat a minimum, the
named plaintiff's claim, [and therefore] it hagpplemental jurisdiction over the claims of all
class plaintiffs.” (d. at 7.) Thus, according to Plaintiff, the only remaining issue for the Court to
decide “is whether, under the circumstancethisfcase, the Court shauéxercise jurisdiction
over all claims, or whether it shouldst@in from exercising jurisdiction.d. (citing Exxon
Mobil Corp. v. Allapattah Servs., In&45 U.S. 546, 559 (2005)).) Ri&if notes that while 28
U.S.C. § 1337(a) grants federal courts witbda supplemental jurisdiction over claims related
to a claims over which the courts have origjnalsdiction, this “broadyrant is tempered by
Section 1337(c)[.]"Id.) Section 1337(c) permits a cotmtdecline exercising supplemental
jurisdiction if any of the following factors aretsdied: (1) the claim riges a novel or complex
issue of state law; the claim substantiallydam®inates over the claim over which the court has
original jurisdiction; (3) theourt dismissed all claims aing under the court’s original
jurisdiction; or (4) there arether exceptional and compellingasons to decline jurisdictiond(
at 7—8 (quoting 28 U.S.C. § 1337(c)).)

Plaintiff urges the Court texercise supplemental juristian over the claims over which
it does not have original jurigdion. In support, she argues tlipt]hen plaintiffs’ counsel
began this series of balance billing castgre were a number ofresolved issues” that
Louisiana appellate courts and the Loansi Supreme Court have since resolvied ag 8.) Thus,
according to Plaintiff, there are “few, if any, noeglcomplex issues of state law remaining to be

resolved” and she insists thesti factor of Section 1337(c)ilitates in favor of exercising

8 Plaintiff is represented by the saatéorneys that represented the clas&ridersonWilliams, Emigh and others.
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supplemental jurisdiction.Id. at 9.) Plaintiff also assertsatha number of plaintiffs in the
putative class action (possibly as many as) wélf be covered by an ERISA-governed plan,
which also weighs in favor of jurisdictiorid() Finally, she reminds the Court of the
“importance Congress has placed upon ERISA disfhéeg) resolved in fieral court” and that
ERISA’s broad scope underscsithis congressional intentd()

ii. Lane’s Brief (Doc. 122)

Lane submits that the Court has subject mautéegdiction over Plaitiff's claims because
they are at least, in part, completely preéed under ERISA, and therefore BCBSLA'’s removal
of the case to this Court was proper undetZ8.C. § 1441. (Doc. 122 at 1.) Citing Supreme
Court jurisprudence, Lanesists that ERISA’s “expansiy@eemption provisions” were
intended to ensure that ERISA-regulated plamould be exclusively a federal concetd. (
(citing Aetna Health Inc. v. Davileb42 U.S. 200, 208 (2004) (intexdl citation omitted)).) It
insists that while Plaintifs state law claims, such as her claim for breachpobaesse de
porte-fortepursuant to La. Civ. Code art. 1977, “atf# to provide remedies beyond those that
ERISA authorizes|, they do] not place that@ms outside the scope of ERISA’s civil
enforcement mechanism.Id( at 1—2 (citingDavila, 542 U.S. at 201).)

Noting that ERISA preemption applies if thaich at issue requires an interpretation of
an ERISA-regulated plan and the claim iroptes a relationship governed by ERISA, Lane
asserts that both elements aatisfied in this casdd( at 2 (citingGulf Coast Plastic Surgery v.
Standard Ins. C9562 F. Supp. 2d 760, 767 (E.D. La. 2008)ernal citation omitted)).) It
argues that Plaintiff, “a benefary of an ERISA plan, file suit against the third party
administrator of her plan [BBSLA]. Thus, her claims imigate a relationship governed by

ERISA.” (Id. (citing Emigh 2015 WL 4209230 (W.D. La. July 1P0Q15)).) It distinguishes the

12



Stewartopinion from the instant one because in tase, unlike here, the plaintiff did not name
a principal ERISA entity, and because the “plaintiff's claims against the hospital did not
implicate a relationship governed by ERISA andinterpretation of the plan was required,
ERISA did not completely preept plaintiff's claims.” (d.) Further, it insists that Plaintiff's
claims, as alleged, meet the second prong for cdepleemption because they will “require an
interpretation of her ERISA plamecause she claims her contratth BCBSLA entitled her to
receive benefits underdlcontract (namely that a contredthealth care provider would not
pursue collection from her beyond the deductibdpayments, coinsurance, and other sums that
might be owed under the terms of the insurance poliy)af 3.) It also cite Plaintiff's briefing
with respect to the class action certificatioattthe has an ERISA cause of action against
BCBSLA because of the manner in which it handled her clagn(diting Doc. 63 at 10, n.16).)
Accordingly, Lane avers that based upon Plaintiff's allegations, “it is clear that an
interpretation of the ERISA plawill be required in this mattefiecause the Court will need to
consider the insurance policy ascertain whether BCBSLA prore Plaintiff that Lane would
only collect the deductible, copaent, or coinsuranceld; at 3—4.) In other words, the Court
will need to consider the insurance poltoydetermine whether BCBSLA breachedId. @t 4.)
Because resolution of Plaintiff's claims nece#gdinges upon this Qurt’s interpretation of
Plaintiff's ERISA-regulated @in, her claims are necessarily preempted by ERISA, thereby
conferring jurisdiction upon the Courtd() Lane reiterates Plaintiff's position thamighis
distinguishable because unlike the instant cagemighthere was no allegation that BCBSLA
initially denied coverageld. (citing 2015 WL 4209230).) Tus, Lane insists thaEmighis not
binding on whether this Court maiiria subject matter jurisdiction.Id.) Finally, Lane argues

that with respect to Plaintiff's claims nodmpletely preempted by ERISA, the Court should
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exercise its supplemental jsdiction over tese claims.I{. at 5 (citingGiles v. NYLCare Health
Plans, Inc, 172 F.3d 332, 337—38 (5th Cir. 1999)).)
iii. BCBSLA's Brief (Doc. 124)

BCBSLA argues that because Plaintée&s benefits promised under an ERISA-
regulated plan, her claims are completely preempted and this Court therefore has subject matter
jurisdiction over this cas (Doc. 124 at 3.) BCBSLA assertathvhile jurisdiction is usually
assessed on the basis of the complaint (i.evéllepleaded complaint rule), when a statute
completely preempts a state law cause of actienstite claim may be removed, and such is the
case hereld. (citing Manguno v. Prudential Prop. & Cas. Ins. C276 F.3d 720, 723 (5th Cir.
2002);Davila, 542 U.S. at 207 (interhaitation omitted)).)

BCBSLA insists that Plaintif§ claims against it are subject to complete preemptidn. (
at 4.) Although styled as stdtav claims for breach of a prase to perform under the plan and
for her detrimental reliance on the plan, thesénts nonetheless fall within the purview of
ERISA and are therefore subjeo complete preemptionid( at 5.) In order to not be subject to
preemption, the claim at issue must arise inddpetly of the ERISA plan and its termkl. (
(citing Davila, 542 U.S. at 211).) Conversely, “if integbation of the ERISA plan terms is
essential to adjudicating the claim, and if def@nt’s liability exists only because of its
administration of the plan, then ERISA completely preempts the cldidn (c{ting Davila, 542
U.S. at 213—14).) BCBSLA insists this rule doed only encompass denials of coverage, but
also “any claim for ‘benefits promised.’Id. (citing Davila, 542 U.S. at 210.) Because here,
according to BCBSLA, all of Platiif’'s claims are derived fronthe ERISA-regulated plan, it
necessarily follows that her clairage subject to complete preemptidd. @t 5—6.) BCBSLA

cites several cases thatpport this conclusionSge idat 7—8 (citingCoughlin v. Health Care
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Serv. Corp.244 F. Supp. 2d 883, 885 (N.D. Ill. 200€)ancy v. Employers Health Ins. C82
F.Supp.2d 589, 592 (E.D. La.1998jf'd, 248 F.3d 1142 (5th Cir. 2001) (unpub’dgrt. denied
534 U.S. 820 (2001 Arana v. Ochsner Health PlaB38 F.3d 433, 435, 438 n.8 (5th
Cir.2003)).)

Next, BCBSLA argues that the cases whiemanded under similar circumstances are
either distinguishable or wrongly decideldl. @t 9.) According to BCBSLA, unlike heréulf
Coast Plastic Surgery, Inc. v. Standard Ins. @id.not involve the interpretation or
administration of an ERISA pland( (citing 562 F. Supp. 2d at 763).) 8tewart the plaintiff's
insurer was not named as a defendddi) Here, by contrast, BCBSLAvers that an issue in
this case is the relationship between Pitiiahd BCBSLA, which is “governed by ERISA and
only ERISA... The Court must interpret Plaintiffet's ERISA Plan to adjudicate her claims
against BCBLA.” (d. at 10.) It insists thpromesse de porte-fortdaim, “if it exists at all, exists
only in the Plan documents and its interpretatonly lies with the Plan Administrator.Id()
BCBSLA insists that becaug&tewartandGulf Coastdid not involve the interpretation of an
ERISA plan, they do not “provideny guidance to the Courttine instant case, and the Court
should disregard them in determining tbubject matter jurisdiction questionld.j

Next, BCBSLA submits that botBmighandWilliamsinvolved similar claims to those at
issue here, but the Court shoukelvertheless disreghthese cases, as they were both wrongly
decided. Id.) It argues that these cases completeilysed the point when it held that the
plaintiff's claims were based inage law because the breach of pnemesse de porte-fortand
the detrimental reliance that the plaintiff allegedse solely by virtue of the ERISA-regulated
plan, and thus the courts erred by finding BRtSA does not completely preempt the plaintiff's

state law claims.Id. at 11.) It insists tat the holding reached EmighandWilliams*“is an
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inexplicable holding that fliem the face of Fifth Circuitrad Supreme Court precedent finding
that ERISA completely preempts other typeslafms, such as settlement and subrogation
claims.” (d. at 12 (citingDedeaux481 U.S. at 54Arana 338 F.3d at 438).)

iv. Plaintiff's Reply Memorandum (Doc. 125)

Plaintiff reiterates her position themighandWilliamswere properly decided because in
those cases, “there was no evidence that d8A&Rlan third party administrator improperly
denied or administered a claimln contrast, in this casthere is evidence that BCBSLA
improperly denied the claim for treatment of Nlget.” (Doc. 125 at 1.) She once again insists
that the Court has ERISA jurisdiction over soofidier claims, and that it should exercise
supplemental jurisdiction pursuant to 28 U.S.C. § 1367().Under Section 1367(c), Plaintiff
cites a number of factors fordlCourt to consider in determining whether to exercise
supplemental jurisdiction, including “judiciatonomy, convenience, fairness, and comity” and
insists that all these factors weigh in fawbexercising jurisdiction over her claim$d.(at 1—

2.) This is particularly true in light of the faittat “this Court has adady expended considerable
effort in considering state law issues, andlield a hearing on classrtification” and if
remanded, the state court would have to condnother class certification hearing, which
weighs in favor of exercising jurisdictiorid()

Addressing the arguments BCBSLA maddsnbrief, Plaintiff submits thafoughlin
Clancy, andAranawere all rendered before tha@eme Court issued its opinionDravila, and
all three have been supersedexpressly in the case Gbughlin impliedly inClancyand
Arana) by Davila. Plaintiff insists that podbavila cases in the Fifth Circuit have held that a
claim arising out of state law et subject to comple preemption “just because it implicates or

refers to an ERISA plan. Thit not the test set forth Davila... Recovery under La. C.C. art[.]
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1977 does not duplicate, supplement, or sup@an relief under ERISA. It creates an
independent general duty which is not preempted by ERI$&.&( 3 (citingDavila, 542 U.S.
at 210).)

c. Analysis

At the outset, the Court finds that Piaif is correct in her contention themighand
Williamswere correctly decided under the &of those cases. ke the Court iWilliams this
Court also rejects BCBSLA'’s argument tilkahighwas wrongly decided under the facts
presented in that ca8&ee2015 WL 5774867, at *7 (“In thisase, BCBSLA argues thBEmigh
‘Iis just wrong.’... After reviewng the complaint and applicable law regarding ERISA pre-
emption, this court findthat the reasoning &migh 2015 WL 4209230 is correct and remand is
appropriate.”). However, for the reasons setiftlow, the Court finds that this case is
indistinguishable fronWilliamsandEmigh and those cases guide Beurt’s analysis in the
case at bar, and compel the same conclusion.

Plaintiff's argument proceeds thamighandWilliamswere correctly decided under the
facts of those cases because there was neatlegation that the health insurer wrongfully
denied coverage, and therefore tiaims did not implicate @aRISA-regulated policy. “On the
other hand, the facts of this case are diffetzie to evidence that BCBSLA used the
adjudication process to delay payment in ordexllitmv Lane Regional tbalance bill.” (Doc.
125 at 4.) However, Plaintiff made no sucleghtion in her complaint. To the contrary,
Plaintiff's second amending and supplementadskction petition (the nsbrecent iteration of
her complaint) includes the following allegations with respect to BCBSLA:

At some point after the afe[-]described treatment, [Lane] filed a claim with

BCBSLA, which claim was paid by BCBSLA in the amount of $1,477.74 with no
patient deductible, co-pay, or co4imance required for said treatment... On

9 The attorneys for BCBSLA and for plaintiffs are the same here as they wereEimigiieandWilliams cases.
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November 5, 2014, BCBSLA notified [Lanel its obligations under the Member

Provider agreement to accept the fundd pg BCBSLA to [Lane] in the amount

of $1,477.74, which amount represented thetacted reimbursement rate, and to

refund any amounts collected over thabamt to [Plaintiff] within 30 days of

November 5, 2014.
(Doc. 1-1 at 36, 37.) Plaintiff maintainéals position throughotthis litigation. Sege.g, Doc.
78 at 11.) In fact, it was not unthe issue of subject matterigdiction arose that Plaintiff
alleged that BCBSLA initially denied paynteiVhile Lane and BCBSLA have previously
claimed that BCBSLA initially denied payment, Plaintiff at all times maintained that BCBSLA
processed the claim and timely paichedor services Plaintiff receiveds€e e.g, Docs. 78 at
11; 81 at 3; 84 at 5—=6.)

Furthermore, in addition to the inconsisté@ttual allegations, Rintiff seemingly takes
a contradictory position as to ERISA preemption riban she did earlier in this proceeding, and
the Court is inclined to hold thatdicial estoppel applies to heontentions and serves to bar her
from alleging that her clais are subject to preemptiddee New Hampshire v. Majrg82 U.S.
742, 749 (2001) (quotingegram v. Herdrich530 U.S. 211, 227, n.8 (2000) (“Th[e] rule,
known as judicial estoppel, ‘generally preveatsarty from prevailing in one phase of a case on
an argument and then relying on a contradycemgument to prevail in another phase.l'pve v.
Tyson Foods, Inc677 F.3d 258, 260 (5th Cir. 2012) (“THectrine of judicial estoppel is
equitable in nature and can be invoked by a coystdgent a party from asserting a position in a
legal proceeding that is inconat with a position taken ia previous proceeding.”); 18 C.
Wright, A. Miller, & E. Cooper, Federal Prac¢ and Procedure § 4477, p. 782 (1981) (“absent
any good explanation, a party shoulat be allowed to gain advantage by litigation on one

theory, and then seek an inconsistent advariggrirsuing an incompatible theory”). In this

case, in the context of classrtification, Plaintiff expresslgnd strenuously argued that her
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claims are not preempted by ERISXSeeDoc. 63 at 15—18.) In light of the position that
Plaintiff has adopted throughout this litigatiom{juithe issue of subjechatter jurisdiction was
raised), the Court will not give credence to pesition that ERISA is implicated by virtue of
BCBSLA'’s actions in this matter.

Plaintiff has not asked to ame her complaint to allege wefactual allegions against
BCBSLA. Even if she had done so, she would ngbdrenitted to amend her complaint to allege
new factual allegations to create jurisdicti®eg¢ e.g, Newman-Green, Inc. v. Alfonzo-Larrian
490 U.S. 826, 831 (1989) (“But 8 1653 speaks of amenditepationsof jurisdiction,” which
suggests that it addresses only meot statements about jurisdari that actually exists, and not

defects in the jurisdictional facts themselves.”) (emphasis oridihm),e Katrina Canal

10 Specifically, Plaintiff alleged:

Both BCBSLA and Lane Regional argue that beeaisintiff's health insurance coverage is
under an ERISA plan, her claims arise under federal law and therefore the Plaintiff has no valid
claim against either BCBSLA or Lane Regional under the Balance Billing Act or any other
Louisiana law... Defendantsirguments lack merit.

Lane Regional argues that “...plaintiff's claims are unique because Blue Cross was acting
merely as a Third Party Administrator for a self-funded plan...” The clafraintiff are not
unique, and in fact, all of these balance billiages throughout Louisiana involve claims where
the insurer is an ERISA Plan administered by Blue Cross, United Healthcare, or other third party
administrators. This has not resulted in ERISA preemption being found applicable in any of these
cases. In fact, in both federal and state courtssiblean recognized that health care providers are
not ERISA entities, and ERISA preemption does not apply.

[E]ven if BCBSLA is not a health insurance issuer, it contracts with providers to arrange
for access to contracted providers by enroll@assureds. Thus, regardless of whether
BCBS|LA] is a “health insurance issuer,” Lane Rawil is a “contracted health care provider” for
purposes of the [Balance Billing Act]. While Laneaigontracted providemder La. R.S. 22:1871
et seqit is not an ERISA entity under federal law. Therefore, complete preemption does not
relieve Lane Regional from liability under Louisiana law.
Similarly, the conflict preemption does not apply to the claims against BCBSLA based
upon La. C.C. artl977. In the case &migh v. W. Calcasieu Cameron Hqsp114-CV-02808,
2015 WL 4209230 [ ] (W.D. La. July 10, 2015), the issue was whether complete preemption
applies in this type of case when the defendant is a third party administrator of a self-fanded pl
The Court held that complete preemption didapily because the plaintiff's claims against the
third party administrator were based upon La. C.C. art. 1977... After briefing gunthemt the
Court rejected th[e] argument [that conflict preemption applied], ruling that ERISA conflict
preemption did not apply. It is submitted that that decision was correct.
(Doc. 63 at 15—18.)
1128 U.S.C. § 1653 provides: “[d]effiaee allegations of jurisdiction may be amended, upon terms, in the trial or
appellate courts.”
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Breaches Litig.342 Fed. App’x 928, 931 (5th Cir. 2009Mt@rnal citation omitted) (“the new
claims... added in the second amended comiptannot be relied upon to establish subject
matter jurisdiction because while a plaintify amend a complaint to cure inadequate
jurisdictional allegations, amdment may not create subject matter jurisdiction where none
exists.”); Whitmire v. Victus Ltd212 F.3d 885, 888 (5th Cir. 2000) (quotidgwman-Green
490 U.S. at 831, 832 n.5 (“While a district cocan ‘remedy inadequate jurisdictional
allegations,’ it cannot remedy ‘defective jurisdictal facts.”). As it currently stands, the
allegations in Plaintiff's complaint do not innpate an ERISA-regulated plan, nor are they
subject to complete preemption,the factual issues here requireiaterpretation of the contract
betweerBCBSLA and Lang@vhich is not an ERISA-regulated policy), and not the ERISA-
regulated policy betwedplaintiff and BCBSLA

Accordingly, in light of the foregoing andlfowing an independent review of the record,
the Court holds that ERISA does not preempt Bffisiclaims. Consistentvith the holding and
rationale inEmighandWilliams, the Court finds that it lacks subject-matter jurisdiction over
Plaintiff's claims and this case must be reman&ad Emigh2015 WL 4209230, at *7 (“The
secondary argument that temployer-sponsors and third-paggministrators are solidarily
liable for [the hospital’s] actions does not convkis suit into an ERISA case. In seeking to
impose solidary liability, plaintiffs are not relygron ERISA or the particular terms of an ERISA
plan. Rather, plaintiffs are retyirjgic] on independent state-law duties, breach of gromesse
de porte-fort[e]and detrimental reliance. Under thavila standard, such arguments do not fall
within the scope of ERISA[.]")Williams, 2015 WL 5774867 at *7 (“this court finds that the
reasoning oEmigH ] is correct and remand is appropriate. AEmigh plaintiffs in the case at

bar have stated Louisiana state-law claagainst BCBSLA under La. Civ. Code art. 1977 for a
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breach of @romesse de porte-forend a claim for detrimental rahce. These claims rely solely
on Louisiana law, not ERISA, and will not recuiain interpretation of the plan. Rather [the
hospital’s] billing practices are ¢lrelevant facts, and the insutdigbility is alleged to arise by
operation of Louisiana law, not the ERISA plan.”). Because Plaintiff has failed to allege facts
that distinguish the instant case frovhlliamsandEmigh the Court is persuaded that it must
follow suit and remand this actiomdthat Plaintiff must endure the same fate as those in the
Eastern and Western Distts and pursue this @an in state court.

V. Conclusion

Accordingly,

IT IS ORDERED that this Court lacks subject matter jurisdiction over Plaintiff's claims;

IT IS FURTHER ORDERED that this case is remandedib@ 19th Judicial District
Court for the Parish of EaBaton Rouge of the State obuisiana for further proceedings.

Signed in Baton Rouge, Louisiana, on August 31, 2017.

JUDGE JOHN W. deGRAVELLES
UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA
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