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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA

ROWAN COURT SUBDIVISION 2013
LIMITED PARTNERSHIP, ET AL.

CIVIL ACTION
VERSUS

NO. 15-870-JWD-RLB
THE LOUISIANA HOUSING
COPORATION, ET AL.

RULING AND ORDER

This matter is before the Court on thedl€el Defendants’ Motion to Dismiss Amended
Complaint, (Doc. 59), filed by the United Staf@spartment of Housing and Urban Development
(“HUD”) and the United States Department of fheeasury (“the Treasufty (collectively, the
“Federal Defendants”). Plaiffs Rowan Court Subdivision 2013mited Partnership (“Rowan”)
and John Does 1-60 (the “JohnddBlaintiffs”) (collectively, tie “Plaintiffs”) oppose the motion.
(Doc. 67). The Federal Defendahtsse also filed a reply in furer support of their motion. (Doc.
73). Oral argument is not necessary.

Having carefully considered the law, allegat of Plaintiffs’ Amended Complaint, and
arguments of the parties, thedeeal Defendants’ motion is gradteand Plaintiffs’ claims against
the Federal Defendants are dismissed.

l. Relevant Factual Background
A. Overview and Procedural History

Plaintiffs bring this suit for relief related to the award of low-income housing tax credits
and other federal funding available under 26 U.8.@2. Plaintiffs asseclaims under (1) the
Due Process and Equal Protenticlauses of the Fourteenffmendment; (2) the Due Process

clause of the Fifth Amendment; (3) Article 3ection 1 of the Louiaha Constitution; and
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(4) Louisiana Civil Code articles 1967, 2315, &@816. (Doc. 55 at 1). Plaintiffs claim that
various defendants improperly evaluated Rowapjdieation for tax credits and federal funding
related to the development of a housing subdivisind improperly awarded tax credits and funds
to two other projects. The John Doe Plaintiffsalleged to be individualin Ouachita Parish who
were adversely affected by these actions, specifically:

- John Does 1-34 are “the Ouachita Pap&ople who would have benefitted from
affordable housing being providedd( at 2);

- John Does 35-40 are “the Ouachita Parightre@tors who would have worked on the
construction jobs”I¢l. at 3);

- John Does 41-50 are “the Ouachita Pariglalldousinesses and their owners that did
not receive the increase in business fitbm construction of the affordable housing”
(Id.); and

- John Does 51-60 are “the Ou#talParish citizens who logtie benefit of the increase
in sales and property tax revenue the tmetion of affordable housing would have
created.” [d.)

Plaintiffs allege that the Federal Defendants oversee and provide funds for the program at
issue in this actioh.

Plaintiffs’ claims were first rig@ed in a Complaint filed iDecember 2015. (Doc. 1). The
Federal Defendants moved to dismiss the Complaint, arguing that Plaintiffs lacked Article 1lI
standing, Plaintiffs had not established a valigiver of sovereign immunity, and Plaintiffs’
allegations were conclusory and failed to statdaim on which relief could be granted. (Doc.

21).

1 Both the initial Complaint and operative Amended Complaint also named as Defendants the Louisiana Housing
Corporation (“LHC"), and individuals Mayson H. Fostnd Frederick A. Tombar, ll{collectively, the “State
Defendants”), alleging that they were responsible for adeiring the federal program at the state level. (Doc. 1 at

1, 3-5; Doc. 55 at 1, 3-5). In a separate order, the Court dismissed for lack of jurisdmimiff$Iclaims against

the State Defendants. (Doc. 77).



On August 11, 2016, the Court granted the Féd@egendants’ motion to dismiss, ruling
that Plaintiffs had failed tdemonstrate that the Federal Defants waived sovereign immunity
and had failed to state a claimwhich relief could be granted. (. 48 at 9). The Court did not
reach the Federal Defendantgyjaments concerning standindd.f The Court grated Plaintiffs
leave to amend but “strongly caanied]” Plaintiffs regarding theobligations under Federal Rule
of Civil Procedure (“Rule”) 11. Id.). Specifically, the Court opined that original Complaint’s
allegations “came close to” being impermissible uitlde 11, which statesdhan attorney filing
a complaint certifies that the complaint’s claiare warranted by existing law or a nonfrivolous
argument to extend, modify, or reveesasting law or create new lawSée idat 9, 22).

The operative Amended Complaimas filed in September 20%6(Doc. 55).

B. The Low Income Housing Tax Credit Program

In Rowan Court Subdivision 2013mited Partnership vLouisiana Housing Agency
2015-1212 (La. App. 1 Cir. 2/24/16); 2016 WL 7591&iit denied 2016-0591 (La. 5/20/16), 191
So. 3d 1067, the Louisiana First Circuit Court gfp&al provided an overview of the low income
housing tax credit program at issue in tase. As the Fir<Circuit explained:

The LHC was established muant to La. R.S. 40:600.86f seq.One of the

responsibilities of the LHC is to administer Louisiana’s portion of the federal Low

Income Housing Tax Credit Program, enaatader 26 U.S.C.A. § 42 (the Internal

Revenue Code), which promotes the depment of affordable and workforce

housing by allocating tax edits to developers dadffordable housing. The tax

credits are awarded to affordable housdegelopers in accordance with a detailed

application process and criteria set fartla Qualified [Allocation] Plan (“QAP?”),

which is developed each year after aljubearing. After the affordable housing

developers submit a proposed project based on the QAP, the LHC scores the

developers’ projects and ranks the depels/projects according to their scores.
The QAP provides a challenge processtlgh which developers are allowed to

2The Amended Complaint purports to “supplement and amend” the initial Complaint. (Doc. 55 at 1). The Amended
Complaint appears to be a complete filing in and offjtseid the Court ordered Plaintiffs to file an amended
complaint, (see Doc. 48 at 21-23), not a “supplement”adrthial Complaint. In any event, even if the Court were

to consider the Amended Complaint as a “supplemertfidadnitial Complaint, the allegations in both filings taken
together would be insufficient to permit this action to proceed.
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challenge the initial allocation of poinemd the developers may appeal and have a
panel review the LHC decision. Thereaftdre scores are finalized, projects are
ranked, and top ranking projects are avear tax credits by the LHC Board of
Commissioners (“Board”). Tax credithat are either not awarded or are
subsequently retracted (because of a ldgez’s failure to conply with the QAP)

are re-allocated to other developers until the QAP for the next year is approved, in
which case the tax credits are rolled over to the next QAP.

Id., 2016 WL 759121 at *1.
C. The Amended Complaint’s Allegations

Plaintiffs allege that, in 2013, LHC issuedrequest for proposals to developers to
participate in a “competitive 2014 HousingxT@redit Round, pursuant to HUD and Treasury
regulations and consent.” (Doc. 55 at 5). L#&Veloped and implementésklection criteria” to
be used to score all applications id@rto rate them pursuant to a QARL.)(

Rowan submitted a proposal seeking tax credits and other funds for its subdivision, and the
proposal received a score of 122d.X Rowan objected to the @@ as “incorrect under the
selection criteria used to allocate points to its application” and submitted a “10-Day Challenge
Letter,” which Plaintiffs maintain was in compliance with the protest procedure outlined in the
QAP. (d. at 6). In November 2013, Rowan was netlfthat LHC “refused to allocate the
additional points that [Rowan] was entitled to[.Jd.) Rowan has filed this lawsuit to challenge
LHC’s “improper denial of the full pointalue of [Rowan’s] application.” Id.) Plaintiffs also
challenge LHC'’s reservation of tax credits footprojects that were allegedly based on incorrect
and falsified applications. Id.). Specifically, Plaintiffs claim thaapplications for tax credits
related to “Sycamore Point” and “Trinity Estat@sdjects certified that these projects were located
in the City of Richwood but were aetily located outside of RichwoodId( at 7).

With respect to the Federal Defendants, Rilésnallege that HUD “&iled to enforce its
own regulations, which require LHC to resenex credits based on tharict point system

contained in the HUD[-]approved QARyhich in turn caused Rowawn be denied tax credits it
4



was entitled to. I¢l. at 8). Plaintiffs purport to seek “@xtension of the existing law” that would
permit a private citizen to bring suit in federal court to challenge the action or inaction of a federal
agency “when its employees have failed to do the jobs for which they were hicejl."P{aintiffs
further allege that applying “requires the apgfht [to] agree to abide by the numerous federal
statutes enumerated in thispéipation,” that federal funds ar‘in the possession of HUD and
awarded by HUD,” and that federakteredits are awarded by HUD afterview of an application.
(Id. at 9). Plaintiffs contend that “employees affficers of HUD were negligent in their decision
to award . . . funds to the Trinity [EstatesidaSycamore Point Projects, as they were falsely
represented to be in the Town of Richwood, when they were nat)’ Kinally, Plaintiffs allege
upon information and belief that HUD and the Tregswere negligent and failed to “oversee”
that program requirements were followed and fddgedutes were complied with in the Trinity
Estates and Sycamore Point applicationd.) (

Plaintiffs claim to seek no damages fromfegleral Defendants, but request “a declaratory
judgment that the employees of the aforementoagencies have breached the duty owed to
[Plaintiffs] cited hereinafter.” I(l. at 4-5). According to the body of the Amended Complaint, the
declaratory judgment sought wdulso state that “LHC’s aciis in denying [Rowan’s] full due
point value and reserving tax credits for the ifyifcstates and Sycamore Point projects was in
violation of the QAP rules approved by HUD, andghéunder Louisiana Civil Code Article 7.”
(Id. at 7-8).

Plaintiffs’ prayer for relief dss the Court to “declare” thatl) the credits reserved for the
Trinity Estates and Sycamore Point projects velatspecified QAP “rules;” (2) Rowan is located
in Ouachita Parish; (3) the awards to the Trifsfates and Sycamore Pginbjects are “absolute

nullities and void ab initio” unddrouisiana law; and (4) HUD arwkrtain State Defendants “have



violated the civil rightof [Plaintiffs] by engaging in actiortbat violated due process and equal
protection under the law.”Id. at 11-12). Plaintiffs further request that the Trinity Estates and
Sycamore Point tax credits be reallocated to “ofjuadifying projects,” or, irthe alternative, that
Rowan receive damages in the amount of the teditsrthat would othense have been awarded
to Rowan. [d. at 11-12). Plaintiffs in most instancaés not specify what redf is sought against
each Defendant.
Il. Relevant Standards

The Federal Defendants move to dismiss the Amended Complaint under Rules 12(b)(1)

and 12(b)(6). The Court addses each standard in turn.
A. Rule 12(b)(1) Standard
Concerning the standard for Rule 12(b)igtions, the Fifth Circuit has explained:

Motions filed under Rule 12(b)(1) . . . allca party to challengihe subject matter
jurisdiction of the district court to hearcase. Fed. R. Civ. P. 12(b)(1). Lack of
subject matter jurisdtion may be found in any onaf three instances: (1) the
complaint alone; (2) the complaint suppkmed by undisputed facts evidenced in
the record; or (3) the complaint supplemented by undisputed facts plus the court’s
resolution of disputed fact®arrera—Montenegro v. United Statés} F.3d 657,

659 (5th Cir. 1996).

The burden of proof for a Rule 12(b)(1) tiem to dismiss is on the party asserting
jurisdiction. McDaniel v. United State§99 F.Supp. 305, 307 (E.D. Tex. 1995).
Accordingly, the plaintiff constantly besathe burden of proof that jurisdiction does
in fact existMenchaca v. Chrysler Credit Cor13 F.2d 507, 511 (5th Cir. 1980).

When a Rule 12(b)(1) motion is filed @aonjunction with other Rule 12 motions,
the court should consider the Rule 12(bj(tisdictional attackefore addressing
any attack on the meritditt v. City of Pasadend&61 F.2d 606, 608 (5th Cir. 1977)
(per curiam). . . .

In examining a Rule 12(b)(1) motion, thesidict court is empowered to consider
matters of fact which may be in dispuilliamson v. Tucker645 F.2d 404, 413
(5th Cir. 1981). Ultimately, a motion tdismiss for lack of subject matter
jurisdiction should be grandeonly if it appears certaithat the plaintiff cannot
prove any set of facts in support of his claim that would entitle plaintiff to relief.



Home Builders Ass’n of Miss.,dnv. City of Madison, Miss143 F.3d 1006, 1010
(5th Cir.1998).

Ramming v. United State231 F.3d 158, 161 (5th Cir. 2001).
B. Rule 12(b)(6) Standard

In Johnson v. City of Shelby, Miss— U.S. ——, 135 S. Ct. 346, 190 L. Ed. 2d 309
(2014), the Supreme Court explained that “[fletigdaading rules call for a ‘short and plain
statement of the claim showing thiae pleader is entitled to reljeFed. R. Civ. P. 8(a)(2); they
do not countenance dismissal of a complaint foreirfget statement of the legal theory supporting
the claim asserted.” 135 S.Ct. at 34647 (citation omitted).

Interpreting Rule &), the Fifth Circit has explained:

The complaint (1) on its face (2) must contain enough factual matter (taken as true)
(3) to raise a reasonable hagreexpectation (4) that diseery will reveal relevant
evidence of each elementatlaim. “Asking for [such] plausible grounds to infer
[the element of a clainjoes not impose a probability requiremanthe pleading
stage; it simply calls for enough facts taise a reasonable expectation that
discovery will reveal [that the elements of the claim existed].”

Lormand v. U.S. Unwired, In&565 F.3d 228, 257 (5th Cir. 2009) (quotigll Atlantic Corp. v.
Twombly,550 U.S. 544, 556, 127 S. Ct. 1955, 1965, 167 L. Ed. 2d 929 (2007)).
Applying the above case law, the WestBistrict of Lousiana has stated:

Therefore, while the court is not to gitlee “assumption of truth” to conclusions,
factual allegations remain so entitled.d@rthose factual allegations are identified,
drawing on the court’s judicial experice and common sense, the analysis is
whether those facts, which need not be detiaolr specific, allow “the court to draw
the reasonable inferenceatithe defendant is liabker the misconduct alleged.”
[Ashcroft v. Igbal556 U.S. 662, 678, 129 S..At937, 1949, 173 L. Ed. 2d 868
(2009)]; Twombly,[550] U.S. at 556127 S. Ct. at 1965. This analysis is not
substantively different from that set forth lormand, supra,nor does this
jurisprudence foreclose thaption that discovery mudte undertaken in order to
raise relevant information to support@ement of the claim. The standard, under
the specific language of Fed. Biv. P. 8(a)(2), remainsahthe defendant be given
adequate notice of the claim and theugrds upon which it ibased. The standard

is met by the “reasonable inference” the court must make that, with or without
discovery, the facts set forth a plausiblerol&or relief under a particular theory of



law provided that there is a “reasonabkpectation” that “discovery will reveal

relevant evidence of each element of the claibbtmand, 565 F.3d at 257;

Twombly [550] U.S. at 556, 127 S. Ct. at 1965.

Diamond Servs. Corp. v. Oceanografia, S.A. De Q\N¥.,10-00177, 2011 WL 938785, at *3
(W.D. La. Feb. 9, 201 (citation omitted).

More recently, inThompson v. City of Waco, Tex64 F.3d 500 (5th Cir. 2014), the Fifth
Circuit summarized the standaa a Rule 12(b)(6) motion:

We accept all well-pleaded facts as trared view all facts in the light most

favorable to the plaintiff . . . To sunavdismissal, a plaintiff must plead enough

facts to state a claim for relief that pdausible on its face. A claim has facial

plausibility when the plaintiff pleads faciusontent that allows the court to draw

the reasonable inference tlia¢ defendant is liabfer the misconduct alleged. Our

task, then, is to determine whether therl#istate a legally cognizable claim that

is plausible, not to evaluate the plaintiff's likelihood of success.

Id. at 502-03 (citations andternal quotations omitted).
[I. Summary of Analysis

The Federal Defendants arguenpipally that the Amended Complaint fails to cure the
deficiencies addressed in the Ciauprior ruling. (Doc. 59-1 at 6)ln the alternave, the Federal
Defendants claim that Plaintiffs comtie to lack Article Il standing.Id.).

After considering the arguments of the patithe Court dismissePlaintiffs’ claims
against the Federal Defendants. First, thenBts have failed to dmonstrate a waiver of
sovereign immunity. Plaintiffs seek to involkee waiver of sovereign immunity provided by the
Administrative Procedure Act, 5 U.S.C. § 580seq.("APA”"). However, Plaintiffs’ claims
constitute an impermissible “programmatic” teage to the manner in which the low income
housing tax credit program was rand will be run in the futureMoreover, Plaintiffs challenge

the Federal Defendants’ alleged inaction but hastedemonstrated that the Federal Defendants

failed to perform an action thatey were required to perform.



Second, even assuming that any of PlHsiticlaims were not barred by sovereign
immunity, Plaintiffs have again failed to stateclaim for which relief can be granted. For this
additional reason, the Amended Complaint is dismissed.

Because Plaintiffs wholly failed to cure ethdeficiencies addressed in the original
Complaint, which was already “close to [the Ruleld@)] line,” and it appars that Plaintiffs are
either unable or unwilling to allege facts sufficiemsurvive a motion to dismiss, granting further
leave to amend would be futile. The Amendedn@lint is therefore dismissed without further
leave to amend.

V. Sovereign Immunity

“Whether the United States is entitled to sovereign immunity is a question of law[.]”
Alabama-Coushatta Tribe of Tex. v. United Sta?®¥ F.3d 484, 488 (5th Cir. 2014) (quoting
Koehler v. United Stated53 F.3d 263, 265 (5th Cir. 1998)). “It is well settled that the United
States may not be sued except to the exteattit has consentdd suit by statute.ld. (citing
Koehler, 153 F.3d at 265). Moreover, “[w]here theitéd States has not consented to suit or the
plaintiff has not met the terms of the statute tiourt lacks jurisdictiomnd the action must be
dismissed.”ld. (citing Koehler, 153 F.3d at 266). A plaifitibears the burden of showing
Congress’s unequivocal waivef sovereign immunity. St. Tammany Parish, ex rel. Davis v.
Federal Emergency Management Agert®6 F.3d 307, 315 (5th Cir. 2009).

Preliminarily, the Amended Complaint doest mirectly address the immunity of the
Federal Defendants or cite any statutes orlatigms demonstrating that the United States has
waived immunity. On this basis alone, Plainttitsse failed to meet their burden, and the Amended

Complaint should be dismissed.

3 Because the Court dismisses the Amended Complaint éssthes of sovereign immunity and failure to state a
legally cognizable claim, the Court need not addites$-ederal Defendants’ arguments concerning standing.
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In their opposition to the Federal Defendamsotion, Plaintiffs argue that the APA
provides the appropriate waiver sdvereign immunity. (Doc. 67 8t6). Plaintiffs contend that
the APA waives immunity for suits for declarat@nd injunctive relief and that, for these suits,
the waiver extends to any suit, whetbeought directly undethe APA or not. Id.) Plaintiffs
allege that they challenge HUD’s failure to “follats own regulations when it did not force . . .
LHC to recall the tax credits that were awarde violation of theHUDI-]approved QAP” and do
not challenge the “broad methods” HUBes to reserve tax creditdd.(at 5-6). The Federal
Defendants respond that Ritffs appear to seek an “enforcent action” against LHC for the use
of allegedly false submissions atit these claims are not justicle under the APA. (Doc. 73
at 2).

Section 702 of the APA provides in relevanart, “[a]n action in acourt of the United
States seeking relief other thamoney damages and stating a claiat #n agency . . . failed to act
in an official capacity or under color of legal laotity shall not be dismissed nor relief therein be
denied on the ground that it is agaitist United States[.]” 5 U.S.C. § 762Thus, “Section 702

of the APA waives sovereign immunity for amis against federal government agencies, seeking

4 Section 702 provides in full:

A person suffering legal wrong because of agency action, or adversely affected or aggrieved by
agency action within the meaning of a relevantustatis entitled to judicial review thereof. An

action in a court of the United States seeking relief other than money damages and stating a claim
that an agency or an officer or employee thereof acted or faileditoaacofficial capacity or under

color of legal authority shall not be dismissed nor relief therein be denied on the ground that it is
against the United States or thia# United States is an indispensable party. The United States may
be named as a defendant in any such action, and a judgment or decree may be entered against the
United States: Provided, That any mandatory amiciive decree shall specify the Federal officer

or officers (by name or by title), and theircsassors in office, peseally responsible for
compliance. Nothing herein (1) affects other limdas on judicial review or the power or duty of

the court to dismiss any action or deny relief on any other appropriate legal or equitable; or

(2) confers authority to grant relief if any oth&atute that grants consent to suit expressly or
impliedly forbids the relief which is sought.

5U.S.C. § 702.
10



nonmonetary relief, if the agcy conduct is otherwise sebi to judicial review.”Alabama-
Coushatta Tribe of Tex757 F.3d at 488 (citation omitted). Asiltiffs correctly argue, the rule
in numerous circuits, including ¢hFifth, is that Section 702 & waiver of immunity for non-
statutory causes of action against fetagencies arising under 28 U.S.C. § 13%ke id. see
also Rothe Dev. Corp.. U.S. Dep't of Def.194 F.3d 622, 624 n.2 (5tir. 1999) (“The 1976
amendment [to § 702] waives sovereign immunity for actions against federal government
agencies, seeking nonmonetary ekliif the agency conduct istherwise subject to judicial
review.”)).

However, as the Court has previously etved, Section 702’s waiver of sovereign
immunity is limited. (Doc. 48 at 12-13). Alabama-Coushatta Tribe of Texdlke Fifth Circuit
explained:

Section 702 contains two E@rate requirements for tablishing a waiver of
sovereign immunitySee Lujan v. Nat'| Wildlife Fed'm97 U.S. 871, 882, 110 S.
Ct. 3177, 111 L. Ed. 2d 695 (199@irst, the plaintiff must identify some
“agency action” affecting him in a spedic way, which is the basis of his
entitlement for judicial review. Id[.] This “agency action” for the purposes of
§ 702 is set forth by 5 U.S.C. 8§ 551(13) anda$ined as “the whole or part of an
agency rule, order, license, sanction, relefthe equivalent or denial thereof, or
failure to act.” 5 U.S.C. § 551(13%econd, the plaintiff mwst show that he has
“suffered legal wrong because of the chiegnged agency action, or is adversely
affected or aggrieved by that action wthin the meaning of a relevant statute.”
Lujan, 497 U.S. at 883, 110 S. Ct. 3177 (@mbal quotation marks omitted).
These requirements apply to any waivenf sovereign immunity pursuant to
§702.

Section 702 also waives immunity for dwdistinct types of claims. It waives
immunity for claims where a “person suffer[s] legal wrong because of agency
action.” 5 U.S.C. § 702. This type of wai\egplies when judicial review is sought
pursuant only to the general provisions of the APA. There must be “final agency
action” in order for a court to conclude that there was a waiver of sovereign
immunity pursuant to the fitsype of waiver in 8 704.ujan,497 U.S. at 882, 110

S. Ct. 3177 (“When, as here, reviewasight not pursuant to specific authorization

in the substantive statute, but only undergleneral review provisions of the APA,

the ‘agency action’ in question must be ‘final agency action.”). Ratlan and

our most applicable cas&jerra Club, applied specifically to situations where
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review was sought pursuant only teetbeneral provisions of the AP&ee id.;
Sierra Club v. Petersor228 F.3d 559, 565 (5th Cir. 2000) (en banc).

Section 702 also waives immunity for claims where a person is “adversely
affected or aggrieved by agency action within the meaning of a relevant
statute.” 5 U.S.C. § 702. This type ofvaiver applies when judicial review is
sought pursuant to a statutory or non-satutory cause of action that arises
completely apart from the general provisions of the APA.See Sheehan, 619
F.2d at 1139;Trudeau, 456 F.3d at 187There is no requirement of “finality” for
this type of waver to apply.See Trudeau456 F.3d at 187. The requirement of
“finality” comes from 8§ 704 and has beefdento 8 702 in cases where review is
sought pursuant only to the gealeprovisions of the APASee Sierra Club228
F.3d at 565Amer. Airlines, Inc. v. Hermar},76 F.3d 283, 287 (5th Cir.1999).
Instead, for this type of waiver there oy needs to be “agency action” as set
forth by 5 U.S.C. 551(13)See Lujan, 497 U.S. at 882, 110 S.Ct. 3177.

757 F.3d at 489 (emphasis added)ere, Plaintiffs are assertitige second type of claim: each
of their federal causes of action is a nontttal constitutional claim based upon the Federal
Defendants’ alleged failure to oversee the program at isSez=D¢c. 55 at 1, 9).

“Failures to act are sometimes renaddde under the APA, but not alwayNorton v. S.
Utah Wilderness All542 U.S. 55, 61, 124 8t. 2373, 2378, 159 L. Ed. 2d 137 (2004). “[Flailure
to act” is “properly understooaks a failure to take aagency actior- that is, a failure to take one

of the agency actions (including theiuivalents) earlier defined in § 551(13%).542 U.S. at 62,

> The Court notes that this two-prong framework usetlalbama-Coushattavas criticized by the Fifth Circuit in

Belle Co. v. U.S. Army Corps of Eng'i®1 F.3d 383, 395 (5th Cir. 2014). Howege|le was ultimately vacated

by the United States Supreme CourKient Recycling Servs., LLC v. U.S. Army Corps of Eng38 S. Ct. 2427
(2016). ThusAlabama-Coushatteemains good lawSee also White Oak Realty, LLC v. U.S. Army Corps of Eng’rs,
No. CV 13-4761, 2016 WL 2348065, at *2 (E.D. La. May 4, 2016) (appKkdagama-Coushattanoting its criticism

in Belle and describing the “doctrinal confusion” in the Fifth Circuit on this issue (citation omitted)).

6 The Supreme Court explained:

The definition of [agency action] begins with a list of five categories of decisions made or outcomes
implemented by an agency-“agency rule, order, egsanction [or] relief.” § 551(13). All of those
categories involve circumscribedsdiete agency actions, as their definitions make clear: “an agency
statement of ... future effect designed to implemiaigrpret, or prescribkaw or policy” (rule); “a

final disposition ... in a matter other than ruleking” (order); a “pernti ... or other form of
permission” (license); a “prohibition ... or ... taking [of] other compulsory or restrictive action”
(sanction); or a “grant of money, assistance, liceasthority,” etc., or “recognition of a claim, right,
immunity,” etc., or “taking of other action on the application or petition of, and beneficial to, a
person” (relief). 88 551(4), (6), (8), (10), (11).

Norton, 542 U.S. at 62, 124 S. Ct. at 2378.
12



124 S. Ct. at 2379. “The importapoint is that a ‘fdure to act’ is properly understood to be
limited, as are the otheeiins in 8 551(13), todiscreteaction.” 542 U.S. at 63, 124 S. Ct. at 2379.

The Court previously ruled th&taintiffs had failed to allge a “discrete agency action,”
but instead made an impermissible “programmati@llenge to the way the Federal Defendants
administer the program at issue in this action. (@8cat 14). In an apparent attempt to comply
with the Court’s ruling, the Amended Complaint describes as “discrete federal action[s]’ the
Federal Defendants’ failure to “oversee” thatuges and program requirements were followed in
the Trinity Estates and Sycamore Point applicatigi®c. 55 at 9). Plaintiffs’ opposition to the
instant motion claims that HUD “failed to follois own regulations when it did not force [LHC]
to recall the tax credits that veeawarded in violation of theUDI[-]approved QAP.” (Doc. 67 at
5).

Notwithstanding Plaintiffs’ assertions, Plaffg#' challenges constitute impermissible
“programmatic” challenges. As the Federal Defendants observe, the “day-to-day administration
of the federal program, including the actual expemeitf federal funds, is delegated to State and
local authorities.”Dixson v. United Stated65 U.S. 482, 486, 104 S. Ct. 1172, 1175, 79 L.Ed.2d
458 (1984)see als®?4 C.F.R. 8 570.480(c) (HUD gives “maxim feasible deference” to state
interpretation of statutory ameégulatory requirements, providedaththese interpretations are not
“plainly inconsistent withthe Act.”). Although Plaitiffs’ description of tle relief they seek is
frequently vague, the scope oktheclaratory and injunctive relisbught is broad and appears
designed to force the Federal Defendants to madtiéyr supervision of the program at issue so
that it complies with Plaintiffsunderstanding of what the o@stitution requires. Despite
Plaintiffs’ assertions that theghallenge HUD'’s failure to follw its own regulations in a few

specific instances, Plaintiffs devote little spacettaraion to this challenge. Instead, the general
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gravamen of the Amended Complaint is a br@ashstitutionally-basedttack upon the way that
HUD administers the program at issue.

Indeed, Plaintiffs’ opposition confirms that Pltifs seek a declaration that “will prevent
the injury caused to Rowan from repeating ityelar after year whetax credits are awarded by
the LHC.” (Doc. 67 at 3). They further afaithat the Federal Defendants failed to properly
supervise the award of federainfls and credits, particularly by failing protect against “bias or
favoritism” by “requiring adisinterested party [to] evaluate aayyplicants appeal.” (Doc. 67 at 2-
3). Plaintiffs claim that, had the Federal Defants “properly superviséthe award of federal
funds, harm would not have occurred becauseg@r procedures and protections would have been
in place and followed.” Id. at 3).

Therefore, based upon Plaintiffs’ desciptj this action seeks ‘wlesale improvement”
of a HUD program “by court decree, rather tiaough Congress or the agency itself where such
changes are normally made,” and it thus corsstan impermissible “programmatic” challenge.
Alabama-Coushatta Tribe of TeX57 F.3d at 490 (quotirfgjerra Club v. Petersqr228 F.3d 559,
566 (5th Cir. 2000) (en banc)). The fact that Plaintiffs have identified some specific agency actions
in support of their claims does not alter this conclusi®eed. at 491 (“Even if the Tribe were to
name some specific agency actions as exangbldge agencies’ alleged wrongdoing, it remains
that the challenge is directed at the feagencies’ broad policies and practices|.]”).

Plaintiffs also assert that they “haveeatly alleged facts that show the Federal
[D]efendants had a ministerial dutydot and failed to do so.” (Doc. 67 at 6). Plaintiffs’ assertion
appears addressed to thgpBme Court’s observation Kortonthat “the only agency action that
can be compelled under the APA is action legadtyuired . . . 8 706(1) empowers a court only to

compel an agency to perform a ministerial or n@tigtionary act, or ttake action upon a matter,
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without directing how it shall act.” 542 U.S.G8-64, 124 S. Ct. at 2379 (citations omitted). Itis
unclear whether Plaintiffs seek to compel the Faldeefendants to takeng particular action with

respect to the Trinity Estates and Sycamore Point awards. Regardless, the Court disagrees with
Plaintiffs’ central assertion: Plaintiffs have identified ndederal law requiring the Federal
Defendants to take any particukaction related to their claims. @fefore, if Plaintiffs seek to

compel the Federal Defendants to act, theallehge does not arise der the APA such that
sovereign immunity is waived.

Plaintiffs bear the burden of demonstngtithat sovereign immunity is waivedSt.
Tammany Parish, ex rel. DayiS56 F.3d at 315. Plaintiffs hatailed to demonstrate that their
claims are cognizable under the APA, and they Ima&de no other attempts to meet this burden.
Therefore, the Federal Defendants are immune R&mtiffs’ claims, andhese claims should be
dismissed without prejudiceSee Smith v. Boqtl823 F.2d 94, 98 (5th Cir. 1987) (suit against
federal entity was barred by sovereign immunity district court was requad to dismiss claims
without prejudice for laclof jurisdiction).

V. Rule 12(b)(6) Motion

The Federal Defendants’ motion generally asstitat Plaintiffs have not corrected the
deficiencies that led to the dismissal of thei@hiComplaint. (Doc. 53- at 10-12). Plaintiffs’
opposition reiterates the allegations of the Ameérndemplaint and emphasizes that Rule 12(b)(6)
is a “notice pleading” standard and motiongltemiss under Rule 12(b)(6) are “disfavored” and

should be granted only in “extraordigarircumstances.” (Doc. 67 at 6-9).

7 Relatedly, Plaintiffs request an “extension of the exgstaw” to challenge a federal agency’s action or inaction
when its employees “have failed to do the jobs for which they were hired.” (Doc. 55 @& Court denies this
request: the APA generally provides relief in such caseadyr and Plaintiffs have made no plausible showing that
the Federal Defendants or their employees ‘tiiitedo the jobs for which they were hired.”
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The Court again agrees with the Federal Defetsddplaintiffs have failed to state a claim
either for due process equal protection violatiorfs.0n this alternative ground, the Court grants
the Federal Defendants’ motion.

A. Due Process

“Procedural due process guarantdesiot protect all imaginable private interests affected
by government action but only the liberty aptbperty interests encompassed by the fifth
amendment.McCachren v. U.S. Dep’t of Agric. Farmers Home AdnbA9 F.2d 655, 656 (5th
Cir. 1979);Ridgely v. Federal Emergency Management Agesit¥ F.3d 727, 734 (5th Cir. 2008).
As the Court previously observeskveral courts have analyzed guwecess challenges involving
the federal tax credits at issuadahese Courts have agreed tigther the federal statute creating
the tax credit, 26 U.S.C. § 42, nor the relevatate laws create for developers a constitutional
entitlement to unawarded tax creditSeéDoc. 48 at 16-18)DeHarder Inv. Corp. v. Ind. Hous.
Fin. Auth, 909 F. Supp. 606 (S.D. Ind. 199B8arrington Cove Ltd. P'ship v. R.l. Hous. & Mortg.
Fin. Corp, 246 F.3d 1 (1st Cir. 2001).

For example, irDeHarder, the district court explained that, to have a constitutionally
protected property interest in satm@g, a person must have a ‘igate claim of entitlement to
it.” 909 F. Supp. at 613 (quotirBd. of Regents of State Colleges v. Ré@8 U.S. 564, 577, 92
S. Ct. 2701, 2709, 33 [Ed. 2d 548 (1972))DeHarderthen explained that Section 42 of the Tax
Code did “little more than require states tstdbute credits pursuant to a ‘qualified allocation
plan.’ . .. ‘[O]nce the criteria are considerad, particular outcome necessarily followsld. at

613-14. Similarly, “no particular outcome [Wasandated” under the state law at issik. at

8 Because federal law governs the rights of a federal agency, claims under Louisiana law are not cognizable against
the Federal Defendant<Cf. FDIC v. Lattimore Land Corp.656 F.2d 139, 143 n.6 (5th Cir. 1981) (“This action
involves the rights of the FDIC, a federal agency. Fedesafjtaverns the determination of the rights of the FDIC.”).
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614. The court concluded that property agts protected by the Constitution depend on
“explicitly mandatory language, in connection withe establishment pecified substantive
predicates to limit discretion,” and “the taxedit allocation scheme envisioned by § 42 and the
Indiana Plan appesalo discretion.” Id. (citations omitted). Accordingly, the developers whose
tax credit applications ldgbeen denied had no protected property intetdst.

Similarly, in Barrington the First Circuit Court of Apgals affirmed the granting of a
motion to dismiss a developertkie process claim. As iDeHarder, the Court found that a
plaintiff making a due pross claim had to demonstesd “legitimate claim oéntitlementto the
supplemental tax credits,” and the plaintiff faileditoso; “[s]ince the Regulations ultimately vest
in [the state agency] the absolute discretioddgtermine whether federal income tax credits are
awarded to an applicant, [plaintiff] can layaich to no cognizable ‘property interest’ in the
‘promised’ federal income tax credits.” 246 F.805-6 (emphasis in original). Relying on
DeHarder, the Barrington court stated that “the federal statute simply mandates that states
promulgate their own allocatioplans regarding these feder@micome tax credits, without
identifying any particular condition under whictetbtates are obligated allocate them.1d. at
6. Due to the disction given to the state agency in awardingdits, the plaintiff “never acquired
a ‘legitimate claim of entitlement’ taupplemental federal income tax creditisl”

Thus,DeHarderandBarringtondemonstrate that developdéike Rowan have no protected
interest in low income hourgy tax credits. If devepers like Rowan lackuch an interest, then
the more attenuated claims madehmhalf of the John Doe Plaifit must also fail. For this
alternative reason, Plaintiffs’ due process claares dismissed for failure to state a claim upon

which relief can be granted.
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B. Equal Protection
In B.A. v. Mississippi High Sch. Activities Association,,1883 F. Supp. 2d 857 (N.D.
Miss. 2013), the district court provided a thorough analysis of the requirements of an equal
protection claim:

[Equal protection] is essentially a requirement that all persons similarly situated
should be treated alik€ity of Cleburne vCleburne Living Ctr.473 U.S. 432,
439, 105 S. Ct. 3249, 87 L. Ed. 2d 313 (198%).demonstrate a violation of the
Equal Protection Clause, a plaintiff mysbve that the defend#s’ actions had a
discriminatory effect and were modited by a discriminatory purpog&ers. Adm'r

of Mass. v. Feeney42 U.S. 256, 272-74, 99 S. €282, 60 L. Ed. 2d 870 (1979);
Arlington Heights v. Metro. Hous. Dev. Cor$29 U.S. 252, 264-66, 97 S. Ct. 555,
50 L. Ed. 2d 450 (1977)Vashington v. Davis426 U.S. 229, 239-42, 96 S. Ct.
2040, 48 L. Ed. 2d 597 (1976). “Discriminatory purpose . . . implies more than
intent as volition or intent as awaraseof consequences. It implies that the
decisionmaker . . . selected or reaffirmeegarticular course of action at least in
part because of, not merely in spiteitsf adverse effects upon an identifiable
group.”Feeney442 U.S. at 279, 99 S. Ct. 2282.

If a claim does not involve a suspectsdar a fundamental right, courts review
[government] action using a rational basis tBslahoussaye v. City of New lberia,
937 F.2d 144, 149 (5th Cir. 1991). Where..the classification created by the
regulatory scheme neither trammels fundatakrights or interests nor burdens an
inherently suspect class, equal protecticalysis requires thdhe classification be
rationally related to a legitimate state inter8ste e.g., Parham v. Hughdd41 U.S.
347, 350-53, 99 S. Ct. 1742, 60 L. Ed. 2d 269 (19Z8y, of New Orleans v.
Dukes,427 U.S. 297, 303, 96 S. Ct. 2513, 49 L. Ed. 2d 511 (19&6kson v.
Marine Exploration C0.583 F.2d 1336, 1346 (5th Cir. 1978). . ..

Under rational-basis scrutiny, the regudatis “accorded a strong presumption of
validity” and “must be upheld against eggaotection challenge if there is any
reasonably conceivable state of facts thatld provide a rational basis for the
classification.”Heller v. Doe,509 U.S. 312, 319-20, 113 S. Ct. 2637, 125 L. Ed.
2d 257 (1993) (quotation marks and citationstted). Although better alternatives
may exist, the [government actor] is meguired to choose the least restrictive
method of achieving its desired ends.

Id. at 863-64.
Here, even accepting as true Plaintiffs’ allegations and construing them in a light most

favorable to Plaintiffs, Plaintiffs have failed tdlege an equal protection violation. Initially,
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Plaintiffs have not alleged théte Federal Defendants’ actions laadiscriminatory effect; again,
the Federal Defendants weoaly legally required to mmulgate certain rulesee26 U.S.C.

8 42(n), and there is no allégm before the Court that theromulgation of these rules had
discriminatory effects. Similarly, there 3o allegation that thd-ederal Defendants were
“motivated by a discriminatory purpose.” The&eiothing indicating thahe Federal Defendants
“selected or reaffirmed a particuleourse of action at least in pagcause of, not merely in spite
of its adverse effects up@n identifiable group.SeeMississippi High Sch983 F. Supp. 2d at
863 (citingFeeney442 U.S. at 279, 99 S. Ct. 2282).

Finally, Plaintiffs have made absolutely no showing that the Federal Defendants’ conduct
fails to satisfy a rational basitest. Plaintiffs have done hotg to show thathere is no
“reasonably conceivable state of facts thauld provide a rational basis” for the Federal
Defendants’ conductld. at 864.

For these reasons, Plaintiffs have failed ltege@ an equal protecin violation. On this
alternate ground, the Federal Dedants’ motion is granted, andaRitiffs’ equalprotection claim
is dismissed for failure to state aich upon which relief can be granted.

VI.  Leave to Amend

“[A] court ordinarily should not dismisshe complaint except after affording every
opportunity to the plaintiff to state aaifn upon which relief might be grante@®yrd v. Bates220
F.2d 480, 482 (5th Cir. 1955). ThdthiCircuit has further stated:

In view of the consequences of dissal on the complaint alone, and the pull to

decide cases on the merits rather than erstifficiency of pleadings, district courts

often afford plaintiffs atdast one opportunity cure pleading deficiencies before

dismissing a case, unless it is clear thatdbfects are incurable or the plaintiffs

advise the court that they are unwillingwrable to amend in a manner that will
avoid dismissal.
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Great Plains Trust Co. v. Morgan Stanley Dean Witter & G&3 F.3d 305, 329 (5th Cir. 2002).
Relying onGreat Plainsand other cases from this circuit,eodistrict court inTexas articulated
the standard as follows:

When a complaint fails to state a claing ttourt should generalbyive the plaintiff

at least one chance to amend before @isimg the action with prejudice unless it

is clear that the defects the complaint are incurabl&ee Great Plains Trust Co.

v. Morgan Stanley Dean Witter & C&13 F.3d 305, 329 (5th Cir. 2008ge also
United States ex rel. Adrian v. Regents of the Univ. of 883 F.3d 398, 403 (5th

Cir. 2004) (“Leave to amend should be fyeglven, and outright refusal to grant
leave to amend without a fifscation . . . is consideredn abuse of discretion.”)
(internal citation omitted). However, a court may deny leave to amend a complaint
if the court determines that “the proposed change clearly is frivolous or advances a
claim or defense that is legally insuffictem its face.” 6 Charles A. Wright, Arthur

R. Miller & Mary Kay Kane, FederdPractice and Procedure § 1487 (2d ed.1990)
(footnote omitted);see also Martin's Herend orts, Inc. v. Diamond & Gem
Trading United States of Am. CA495 F.3d 765, 771 (5th Cir. 1999) (“A district
court acts within its discretion when dissing a motion to amend that is frivolous

or futile.”) (footnote omitted).

Tow v. Amegy Bank N,AM98 B.R. 757, 765 (S.D. Tex. 2013Finally, one leading treatise
explains:

As [] numerous case[s] . . . make cledismissal under Rule 12(b)(6) generally is
not immediately final or on the merits besatthe district court normally will give

the plaintiff leave to file an amended complaint to see if the shortcomings of the
original document can be corrected. Theei@l rule policy ofdeciding cases on

the basis of the substantive rights involvather than on technicaés requires that

the plaintiff be given every opportunity toreta formal defect in the pleading. This

is true even when the district judge doubts that the plaintiff will be able to overcome
the shortcomings in the initial pleading. Thus, the cases make it clear that leave to
amend the complaint should be refused only if it appears to a certainty that the
plaintiff cannot state a claind\ district court’s refusal to allow leave to amend is
reviewed for abuse of discretion by the d¢ofrappeals. A wisgudicial practice

(and one that is commonly followed) wdube to allow at least one amendment
regardless of how unpromising thetiai pleading appearbecause except in
unusual circumstances it is urdly that the district coustill be able to determine
conclusively on the face of a defectivegdling whether the plaintiff actually can
state a claim for relief.

5B Charles A. WrightArthur R. Miller, et al, Federal Practice and Procedur@ 1357 (3d ed.

2016).
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Here, acting in accordance with “wise judicf@iactice,” the Court previously afforded
Plaintiffs an opportunity to fle an Amended i@plaint. (Doc. 48 at 21). The Court cautioned
Plaintiffs, however, that their original Colamt “came close to” being impermissible under Rule
11. (d. at 9, 21-22).

After reviewing the Amended Complaint, tB®urt concludes that granting further leave
to amend would be futile. Plaintiffs have eapedly failed to show that the Federal Defendants
have waived their sovereign immunity againstiiiffs’ claims, and the Amended Complaint also
comes no closer to plausibly agjlag that the Federal Defendant®lated Plaintiffs’ rights.
Because the Amended Complaint is subject to disahj and it appears that Plaintiffs are either
unwilling or unable to amend in a manner that wloaNvoid dismissal of a future complaint, the
Court declines to gramarther leave to amendsee Marucci Sports, L.L.C. v. National Collegiate
Athletic Ass’n 751 F.3d 368, 378 (5th Cir. 2014) (amendmefftile if amended pleading would
not survive a Rule 12(b)(6) motion).

VII.  Conclusion

Accordingly,

IT IS ORDERED that the Federal Defendants’ Motion to Dismiss (Doc. 59) filed by the
United States Department bliousing and Urban DevelopmefiHUD”) and the United States
Department of the Treasury tife Treasury”) (collectively, the “Federal Defendants”) is
GRANTED; and

IT 1S FURTHER ORDERED that the claims of Plairits Rowan CourSubdivision 2013
Limited Partnership (“Rowan”) and John Dods60 against the Federal Defendants are
DISMISSED WITHOUT PREJUDICE as barred by sovereign immunity. In the alternative,

Plaintiffs’ claims areDISMISSED WITH PREJUDICE for failure to state a claim on which
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relief can be granted. Because granting furtbave to amend would be futile, dismissal is
WITHOUT LEAVE TO AMEND .
Judgment shall be entered accordingly.

Signed in Baton Rouge, Louisiana, on September 12, 2017.

JUDGE JOHN W. deGRAVELLES
UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA
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