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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA

MACK ENERGY C OMPANY, CIVIL ACTION
Plaintiff

VERSUS NO. 16-1696

RED STICK ENERGY, LLC, ET AL., SECTION "E"( 1)
Defendants

ORDER AND REASONS

Before the Court isa Motion for Certification Under 28 U.S.C. § 1292(hhd
Motion for Stay filed byDefendants, Natrona Resources, L.L.C., Dixie Mamaget
Services, L.L.C., Albert W. Gunther, Jr., as triestd The R E Trust, Martha Gunther, as
trustee offhe R E Trust, Old South Mechanical, L.L.C., Oldufio Ventures, L.L.C., Albert
W. Gunther, Jr., and Albert W. Gunther, Il (colieely, “Movants”).! Mack Energy
Company (“Mack”) opposethis motion?2 Movants filed a reply. For the following
reasons, Movantsnotion iSDENIED .

BACKGROUND

This case arises out ohe drilling of an oil and gaswell in the Main Pass 21
Prospect Mack seeks to recovehe costs of drilling, testing, plugging, and abanthg
adryhole>Mack allegedRed StickEnergy, LLC (“Red Stick”) purchased a 26.5% intdres
in the Main Pass 21 Prospeahd enteredinto a participationagreement and a joint
operating agreement witWack.¢ Red Stick and Gunther, Jr. allegedly agreed to famm

entity, Main Pass 21, LLC (“Main Passto which Red Stik would transfer its 26.5%
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interestin the Main Pass 21ProspéGunther, Jr. and Red Stick agreed Main Ress!d
be funded 90% byWatrona Resources, L.L.CNatrona”), of which Gunther, Jr. is a
memberand 10% by Red Stickln its Fifth Amended and Superseding Complaint, Mac
(1) brings a breach of contract claim against RBdkS(2) brings a detrimental reliance
claim against Gunther, Jr., and (3) alleges MaiasResssumed the obligations of Red Stick
under the PAand JOAIn response, Gunther, Jr. filed a Motion to DisnfasFailure to
State a Claim, or Alternatively Motion for Summakrydgemento

Red Stickhasfiled crossclaims and third party complaints agaiMsvants!!Red
Stick alleges“Subsequent to the determtien that the well was a dry holBefendant
Albert W. Gunther, Jr.individually and/or as maeagf Natrona and Dixie Management
Services, L.L.C[(“Dixie™)] , and in turn, Defendant Main Pass, declined to gay of the
remaining drilling costs for the Mn Pass 21 Prospet® Red Stick brings breach of
contract and detrimental reliance claims againstvdhds, and seeks to hold Movants
liable through piercing the corporate vaihd/or an alter ego theory of liability In
response, Movants filed a Motion to Dismiss forltee to State a Claim, or Alternatively,
Motion for Summary Judgment, as to Red Stick’s agexh crossclaim and second
amended third party complaiit.

OnJune 3, 2019, Mack filed motion to compel discoveryequestingGunther,

Jr., Guntler, Ill, Main Pass, Natrona, Dixie, Old South Mealal, LLC (“Old South

71d. at 11 1112.

8|d. at 113.

9R. Doc. 191.

OR. Doc. 199.

11R. Doc. 169; R. Doc. 170.

2R. Doc. 169 ®; R. Doc. 170 ®.
BR. Doc. 169; R. Doc. 170.
14R. Doc. 181.



Mechanical”) Old South Ventures, LLC'OId South Ventures’)and Gunther, Jr. and
Martha Gunther as trustees of RE Trir&t orderedto supplement their responses to
written discovey propounded by Mack Movants opposed this motio¥ Mack filed a
replyl” On July 24, 2019, the Magistrate Judigeardoral argument regarding this
motion 18 Several objections were resolved during oral argnmeand the Magistrate
Judge took under submission the remaining issuesaxming whether discovery into the
alter ego and corporate veil piercing issues wdgdallowed?® As the Magistrate Judge
stated with respect to these remaining issus,ck sought the following information:
1) ldentification of the owners of each of the GuntRarties, their proportionate
share of ownership, the consideration paid, and date each interest was
acquired, as wellsall documents related to the ownership interesinancial

or business relationship with such party;

2) Asto each of the Gunther Parties except Main Ralssther the party directly
or indirectly funded Main Pass or Barber’s Hill, CL

3) ldentificationof all assets, liabilities, sources of income, ared worth of Main
Pass;

4) Whether any of the Gunther Entities directly or irettitly funded Main Pass
and if so, all documents pertaining thereto;

5) Bank statements of Main Pass from date of openingugh end of March 2019
(only December 2015 and January 2016 have beenuwmext) and bank
statements of Natrona, Dixie, and Gunther, Jr. fianme 2015 through the end
of March 2019;

6) 2015 through 2018 federal tax returns for Gunth®r, and the Gunther
Entities;

7) Formation documents foOIld South VenturesOld South MechanicalRE
Trust, Natrona, and Dixie (those of Main Passlalready been produced); and
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8) ldentification and description of any transfers oans between any of the
Gunther Parties an@ny guarantees or cosigns of any obligations of the
Gunther Parties along with any documents evidensuinch loan g0
On July 26, 2019 the Magistrate Judge granted Maok@&tion to compek?!
Specifically, the Magistrate Judge ordered: “Then@Ger Parties shall supplement their
discovery responses as requested by Mack, excejptthe category 1, which requests are
narrowed to documents reflecting (a) the owner'sestments and (b) any funds
transferred between the owner and the enfitye Gunther Partiesmay produce their
responses pursuant to a protective order limitimgit use and disclosufeThe
Magistrate Judge explainedTHe court finds that each of these categories seeks
information that is relevant to the alter ego clain®nly one is overbroadthe request
for “all documents” related to ownership interestsfinancial or business relationships
in category 1.22

On August 9, 2019, Movants appealed the Magistdatdge’s decisioR3 Mack
argued the Magistrate Judge’s ruling was corPé@uring a elephone status conference
held on August 28, 2019, this Court affrmed in p#re Magistrate Judge®rder and
Reasons granting the Motion to Compel filed by MdtKhe Court reversed in part the
Magistrate Judge’s Order and Reasons as follows:

1) Albert Gunther, Jr. willnot be required to produce his paral income tax returns
for the years 2015 through 2018. Instead, he wilduce his Forms 1040, with
Schedule C, for those years.

2) Albert Gunther, Jr. will produce his personal bat&tements for rcamera review

by the Court by providing a hard copy of an unrdaédcversion of the bank
statements and a redacted version of the bankmtaies, together with a list of
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bank account numbers for Albert Gunther, Jr. anldeatkities named in this
action 26

With respect to the first category of documents,Gbart held irrelevant portions may be

redacted?’ The Court orderetoth categories afocuments be produced by no later than
Wednesday, September 18, 2019 at 5:00 g.imhe Court further ordered the parties to
file a joint motion for the entry of a protectiveder by no later than Friday, August 30,

2019 at 5:00 p.n#?

On September 7, 2019, Movants filed the instant iorotfor certificate of
appealability and motion tstay3? Movants ask the Court to certify itfigust 28, 2019
discoveryorder, regarding Movants’ appeal of the Magistrate Judgdesision granting
Mack’s motion to compel, to allow an interlocutaagpealBlMovants argue they should
not be required to pratte “confidential tax returns and bank statemettiat are “based
upon conclusory allegations challenged by pendingeR2(b)(6) motions32 Movants
additionally seeka stay of the Court’s ruling whilehe instantmotion and the
interlocutory appeal areemding33

LAW AND ANALYSIS

Motion for Certificate of Appealability
There are three criteria set forth in 28 U.S.Q282(b) that must be met before the
Court can properly certify an interlocutory ordeor fappeal: (1) there must be a

controlling question of law; (2) there must be a substanti@ugd for difference of
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opinion; and (3) an immediate appeal from the ormday materially advance the ultimate
termination of the litigatior?4 The moving party bears the burden of establishimaf t
interlocutory appeal is appropriagélt is within the Court’s discretion to certify amaer
for interlocutory appeal under Section 1292¢b)The “general congressional policy
against piecemeal review’ should preclude intertocy review” in most instance¥.To
that end, interlocutory appeals are “exceptionaltiasshould not be granted “simply to
determine the correctness’of a rulin§.”

“Each applicatiofof Section 12924)] is to be looked at . .in the light of the
underlying purpose reflected in the statéi®®The manifest purpose of § 1292(b) is to
support appeal from orders that cannot otherwiseelveewed by final judgment appeal
or interlocutory appeal under some other provigb8 1294b).” 40“|t is selfevident that
the purpose of § 1292(b) is not to undermine 28.0.8 129k requirement of final
judgment on the merits of a case before it maypyeealed of right4!

As a preliminary mattefMovants overstate the breadth of the do@nts ordered

to be produced. This Court did not order Movantptoduce all tax returns and bank

3428 U.S.C. § 1292(b)Aparicio v. Swan Lakes43 F.2d 1109, 1110 n.2 (5th Cir. 1981).

35U.S. ex rel. Branch Consultants, L.L.C. v. Allstate. Co, 668 F. Supp. 2d 780, 813 (E.xa. 2009).

36 Waste Mgmt. of Louisiana, L.L.C. v. Parjdtho. CIV.A. 13-6764, 2014 WL 5393362, at *3 (E.D. La. Oct.
22,2014) (“This Court has the discretion to cerii Order and Reasons for interlocutory appealem28
U.S.C. § 1292(b).")}jn re Chinese Manufactured Drywall Products Liab. LitidNo. 094115, 2012 WL
4928869, at *7 (E.D. La. Oct. 16, 2012) (sam@ppelco Capital, Inc. v. Gautreauio. CIV. A. 99850,
1999 WL 729248, at *1 (E.D. La. Sept. 16, 1999)H&Ttrial judge has substaatidiscretion in deciding
whether or not to certify questions for interlocty@ppeal.”);Swint v. Chambers Cnty. Comm5i14 U.S.
35, 47 (1995) (“Congress thus chose to confer atritit courts first line discretion to allow intedutory
appeals.”).

37 Commodity Futures Trading Commission v. Preferrepi@al Inv. Co, 664 F.2d 13161319 (5th Cir.
1982).

38 Gulf Coast Facilities Mgmt., LLC v. BG LNG ServisL,C, 730 F. Supp. 2d 552, 565 (E.D. La. 2010)
(quoting Clark—Dietz & AssociatesEngineers, Inc. v. Basic Constr. C&d02 F.2d 67, 6769 (5th Cir.
1983)).

39 Hadjipateras v. Pacifica, S.A290 F.2d 69,7702 (5th Cir. 1961) (citations omitted).

40 CastellanosContreras v. Decatur Hotels, LL&22 F.3d 393, 425 (5th Cir. 2010) (quotiag Charles
Alan Wright et al.,Federal Practice and Procedur®3929.1, at 400 (2d ed. 1996 & Sui20.10).
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statementsinstead, withrespect to Gunther, Jr., the Court ordered the pctdn of
only his Forms 1040, with Schedule C, for years 20irough 2018, wi irrelevant
information to be redactett.Further, Gunther, Jr.’s personal bank statemengs@be
produced to the Court for inamera reviews3
Turning to the application of Section 1292(b), tbaurt finds Movants have failed
to meet their burden of esdblishing that interlocutory appeal is appropriateder
Section 1292(h)Movants argue the “controlling question of law” is
Should a defendant be required to produce confidénax returns and bank
statements based upon conclusory allegations irorapltant of piercing the
corporate veil, for which a motion to dismiss is gdérg and which the trial court
has not ruled upon#
Movants’ argument“amounts to a faespecific dispute over the application of
thediscoveryrules to this cas&t> “As several courts have recognized, pretrial discpver
orders will seldom meet the requirements for indeultory appeal46 This is not one of
the ‘rare casps] where the issue presented in the context of disgove . involves a

controlling question of law47 Conseguently,Movantshave not showrCourt's discovery

order involved acontrollingquestionof law.

42R. Doc. 262 at 2.
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45Fannie Mae v. Hurst613 F Appx 314, 318 (5th Cir. 2015).

46 Decena v. American Intern. Companies (AI@p. 111574, 2012 WL 1640455, at *2 (E.D. L&lay 9,
2012) (citingHyde Constr. Co. v. Koehring Go155 F.2d 337, 33839 (5th Cir.1972) (noting that it is a
“rare case where the issue presented in the comfekiscovery. . .involves a controlling question of law
and where an immediate appeal may materially adedhe ultimate termination of the litigation'Qnion
Pac. R.R. Co.v. ConAgra Poultry C&89 F. App'x 576, at *3 (8th Ci2006) (“Pretrial discovery orders are
almost never immediatelyppealable .”);White v. Nix 43 F.3d 374, 3778 (8th Cir.1994) (noting that
“the discretionary resolution of discovery issuese@udes the requisite controlling question of law”
requirement); see also Dorato v. Smith63 F.Supp.3d 837880 (D.N.M. 2015)(“Discovery issues do not
often involve controlling questions of lai.

47Hyde Constr. Cq.455 F.2dat 338-39.



Further, Movants have failed to show how an immealiappeaimay materially
advance the ultimate termination of the litigatidilovantsargue an immediate apale
will serve the interest of judicial econortfyHowever, courts have rarely held an
immediate appeal of discovery ordevsl materially advance the ultimate termination of
the casé? This is becauseas is the case hereven if the Court’s discovery ordevere
to be reversed, ‘it would not terminate this litigmn” because‘the Court would still be
required to resolve the meritsBRintiff's claims, either at trial or through .dispositive
pretrial motiors.”s0

Finally,no underlying purpose of Sectid292(b) warrants certificatioMovants
appear targuean interlocutory appeal is necessary to proteet'private nature of the
financialdocuments ordered to be produced because “oncedtifedential documents at
issue are produced, the confidentaltture will no longer exist and theat will be out the
bag” 51 Movants’argument for appellate review tiis side issuds reminiscent of one
addressed inn re Air Crash at Belle Harbor, New York on Novemb2, 200152 In that
case, the Second Circudbnsideredvhetherit could exercise appellate jurisdiction over
a nonparty lawyer's appeal from a district court orderedting him to produce
documents and appear for a deposition, desphie lawyer’s assertions of various
privileges belonging to hiself and his clien>3 The lawyer argue@dppellate jurisdiction
couldbe exercised pursuant to tbellateral order doctrine, which allows courts ppaal

to hear an appeal from an interlocutory order ti€s order (1) ‘conclusively determined

48 R. Doc. 2661 at 9.

49 See, e.g., Fannie Maé13 F. Appxat 318; Hyde Constr. Cq.455 F.2dat 338-39; Decena 2012 WL
1640455 at *2

50 Deceng 2012 WL 1640455 at *2.
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the disputed question’; (2) resolved an importgnestion completely separate from the
merits of the action’; and (3) was effectively lewewable on appeal from a final
judgment.”>4 The Second Circuit held thesrgumentwasforeclosed bythe court’s prior
holdingin Chase Manhattan Bank, N.A., v. Turner & Newall, PE@herethe Second
Circuit “rejected application of the collateral order dotérin an appeal from a discovery
order that required disclosure ofthousands of doents allegedly protected by attorney
client privilege”s6

Other courts haveonfirmedthe mere fact thatelevantdocuments may contain
personalor private information does notalone make an order to produce those
documents appealab®.The Fifth Circuit’s decision irRamsay v. Baileys onesuch
example®8 In that case, thEifth Circuit, in ruling on an appeal @f district court’s order
dismissing a case for failure to comply with a digery order and a long pattern of
conduct amounting to want of prosecutjodiscussedthe plaintiffs motion for
interlocutory appeal of the district court&iscoveryorder to produce the plaintiff's
privatediaries agelevantevidence of his mental stat@The Fifth Circuit noted thisvas
clearly a “side issue” in the case and thus 8extion 1292(b)motion was “virtually
frivolous.”0 With respect to his appeal of the district courtider of dismissal, the
plaintiff argued the district court'sliscovery orderto produce his personal diaries

violated his tonstitutional right to privacyé! The Fifth Grcuit found this argument

541d. at 109 (quotingEC v. TheStreet.Co273 F.3d 222, 228 (2d Ci2001) (quotingV hiting v. Lacara
187 F.3d 317, 320 (2d Cil999))).

55964 F.2d 159 (2d Cir1992).

56 In re Air Crash 490 F.3d 99109

57 See, e.g.United States v. Woodbur®63 F.2d 784 (9th Cir. 1959holding an order to produce
documents over a claim of privilege is not an agalkeke order within the meaning of Section 1293(b)
58531 F.2d706 (5th Cir. 1976).

591d.

601d.at708.

61|d. at 707.



uncompelling, particularly in light of the fact th&éte defendant had offeread “keep the
contents ofthe diaries confidential except asttormeys and parties in the lawsuit, would
not permit copies of the diaries to be maaded would return the diaries to plaintiff at the
conclusion of the litigatiofi but the plaintiff failed to “seek any type of @tective
order.’®2

Movants’ proffered privacy concernsare similarly overstatedin this case The
Court has appropriatelprotected theMovants’ privacy interestsin the following
mannersFirst,the Court has limitethe types of documents to be produesdiallowed
redaction of irrelevant information in those docum®f3 Second, the Court will conduct
an in-camera review otertaindocuments before requiring their producti&nThird,
Movants’ production will be subject to @rotective ordef> In light of these
comprehensive protections, allowing immediate apméahe Court’s discovery order
would thus only serve to hindampt advance, the ultimate termination of the litiga.

Because there is no controlling question of lawaawhich immediate appeal from
the Court’s August 28, 2019 discovery oraeay materially advance ultimate termination
of litigation, certification of the Court’s discovery order for appeal pursuan28 U.S.C.
§ 1292(b) is not warrantedVlovants’ privacy concerns do not entitle Movantsdao
immediate appeal, and, moreover, the Court hasemehted adequate safeguards to

protect Movants.

621d. at 708.
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. Motion for Stay

“The decision whether to stay proceedings is disenetry, and the exercise of
discretion is guided by the policies of justice aafficiency’66 Movants request the Court
stay its August 28, 2019 discovery order whilestconsidering Movarst request for
certification. Because the Court has decided toyddovants’ request for certification,
Movants’ motion for a stay is accordingly deniednasot.

CONCLUSION

ITIS ORDERED thatMovants'motionisDENIED.

New Orleans, Louisiana, thisl3th day of September, 20 19.

SUSIE MORGAN
UNITED STATES DISTRICT JUDGE

66 Benjamin v. Bayer Corp2002 WL 1009475at *1 (E.D. La. May 16, 2002) (citin@alvin Boudreaux v.
Metropolitan Life Ins. Cq.1995 WL83788, *1 (E.DLa. 1995).
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