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UNITED STATES DISTRICT COURT
DISTRICT OF MAINE

CHARLESL. DENNETT, )
Plaintiff ))
V. )) CivilNo. 08-97-B-W
MICHAEL J. ASTRUE, ))
Commissioner of Social Security, )
Defendant ))

REPORT AND RECOMMENDED DECISION

This Social Security Disability (“SSD”) apgkraises the question of whether substantial
evidence supports the commissioner’s determinahan the plaintiff, avietham War veteran,
was not disabled by post-traumatic stress disaftrSD”) as of Mart 31, 2003, his date last
insured for benefits. | recommetitht the decision be affirmed.

In accordance with the commissioner's sequential evaluation process, 20 C.F.R.
8 404.1520;Goodermote v. Secretary of Health & Human SeB880 F.2d 5, 6 (1st Cir. 1982),
the administrative law judge found, in relevanart, that the plainffi had acquired sufficient
guarters of coverage to remain insuredyahrough March 31, 2003, Findj 1, Record at 17,
that the only medically determinable impairmestablished by the record to have existed while

he was insured was cardiomyopathy, but there vagersuasive medical evidence establishing

! This action is properly brought under 42 U.S.C. § 405(g). The commissioner has admitted that the plaintiff has
exhausted his administrative remedies. The case is presented as a request for judicial review by this court pursua
to Local Rule 16.3(a)(2)(A), which reqges the plaintiff to file an itemizedtatement of the specific errors upon
which he seeks reversal of the commissioner’s decision acwhiplete and file a fact sht available at the Clerk’s

Office. Oral argument was held before me on October 17, 2008, pursuant to Local Rule 16.3(aj(@iag the

parties to set forth at oral argument their respective paositwith citations to relevant statutes, regulations, case
authority, and page references to the administrative record.

Dockets.Justia.com


http://dockets.justia.com/docket/circuit-courts/medce/1:2008cv00097/
http://docs.justia.com/cases/federal/district-courts/maine/medce/1:2008cv00097/36097/10/
http://dockets.justia.com/
http://dockets.justia.com/docket/maine/medce/1:2008cv00097/36097/
http://docs.justia.com/cases/federal/district-courts/maine/medce/1:2008cv00097/36097/10/
http://dockets.justia.com/

that he had any severe exertional or nonexeftioméations from that impairment or from any
other physical or mental impairment onbmfore his date lashsured, Finding 3id.; that, even
assumingarguendothat he experienced some anxiety SPT and/or depression while insured,
there was no contemporaneous medical evidence establishing any functional restrictions at that
time, Finding 5,id.; that, even if it were assumed tha$ mental/emotional problems imposed
some restrictions while he was insured, the g@decord strongly supped the conclusion that

his severe alcohol abuse causeg such nonexertional limitationghile he was insured (and for
nearly two years thereafter), Findingi@,; that, if he were unable to work at any time while
insured, his alcohol abuse was the cause of suatiility, and would have been material to any
finding of disability, Finding 7id.; and that he therefore failed to establish that he was disabled
on or before the expiration of hissured status on March 31, 2003, Findingd3,at 18. The
Appeals Council declinetb review the decisiongd. at 3-5, making it thénal determination of

the commissioner, 20 C.F.R. 8§ 404.981puis v. Secretary of Health & Human Sen&69

F.2d 622, 623 (1st Cir. 1989).

The standard of review of the commissioner’'s decision is whether the determination
made is supported by substah#aidence. 42 U.S.C. § 405(d\tanso-Pizarro v. Secretary of
Health & Human Servs76 F.3d 15, 16 (1st Cir. 1996). Irhet words, the determination must
be supported by such relevant evidence as amabke mind might accept asequate to support
the conclusion drawnRichardson v. Peraleg02 U.S. 389, 401 (1971Rodriguez v. Secretary
of Health & Human Servs647 F.2d 218, 222 (1st Cir. 1981).

The administrative law judge reached Stepf2he sequential evation process. The
claimant bears the burden of prafStep 2, although it isde minimisburden, designed to do
no more than screen out groundless claiMeDonaldv. Secretary of Health & Human Serys
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795 F.2d 1118, 1123 (1st Cir. 1986). When a clainpgoduces evidence of an impairment, the
commissioner may make a determination of daability at Step 2 only when the medical
evidence “establishes only a slight abnormaditycombination of slight abnormalities which
would have no more than a minimal effect on iadividual's ability to work even if the
individual's age, education, or work experience were specifically considerit.’at 1124
(quoting Social Security Ruling 85-28).

The plaintiff complains that (i) to thextent that the decision found no medically
determinable impairment of PTSD prior to his dat insured, it is internally inconsistent and
erroneous, (ii) to the extent that the decidiaund that alcohol abuse was a contributing factor
material to disability prior to the date lassured, it erred in failing to follow the prescribed
procedure for making that determination andgnoring contrary evidence, (iii) the decision
erred in failing to give weight ta disability decisiorof the Veterans’ Ardhinistration, (iv) the
decision erred in failing to apply Sociak&irity Ruling 83-20 (“SSR 83-20"), even while
conceding that the ruling was applicable, and (v) the decision failed to use the required special
technique for evaluation of mental impairmenteeltemized Statement of Errors Pursuant to
Local Rule 16.3 Submitted by Plaintiff (“Statementisfors”) (Docket No. 6) at 3-12. For the
reasons that follow, | find neeversible error.

|. Discussion
A. Step 2 Finding

The plaintiff first asserts that the adminisitra law judge erred ifissuing an internally
inconsistent decision that statemh the one hand, that he haal medically determinable PTSD
impairment as of his date last insured, and, orother, that an inference might be drawn that he
had symptoms of that condition as of that ting=e idat 3. He adds th#te administrative law
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judge compounded the confusion by finding that #vidence did not establish that such
symptoms were “so severe as to prevent perfocamaf any substantial gainful activity at that
time.” Id. (quoting Record at 15).He contends:
Thus the Decision confuses the standafdlisability with the standards for a
medically determinable impairment and for a “severe” impairment. The
discussion in effect concedes a noatly determinable impairment, then

discounts the impairment as not “sex&rbut in so doing applies the wrong
standard of severity.

| perceive no internal inconsistency. Tdaministrative law judgenade reasonably clear
that he found that the plaifftihad not established the existenof a medically determinable
impairment of PTSD prior to his date last insure&keFinding 3, Record at 1&ee also idat
15. His observation that an “inference” coldd drawn that the plaiiff had some PTSD
symptoms at the relevant time was not acession that the plaifitihad established the
existence of a medically determinable PTSpamment. More than a layperson’s inference
based on symptoms is requirt® make such a showingee, e.g Social Security Ruling 96-7p,
reprinted inWest's Social Secity Reporting ServiceRulings 1983-1991 (Supp. 2008) (“SSR
96-7p”), at 133 (“No symptom or combination sfymptoms can be the basis for a finding of
disability, no matter how genuine the individuat@mplaints may appear to be, unless there are
medical signs and laboratory findings demonstrating the existence of a medically determinable
physical or mental impairment(s) that could reasonably be expected to produce the symptoms.”);
Social Security Ruling 96-4p, reprinted West's Social Security Reporting ServiBeilings
1983-1991 (Supp. 2008) (“SSR 96-4p”), at 120 n.p5S]¢fmptoms, such as pain, fatigue,

shortness of breath, weakness or nervousnesanaralividual’'s own peseption or description

2The plaintiff erroneously cited page 17 of the Record.
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of the impact of his or her physil or mental impairment(s). . . However, when any of these

manifestations is an anatomical, physiologicalpsychological abnormality that can be shown
by medically acceptable clinical diagnostic techniqutepresents a medical ‘sign’ rather than
a ‘symptom.™);see als®0 C.F.R. § 404.1528(a)-(B).

An administrative law judge need considlee severity of a meat impairment only to
the extent that a claimant has met his or barden of demonstrating that a “medically
determinable” mental impairment existSee, e.g 20 C.F.R. § 404.1520a(b). Thus, to the
extent that the administrative law judge suppoytdblnd the plaintiff to have failed to meet his
burden of establishing that heffemed from a medically determini@PTSD impairment prior to
his date last insured, yarerror in rendering theltarnative Step 2 findingf non-severity of the
PTSD condition is harmless.

The plaintiff contends thathis threshold finding (as to existence of a medically
determinable impairment) was in faghsupported by substantial evidencgeeStatement of
Errors at 4-5. | disagree. Abe plaintiff points out, thdRecord contains some evidence
suggesting that he suffereaifn PTSD symptoms prior to his date last insur8de id at 5;see
also, e.g, Record at 156 (Togus Maine VAMC progress note dated September 21, 2004,

describing the plaintiff, who had been admitfedalcohol detoxification, as having had “a long

3 At oral argument, counsel for the commissioner defetiteddministrative law judgeStep 2 finding as to PTSD
primarily on the ground that he supportably found that the condition imposed no severe limitations prior to the
plaintiff's date last insured. | do not construe this linamgfument as a concession that the plaintiff met his burden
of demonstrating that he suffered from a medically detexitdnPTSD impairment prior to his date last insured.
First, counsel for the commissioner did not explicitly make such a concession. Second, she observed that the Record
contains no firm diagnosis of the existence of PTSD pritiné@laintiff's date last insured. Finally, she pointed out
that the administrative law judge relied on reports Di$ability Determination Services (“DDS”) reviewing
psychologists. SeeRecord at 14, 222 (Psychiatric Review Techniqgue Form (“PRTF”) completed by David
Houston, Ph.D., on May 27, 2005), 244 (PRTF completed by Scott Hoch, Ph.D, on October 18, 2005). While
neither Dr. Houston nor Dr. Hoch checked a box indicating that the plaintiff had no medically determinable mental
impairment prior to his date last insured, both found that there was insufficient evidence to makectany
determination.See idat 222, 244. At oral argument, the plaintiffsunsel countered that reliance on the reports of
Drs. Hoch and Houston was misplaced because they did not have the benefit of review of a PTSD-based disability
decision by the Veterans’ Administration (“VA”). For reasons discussed herein, | disagree.
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history of alcoholism as well as PTSD”); 2{Bgus Maine VAMC progres note dated May 13,
2004, observing that plaintiff reported that heswiiggered by events sh as 9-11, the Afghan
War, and the Iraqgi War”).

Nonetheless, the Record contains neither a diagnosis of PTSD nor evidence of treatment
for that condition prior to April 30, 2004See id at 263-73, 275-79. Nor does it contain any
opinion by a treating source or mental-health expg®at the plainff’'s condition commenced
prior to that time. Indeed, d&se administrative law judge observeeége id.at 14, Drs. Houston
and Hoch both indicated that there was insufficevidence to make any determination that a
medically determinable mental impairment diddadt not exist, or did or did not impose severe
limitations, during the period from treleged date of onset of dishtyi to the date last insured,
see id at 222, 244,

At oral argument, the plaiiff's counsel contended thddrs. Houston’s and Hoch’s
reports cannot stand as substantial evidensipport of the administrative law judge’s Step 2
finding because neither non-examining psycholdugst the benefit of regiv of a VA disability
rating decision deeming the plaintiff 100 percerdablied as a result of PTSD. It is trae a
general rule, that a DDS non-examining expeamjsort cannot stand asibstantial evidence in
support of an administrative law judge’s deen when material new evidence has been
submitted subsequent to its issuance, rogllihe expert’s conclusions into questiseg, e.g.,
Frankl v. Shalala47 F.3d 935, 938 (8th Cir. 1995) (agency RFC forms could not “constitute
substantial evidence that [the claimant] was capabjperforming the full range of light work at
the time of the hearing (in December 1991)..because the opinions in these agency RFC

assessment forms (completed in January 1991) magreased upon the fukcord in this case”);

*The plaintiff had alleged onset disability on December 31, 2008eeRecord at 11.
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Rose v. Shalala34 F.3d 13, 18 (1st Cir.1994) (“[T]he amu of weight that can properly be
given the conclusions of ndestifying, non-examining physans will vary with the
circumstances, including the nature of theedls and the informatioprovided the expert. In
some cases, written reports submitted by nshfy#ng, non-examining physicians cannot alone
constitute substantial evidence, although this is not an ironclad rule.”) (citations and internal
guotation marks omittedBrown v. BarnhartNo. 06-22-B-W, 2006 WL 3519308, at *3 (D. Me.
Dec. 6, 2006) (rec. de@ff'd Dec. 28, 2006). However, as discussed below, the VA report on
which the plaintiff relies deemed him disabledagtoint subsequent tx@ration of his insured
status and shed no light on the nature of his itilondprior to that time. Hence, the report is
immaterial to the question answered by DHMeuston and Hoch: whether there was sufficient
evidence to opine as to the existence or sevefitige plaintiff's mentalmpairments prior to his
date last insured.

In short, on the threshold question of whether the plaintiff had established that he
suffered from a medically determinable PTSDpaimment prior to his date last insured, the
evidence that he mustered in his favor wasgaratively thin. The administrative law judge
committed no error in resolving the questiin a manner unfavorable to hingee Rodriguez
647 F.2d at 222 (“The Secretary may (and, underdgalations, must) take medical evidence.
But the resolution of conflicts in the evidence and the determination of the ultimate question of
disability is for him, not for ta doctors or for the courts.”).

B. Alcohol Abuse Analysis

The plaintiff next faults the administrative law judge for failing to follow the prescribed
technique for determining the materiality ofhalcohol abuse and ignoring contrary evidence
suggesting that the alcohol abuse wasrmfof self-medication for his PTSDSeeStatement of
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Errors at 5-7. Even assumiagguendothat the administrative law judge so erred, any such error
is harmless. The administrative law judge reacthe question of materiality of alcohol abuse
only upon assumingrguendg contrary to his finding at Stepy that the plaintiff suffered from
medically determinable anxiety, PTSD,nda depression while insured and that his
mental/emotional problems imposed either someicéishs, or a disablingevel of restrictions,
during that time. SeeFindings 5-7, Record at 17. Because, as discussed above, he supportably
determined that the plaintiff had no medically det@able impairment of PTSD prior to his date
last insured, any error in hig@inative holdings is harmless.

C. FailureTo Give Weight to VA Disability Decision

The plaintiff next takes the administrativavlagudge to task for féing to accord any
weight to a VA rating decision dated Octold&; 2004, that found him 100 percent disabled as a
result of service-connected PTS[eeStatement of Errors at 8-9; Record at 258-60. As the
plaintiff observessee id at 8, inFlannery v. BarnhartNo. 06-37-B-W, 2006 WL 2827656 (D.
Me. Sept. 29, 2006) (rec. deaff'd Oct. 20, 2006), this court madkear that “a determination of
disability made by the Veterans’ Administration is entitled to some weight in determining a
claim for Social Security benefits[,Flannery, 2006 WL 2827656, at *2 (@tion and internal
guotation marks omitted).

The administrative law judge took the VA rajidecision into account in the context of
considering, in the alternagy whether the plaintiff's athol abuse was material to any
disability. SeeRecord at 16. He judged the VAedsion unpersuasive for several reasons,
including that (i) the VA eviddly had relied on evidence datifiggm August 2003 to February
2005, (ii) the VA decision did naddress when the disabilityr VA purposes commenced, and
(i) the rating was based on difnt standards than those eoydd in the Social Security
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context, notably that, for VA purposes, alcolatduse weighed in favor of granting of the
disability rating, while, for Social Security purposes, it can preclude a finding of disal3kty.
id.

For two reasons, | discern no reversible eriférst, the administrative law judge reached
the question of the weight to accord tMA rating decision only upon considering, in the
alternative, whether the phiff's alcohol abuse was matal to any disability.See id As noted
above, | need not address the supportability of that alternative holdingndSéx the extent that
the plaintiff complains that the administrativevigudge erred in failing to accord weight to the
VA rating decision at Step Zsee Statement of Errors at 8, | perceive no error in the
circumstances of this case. As the administrative law judge re@edRecord at 16, the VA
rating decision sheds no light oretlplaintiff's condition prior tohis date last insured. The
plaintiff originally had been granted a 70 percent PTSD-connected disability rating in a decision
(not itself of recordfated July 19, 2004See idat 259. In the rating desion of record, the VA
reconsidered its earlier decision, granting treerpiff a 100 percent PTSD-connected disability
rating retroactive to April 7, 2004. See id at 258. However, its October 18, 2004,
reconsideration decision makes no mentionatsbever of any disability, or even PTSD
symptoms, occumig prior to 2004. See id at 258-60. IrFlannery, by contrast, the claimant,
whose date last insured was December 31, 2000hdwm granted a 100 pent disability rating
retroactive to October 1996 on thesisaof service-connected PTS[Ree Flannery2006 WL
2827656, at *1-*2.

D. Failure To Apply SSR 83-20

The plaintiff next faults thedministrative law judge for fiang to apply SSR 83-20 to

infer his onset date of disability despite hayiconceded the applicability of that rulinggee
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Statement of Errors at 9-12. | conclude ttigt administrative law judge did not concede the
applicability of SSR 83-20 and thite ruling is not otherwise appéble in this case. Thus, any
error in omitting to apply it, or misapplying it, is harmless.

SSR 83-20 provides, irelevant part:

In addition to determining that an indivial is disabled, the decisionmaker must

also establish the onset date of diggbil In many claims, the onset date is

critical; it may affect the period for vidh the individual can be paid and may

even be determinative of whether the wuidiial is entitled to or eligible for any

benefits.
SSR 83-20 at 49.

SSR 83-20 applies only when a claimans baen determined to be disablesee, e.g.,
Beasich v. Commissioner of Soc. S66. Fed. Appx. 419, 432 (3d Cir. 2003) (“Here there was
no dispute that, in the context of a separag@iegtion for SSI [Supplemental Security Income]
benefits, Beasich was determined to hdeen ‘disabled’ as of August 1, 1996, by his
psychiatric condition that was tmesult of his head injury in 1981In view of that earlier SSI
disability finding, the task of the ALJ ithe context here was to determine onséke= when
Beasich’s impairments first became disablidg earlier onset date assessment is mandated
when a claimant already has bdennd disabled and alleges aarlier disability onset date.”)
(footnote omitted);Key v. Callahan109 F.3d 270, 274 (6th Cir.1997)Since there was no
finding that the claimant is disabled as aule of his mental impairment or any other
impairments or combination thereof, mmuiry into onset dates required.”).

As the plaintiff observes, this court heecognized the applicdily of SSR 83-20 not
only in circumstances in which there has beenfaia finding of currentdisability, but also in
circumstances “tantamount to a finding of currdisability for purposes of application of SSR

83-20" — namely, circumstances in which:
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(i) the administrative law judge, at hewy, described the plaintiff's current
disability as “fairly clea” directing the plaintiff’'s counsel to submit an SSI
application on his behalf, (i) the apmion for SSI was turned down not on the
basis of lack of demonstration of curresisability but rather on the basis of
excess income, (iii) the administrative law judge described the plaintiff, in the
body of his decision, as “almost certainly’rntly disabled, and (iv) the Record
evidence supported such a finding.
Kelly v. AstrugNo. 06-168-P-S, 2007 WL 2021923, at *3 (De. July 11, 2007) (rec. deaff'd
Aug. 27, 2007).
That was not the case here. The administrative law judge did not concede the
applicability of SSR 83-20; rather, he stated thatrtiliing “can be considered . with regard to
whether the claimant was disabled[,]” RecordL&f and he considered it in the alternatses

id. at 16 (“Even if it werenferred . . . pursuant t8ocial Security Ruling83-20 and 85-15 (or

otherwise), despite the lack of contemporanemneslical evidence, that the claimant had been
unable to work by March 31, 2003, it also is strgrgbparent that the primary reason for any
such incapacity would have been his reaurr@and severe abuse of alcohol.”). The
administrative law judge never indicated thag thlaintiff at any time was disabled, and the
plaintiff points to no record evidence so icaling, apart from the VA rating decision discussed
above. SeeStatement of Errors at 9-12. SSR 83-20 eomtlates that a decision of disability by
the agency’s own adjudicators, not another bodysatllity decision, trigges the need to apply
the ruling. SeeSSR 83-20 at 49. The instant case accordingly nsaterially distinguishable

from Kelly.

® At oral argument, the plaintiff's counsel acknowledged Heatvas unable to cite any authority for the proposition
that a disability determination by a body other than the Social Security Administration triggers the requirements of
SSR 83-20. As counsel for the commissioner pointed out, relevant regulations suggest otherwise: “A decision by
any nongovernmentalgency or any other governmerdglency about whether you arsatbled or blind is based on
its rules and is not our decision about whether you are disabled or blind. We must make a disability or blindness
determination based on social security law. Therefore, a determination made by another agency that you are
disabled or blind is not binding ars.” 20 C.F.R. § 404.1504.
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E. Psychiatric Review Technique
The plaintiff, finally, complains that thadministrative law judgdailed to use the
“special technique” for evaltiag mental impairments sé&brth in 20 C.F.R. § 404.1520&5ee
id. at 12° He contends that, in view of the deoisis confused and inconsistent findings, the
failure to use the required speciallemue constituted error in itselSee id | find no error.

Section 404.1520a provides, in relevant part:
(1) Under the special technique, weust first evaluate your pertinent

symptoms, signs, and laboratory findings to determine whether you have a

medically determinable mental impairment(s). . . . If we determine that you have

a medically determinable mental impairment(s), we must specify the symptoms,

signs, and laboratory findings that substetthe presence of the impairment(s)

and document our findings in accordanathyaragraph (e) of this section.

(2) We must then rate the degrefefunctional limitation resulting from

the impairment(s) in accordance with gaegph (c) of this sgion and record our

findings as set out in paragph (e) of this section.
20 C.F.R. § 404.1520a(b).

Because in this case the administrative laglge supportably concluded, in line with the
PRTF findings of two DDS reviewg psychologists, that themgas insufficient evidence to
establish the existence of a medically determamatental impairment &he relevant time, he
did not need to go further to satisfy thequisites of the presbed technique. See, e.g.,
Rodriguez v. Secretary of Health & Human Sgmv®. 94-1868, 1995 WL 45781, at *4 n.14 (1st
Cir. Feb. 7, 1995) (“If there imsufficient evidence that a mentahpairment exists, there will
... presumably be no medical findings which would allow the SSA to complete the standard
PRTF.”); Moore v. AstrugNo. 06-136-B-W, 2007 WL 2021919, & (D. Me. July 11, 2007)
(rec. dec.aff'd Aug. 10, 2007) (“[T]he administrativeMajudge determined that, while it was

clear the plaintiff had suffered a head injuryl®i74, it was far from clear she even suffered from

®The plaintiff mistakenly cited 40 C.F.R. § 404.1520a.
12



a medically determinable mental impairmentidgrthe relevant periofrom 1985 to 1990). In
such circumstances, an adjudicator need not g @he next step of the prescribed technique
and rate the degree of functional lintiven in the four specified areas.”).
[1. Conclusion
For the foregoing reasons, | recommend tthet decision of the commissioner be

AFFIRMED.

NOTICE

A party may file objections to those specifipdrtions of a magistrate judge’s report or
proposed findings or recommendelcisions entered pursuant 8 U.S.C. § 636(b)(1)(B) for
which de novoreview by the district court is sohty together with asupporting memorandum,
within ten (10) days after being served withcapy thereof. A responsive memorandum shall
be filed within ten (10) days after the filing of the objection.

Failure to file a timely objection shaltonstitute a waiver of the right tde novoreview
by the district court and to appé the district court’s order.

Dated this 11th day of November, 2008.
/s/_John H. Rich Il

John H. Rich IlI
United States Magistrate Judge
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