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UNITED STATE S DISTRICT COURT

DISTRICT OF MAINE

JOSEPH MCMULLIN ,
Plaintiff
V. 1:17-CV-312-LEW

ANDREW W. PEIRSON,

N N N N N N N N N

Defendant
DECISION AND ORDER ON DEFENDANT’S
MOTION FOR SUMMARY JUDGMENT
In this removed action, the Plaintiff, Joseph McMullallegesthe Defendant,
Trooper Andrew W. Peirson, violated his “rights under the Fourth Amendment of the
United States Constitution to be free from excessive, unreasonable, or unnecessary force
during an arrest for criminal OUI, 28 M.R.S.A. 8§ 2411PI.’s Compl.7 28(ECF No.3-
2). DefendantPeirson moves for summary judgment on the Plaintiff's excessive force
claim, arguing that his actions were objectively reasonable under the circumstances.
Alternatively, the Defendant argues that even if the Plaintiff's sigi®re violated,
summary judgment is warranted on the basis of qualified immunity. Mot. SumBCH. (
No. 24).
Based on my review, | find that the Plaintiff has not raised genuine issue fto trial
support his contention that the force used was unreasomable, therefore, grant

Defendant’s motion.
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FACTS

| take the facts in the light most favorable to the Plaintiff. The summary judgment
facts are drawn from the parties’ stipulatiomsd their statements of material facts
submitted in accordance with Local Rule 56. The Court will treat as undisputed a statement
of fact admitted by the opposing party. If a statement is denied or qualified by the opposing
party, or if an evidentiary objection is raised concerning the record evidence cited in
support of a statement, the Court will review those portions of the summary judgment
record cited by the parties, and will accept, for summary judgment purposes, the factual
assertion that is most favorable to the party opposing the entry of summary judgment,
provided that the record material cited in support ofaksertion is of evidentiary quality
and is capable of supporting the party’s assertion, either directly or through reasonable
inference. D. Me. Loc. R. 5@oudreau v. Lussie©Q01 F.3d 65, 69 (1st Cir. 2018).
Additionally, in cases such as these where the events in question are captured on video and
theparties have stipulated to the authenticity and admissibilityeo¥ideothe court must
“view[ ] the facts in the light depicted by the videotap®cottv. Harris, 550 U.S.372,
380-81 (2007) see also Mitchell v. Miller56 F. Supp. 3d 57, 61 (D. Me. 2014if,d, 790
F.3d 73 (1st Cir. 2015)

OnFebruary 21, 2016, Defenddpirson a Trooper of the Maine State Poliegs
on patrol in his marked police cruiser iowland Maine.Def.’s Statement oMaterial
Facts (DSMF’) 11 1 2 (ECF No. 23, #211). At approximately 8:00 pm, Trooper Peirson
stoppeda vehicle operated bilaintiff McMullin due to his reasonable and articulable

suspicion that Mr. McMullin was intoxicateltl. 11 4-5 Joint Statement of FactsISF)
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1 1(ECFNo. 21, #208).Mr. McMullin was accompanied liwo passengers in the vehicle:
Ashley McMullin, Mr. McMullin’s then 15yearold daughter, and Kylie Tibbetts, the then
18-yearold girlfriend of Mr. McMullin’s son. DSMF { 13.

After a brief interaction duringwhich Trooper Peirson observed that Mr.
McMullin’s speech was slurred, his eyes were glazed over, and he smelled of,alcohol
Trooper Peirson asked Mr. McMullin to step out of his vehicle and perform a variety of
field sobriety tests Id. 11 12, 16.At the conclusion of these teststh parties agree
Trooper Peirson had probable cause to arrest Mr. McMullin for criminal OLtA,MR.S.

§ 2411. Id. 1 17; JSF 1 2. Reliable blood alcohol content test results later confirmed
Trooper Peirson’s assessment, indicating that Mr. McMullin h@d.49 blood alcohol
level. DSMF 11 96-97JSF 1 3

After completing the field test3rooper Peirson informed Mr. McMullin he was
under arrestDSMF 1 18, 19. Although Mr. McMullin never tried to run away from
Trooper Peirson, Pl. Add’l Statement of Material Facts (“PSMF’DY (ECF No.30,
#278),he neverthelesdgailed to comply with Trooper Peirson’s eight separate requests to
turn around and put his hands behind his bBS&MF 11 18, 26, 29, 34, 36, 38, 44, 48.
Instead, Mr. McMullin consistently backed away from Trooper Peirepeatingconcerns
about his passengers’ safety and leaving his vehicle on the road. DSMF 20,45/,

49. Trooper Peirson repeatedly advised Mr. McMullin that the kids would be safe and that
he would ensure that somebody came to collect then§l{ 29, 34, 38, 40. After repeated

refusals, Trooper Peirson implored, “Don’t make your kids watch this, Q&2 46.



In the process of backing away from Trooper Peirson, Mr. McMullin alternated
between backing towards his €aat one point, contacting or nearly contactingdheer’s
side of the vehicle with his back—and backing across the road, away from his vdhicle.
19 31, 44, 48. On two separate occasions, Mr. McMullin entered the southbound, oncoming
lane of traffic Id. 11 31, 48.Eventually,Trooper Peirson concluded, reasonathigt force
was necessary to effect Mr. McMullin’s arrest due to Mr. McMullin’s repeated refusals to
comply with his commandsd. 1 53.

While facing Mr. McMullin, Trooper Peirson grabbed oneMif. McMullin’s wrists
and attempted to turn him around to handcuff him. DSMFE, PSMF § 103As he did so,
Mr. McMullin tensed higody, resisting Trooper Peirson’s effo@BSMF § 55.Trooper
Peirson then struck Mr. McMullin in tiface DSMF  57; PSMF { 108.

In his subsequent statements, Mr. McMullin asserts he was knocked unconscious
“when the Trooper first hit him.”"PSMF § 123Dep. d Joseph McMullin (“McMullin
Dep”) 1820, 3841 ECF Na 20-7, #156, 161 However, as discussed below, the record
establishes that any unconsciousness wasnadi momentary To the extent Mr.
McMullin would suggest he experienced any extenalecbnsciousnegbe suggestion is
contradiced bythe video record and Mr. McMullin’s own testimony aadmissions.
Indeed,the objectiveaudic evidence is consistent wiffrooper Peirsgs assertion that

Mr. McMullin was not knocked unconscioasd even continued tmwnverse and actively

1 When Trooper Peirson took hold of Plaintiff and struck him, Plaintiff had leicie the opposite lane,
outside of the camera’s view.



resist arrestnroughout theencounter. Defs Response to PSM¥123;DSMF 157, 66,
67,71,72,75,77,79, 84, 86, 87.

Whether momentarily wonscious or not, the parties agtheat Trooper Peirson
grabbed Mr. McMullin as he was falling and direchéch to the ground on his back, in the
opposite traffic lanePSMF .11, 113; DSMHA[Y 6Q 62 Trooper Peirson landed ¢op
of him. DSMF  61.

Once on the ground, Trooper PeirstraddédMr. McMullin’s body. PSMF 115
DSMF § 63 As he attempted to handcuff Mr. McMullin, Trooper Peirson shouted, “Turn
around! Put your hands behind your back!” DSMF 43his point, the video shows Mr.
McMullin’s arm moving upwards towards Trooper Peirs@Gnuiser Mdeo, 17:26- 17:35
(Doc. 201, #64). While the parties contest the purpose of this moveirthatparties
nevertheless agree that Mr. McMullin exclaimed “Officer!” and moved his hands in front
of his face. DSMF 1 65; PSMF | 116.

Trooper Peirsonthen struckMr. McMullin a second time, possibly with a clase
fist, and rolled Mr. McMullin onto his stomach, shouting “Give me your hands;!”
PSMFT 117-118DSMF 94 6970. Mr. McMullin responded, “Officer, relax!” DSMF
71.

With Mr. McMullin on his stomachJrooperPeirson struggled to gain control of

Mr. McMullin’s wrists as theywere under his chest and Trooper Peirson could nohrea

2 Trooper Peirson claims Mr. McMullin “swung his arm at Trooper Peirdd8MF § 64. In contrast, Mr.
McMullin asserts he “never tried to swing at the Trooper.” PSMF { 106. Regsuaflwhether or not the
movement is properly characterized as a “swing,” the video mak&sar Mr. McMullin did move his
arm towards Trooper Rsbn.



them.ld.  72. At this point, Trooper Peirsassertdir. McMullin “kept moving his hands
and then put his wrists up under his chest so [he] could not reach tdef723

Trooper Peirsothengrabbed the back of Mr. McMullin’s head and pushetbitn
into the pavemerdand delivered a third blow to the back of Mr. McMullin’'s heBGMF
1 73; PSMF 1120-21 126* Once again, during his deposition, Mr. McMullin admitted
to speaking following this third blowCruiser Video, 17:48, (Doc. 20); McMullin Dep.
42:1316 ECFNo. 207, #162). After this strike, Trooper Peirson attaed handcuffs to
one of Mr. McMullin’s wrists. DSMF { 74.

Trooper Peirson maintains thedtr. McMullin “continued to resist” after one wrist
was handcuffeé@indcontinued to keep the other wrist awfaym Trooper Patson.ld. 1
75, 77. Mr. McMullin deniesoffering resistancevhile he was on the ground, but it is
apparent from the video that he was conscious throughout the struggle and did not comply
with ordersto give up his handsPl.’s Response t©SMF § 75;Dep. of Kylie Tibbetts

(“Tibbetts Dep.”) 17-18 (ECF No. 208, #18485). Regardless, the parties agrimat

3 The Plaintiff attempts to deny this assertion by citing to a portion of Killieetts's deposition testimony
in which she stated “[McMullin] didn't move at all” after the officerustk him. Dep. of Kylie Tibbetts
(“Tibbetts Dep.”) 18:2 (ECF N®R0-8, #185). However, the Plaintiff takes this statement out of context.
Although it is unclear to which blow the witness is referring when shalipitnade this statement, she
later clarified during the same deposition that it was aftehiteblow that McMullin “stopped resisting”
and not after this second blolg. 53:7-15 (ECF No. 20-8, 193).

41t is at this point that one of the witnesses, Kylie Tibbetts, testifiescontrast to Mr. McMullin’s own
testimony that he was knocked unconsciousratfte first blow—that Mr. McMullin was knocked
unconscious. Tibbetts Dep. 53:12 (ECF No. 268, #193). She stated she “honestly believe[d] [Trooper
Peirson] hit [Mr. McMullin] hard enough to knock him out” and later clarified fatMcMullin “was
knocked out at that point.” Tibbetts Dep. 1723, 18:37 (ECF No. 268, #184, 85); 5315 (ECF No.
20-8, 193) (clarifying that this statement refers to the third blow).
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Trooper Peirson then commanded Mr. McMuttxf‘turn around, give me the other hand.”
DSMF | 76.

When Mr. McMullin did not comply, Trooper PeirsanderedMr. McMullin to
give him his other hand two additional timethe finalcommand coming eight seconds
after theprevious. Id. {1 78, 80. Trooper Peirson eventugiyled Mr. McMullin’s wrist
out from under his body, scraping his hand in the prodes$.81, 82.

Measured from the moment Trooper Peirson first grabbed Mr. McMullin’s terist
the time Trooper Peirson completed handcuffing Mr. McMullin, the confrontation lasted
approximately 44 secondkl. § 83. The record and parties are unclear as to whether
Trooper Peirson delivered a fourth strike prior to successfully handcuffing 6Mulln.
DSMF ¢ 85; PSMF  127. Both parties confirm Mr. McMullin spoke to Trooper Peirson
“throughout their struggle.” DSMF { 87.

After the confrontation, Trooper Peirson noticed Mr. McMullin had cuts on the
bridge of his nose and asked Mr. McMullin if he needed an ambulance, to which Mr.
McMullin responded in the affirmativéd. 19 9293. Trooper Peirson waited with Mr.
McMullin until he was placed in the ambulantet.  94.

DISCUSSION

Summary judgment is appropridié the movant shows that there is no genuine
dispute as to any material fact attte movant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(a). As cautioned by the Supreme Court, “the mere existence of
some alleged factual dispute between the parties will not defeat an otherwise properly

supported motion for summary judgment; the requirement is that there be no genuine issue
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of material fact.”Anderson v. Liberty Lobby, In&77 U.S. 242, 2448 (1986) A material

fact is one that has the potential to determine the outcome of the litigitian 248;0ahn
Nguyen Chung v. StudentCity.com,.Jr&54 F.3d 97, 101 (1st Cir. 2017). To raise a
genuine issue of material fact, Plaintiff McMullin must demonstrate that the record
contains evidence that would permit the finder of fact to resolve the material issues in his
favor. SeeTriangle Trading Co. v. Robroy Indus., InQ00 F.3d 1, 2 (1st Cir. 1999)
(“Unless the party opposing a motion for summary judgment can identify a genuine issue
as to a material fact, the motion may end the case.”).

Trooper Peirson argues that the amount of force he employed to secure Mr.
McMullin was reasonable under the circumstances and that, alternaitivelypt beyond
debate whether the force in question exceeded a “clearly establishg@dSuch that he
would be deprived of qualified immunity. Def.’s Mot. Sumdn at 2, 120. When
navigating a claim fosummary judgmeninvolving qualified immunity, it is “wise for
courts to cabin these standards and keep them logically distinct, first identifying the version
of events that best comports with the summary judgment standard and then asking whether,
given that set of facts, a reasonable officer should have known that his actions were
unlawful.” Morelli v. Webster552 F.3d 12, 19 (1st Cir. 2009)As the first step oh
gualified immunity inquiryasks in essence, whether excessive force has been established
under the Fourth Amendmenwill consider first the Plaintiff’'s excessive force claim and

then turn to the application of qualified immunilg. at 23.



|. Excessive Force Under 42 U.S.C. 8§ 1983 and The Fourth Amendment

Trooper Peirson is entitled to summary judgment on Mr. McMullin’'s excessive
force claim because the amount of force Trooper Peirson used to effectuate Mr.
McMullin’s arrest was reasonablender the circumstances, antherefore,was not
objectionable under the Fourth Amendment.

The Fourth Amendment guarantees the government will not violate an individual's
right “to be secure in their persons . . . against unreasonable . . . seibuB2€ONST.
amend. IV. As established @Graham v. Connqrthis protection extends to citizens in the
context of an arrestt90 U.S. 386, 388 (1989However, thisconstitutional shield does
not wholly forbid the use of force in an arrest; instead, it is well-established that “the right
to make an arrest or investigatory stop necessarily carries with it the right to use some
degree of physical coercion or threat thereof to efféctdat. at 396. Thus, Imust evaluate
the Plaintiff’'s claim of excessive force through the lens of theurth Amendment’'s
“objective reasonableness” standarkich requires plaintiffs to “show not only that [the
law enforcement officer] employed force . . . but also that that level of force was objectively
unreasonable under the circumstancesérnandezsalicrup v. FiguerogSancha 790
F.3d 312, 326 (1st Cir. 2015).

The determination of whether the force used by the law enforcement officer was
objectively unreasonable requires courts to engage in “@rf@etsive inquiry that is highly
sensitive to the circumstances of the particular cakerett v. Town of Yarmouti831
F.3d 140, 148 (1st Cir. 2003).mustlook to the totality of the circumstances and consider

a variety of factors which may include: “the severity of the crime at issue, whether the
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suspect poses an immediate threat to the safety of the officers or others, and whether he is
actively resisting arrest or attempting to evade arrest by flightdham 490 U.S.at 396
Although this inquiry is faeintensive, if the facts viewed most favorably to phaintiff
do not permit a finding that the officer's use of force was excessive under the
circumstancesa court should grant the officer's summary judgment motiSee, e.g.
Manchester v. Cumberland Cty. Sheriff's DepX17 WL 1954761, at *4 (D. Me. M40,
2017)(concluding after aeview of the facts that because “[n]one of th[e] evidence directly
or indirectly contradict[ed] [the police officer’s] affidavit that he did not use any physical
force,” summary judgment must be granted.).

A. Reasonableness Underaham

1. Severity of the crime

The record establishes that Trooper Peirson had probable cause to arrest Mr.
McMullin for criminal OUI, 29A M.R.S. § 2411; DSMF § 17; JSF 1 2. Criminal OUl is a
“serious offense,” albeit one that does not always present the same degree of risk that may
be present in the context of an “officer confront[ing] a suspect engaged in an offense like
robbery or assaultParker v. Gerrish547 F.3d 1, 9 (1st Cir. 2008Here, Plaintiff was
very much inebriatedard he behaved in an irresponsible and defiant manner. Thus, even
though Mr. McMullin’s drunken behavior, standing alone, would not call for an
overwhelming application of force, it necessitated a physical intervention and significantly
complicated Trooper Peirson’s efforts to take Mr. McMullin into custody. Moreover, Mr.

McMullin’s failure to submit to arrest generated both a threat to public safety and a
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resistance scenario that justified a somewhat greater application ahianaaerely laying
hands on his person.
2. Threat to safety
Mr. McMullin did not pose an immediate physical threat to the safety of Trooper
Peirson or otherduring his sobriety testHowever, after being informed that he would be
arrested, Mr. McMullin refused to submit to arrest and led Trooper Peirson in an unsafe
do-si-do in the middle of the roadway. This behavior presented a hazard to his safety and
the safety of Trooper Peirson, andatjuiredTrooper Peirson to adopt a somewhat more
commanding rathod of subduing Mr. McMullin. Moreover, because this encounter took
place in the roadway, it was reasonable for Trooper Peirson to attempt to bring the matter
to a close expeditiously.
3. Actively resisting arrest
In this case, the recordincluding thevideo recoding, the deposition transcripts,
and even Mr. McMullin’s owniestimony and admissiorsestablishes tha#ir. McMullin
continued to resist arrest throughout the encouritas. clear Mr. McMullin wasneither
subdued ar nonresistant until aftére was handcuffedapproximately two minuteafter
he had been informed he was under arrest and following three or four blows from Trooper

Peirson®

5> See, e.g., Parkeb47 F.3dat 9 (commenting that “the offense of resisting aremild certainly pose a
risk to an arresting officer.”).

6 The Plaintiff made a point of disputing the reasonableness of the force useaopgrTPeirson on the
basis that it was administered with a closed fist. This assertion ysdiled by TroopePeirson, who
maintained the blows were administered with an open hand. Whether the &sradministered with an
open hand or closed fist is not determinative in my view because an open Handathl involve as
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Regardless of his motives, Mr. McMullin admits to having refused to submit to
arrest by consistently backing away from Trooper Peifsbover a minute-resulting in
Trooper Peirson’seasonabléelief that force was necessary to effectuate the aBest
e.g., Poole v. City of Shrevepos®1 F.3d 624, 629 (5th Cir. 2012) (holding that the force
used by arresting police officers was not excessive because the plaintiff “refused to
comply” with the police officer’s repeated command to “turn around and give up his right
arm” and instead who backed away from the officersthedresponded with “escalating
verbal and physical resistance”). Once Trooper Peirson grabbed Mr. McMullin’s wrist in
an attempt to restrain him, Mr. McMullin continued to refuse to comply with Trooper
Peirson’s demandhat he submit to arrest, ultimately requiring Trooper Peirsopuib
Mr. McMullin’s wrist out from under his body after 44 seconds of struggle.

In his claim, Mr. McMullinglosses over his initial refusal to submit to arrest by
characterizing his actions as “casudigcKing] away from the Tooperfor a little over
one minute.”Pl’s Resp.to Def’s Mot. Summ J. 6-7 ECFNo. 29, #25758). However,
this description is in direct conflict with the video recording which shows an intoxicated

Mr. McMullin erratically backing away from Trooper Peirson all the while refusing to

much force as a closed fist, dependamgthe manner of delivery. The Plaintiff has failed to supply
and | am also unaware -efany precedent in which a closed fist was considered presumptively
unreasonable. Instead, courts must evaluate the use of force within et cbtihe situation andave
found even greater levels of force reasonable under the Fourth Ametsifobjective reasonableness”
standardSee, e.g.Statchen v. Palmei623 F.3d 15, 17 (1st Cir. 2010) (finding that a police officer
“kneeing and hitting” an arrestee was reastmahder the circumstances).
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submit to Trooper Peirson’s consistamid calm demands thiaé turn around and put his
hands behind his back.
a. Continued resistance

Once the situation escalated and Trooper Peirson grabbed Mr. McMullin’s wrist,
Mr. McMullin’s claims of nonresistance hinge on his assertiwat he was knocked
unconsciousafter the first blow from Trooper Peirson. TH&aintiff's argument
presumably folbws that if he was unconscious, he could not have actively resistecfarrest.
However, this argument is, at best, inconsistent with the record. While | must consider the
facts in the light most favorable to the Plaintiff, the Plaintd&hnot survive summgar
judgment on facts that are unsupported by the recowit v. Harris 550 U.S. 372, 380
(2007) ("When opposing parties tell two different stories, one of which is blatantly
contradicted by the record, so that no reasonable jury could believe it, a court should not

adopt that version of the facts for purposes of ruling on a motion for summary judgment.”)

" Plaintiff cannot create a factual dispute when his claimed actions ardydo@matradicted by the video
recording to which the parties have stipulated. In such cases, susgtsview| | the facts in the light
depicted bythe videotape.Scott v. Harris 550 U.S. at 3881. Unlike cases in which the video recording
revealed that the Plaintiff's actions were passive and therefore force wessamablesee e.g,
Blackstone v. Quirino309 F. Supp. 2d 117, 128 (D. Me. 2004), the present record contains audio and
visual evidence of Mr. McMullin’s continued resistance to arrest.

8 As a general rule, force applied after an arrestee is subdued and nonrissitpattively unreasonable.
Seege.g, Jennings v. Joned99 F.3d, 6 (1st Cir. 2007) (indicating that a jury could reasonably conclude
the force administered by a police officer was unreasonable under ttie Amendment when testimony
indicated that the police officer “continued to twist [the age's] ankle aftefthe arrestee] had stopped
resisting and was under control,” eventually breaking the anklmjsdon v. Town of Greenvill&2
F.Supp.2d 117, 122 (D. Me. 1999) (indicating that, if accepted, the Plaintiff's versiomtg-ewdich
included the arrestingfficer slamming the Plaintiff's head on the police car and grajpthia Plaintiff
by the hair and slamming his face onto a gravel road aft@din&iff was handcuffed-could reasonably
lead a jury to find a violation of the Fourth Amendment).
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Despitehis claims of unconsciousnesaused by Officer Peirson’s first blowlr.
McMullin admits to having moved his hands in front of his face and exclaiming “Officer!”
prior to the second blow. Similarly, Mr. McMullin admits to speaking prior to the third
blow and soon after the fourth blowMr. McMullin further undercuts his claim of
unconsciousness by acknowledging he “[spoke] to Trooper Peirson throughout their
struggle.” DSMF { 87 Thistestimony is confirmed by the audio from the video recording
which captured Mr. McMullin’s voice at many points throughout the confront&tion.

Considering these facts, and in order to accept that Mr. McMullin was unconscious
when he was struck the second, third,possiblyfourth time,“a jury would have to
conclude that McMuih was able to carry on a lucid conversation with Trooper Peirson,
while unconscious.Def.’s Reply Mem in Suppof Mot. Summ.J.,, 4 (ECF Na 34, #314)
Evenif | assume all objective evidence to the contrampatthere is a factual dispute
regarding whether Mr. McMullinwas renderedunconscious by the first blow, his
unconsciousnessould only have beemomentaryand occurred during a periatlring
which no blows were administered. This is confirmed by the ineluctable conclusion that
he was lucid enough to speak and move his arms foritve second blow from Trooper

Peirson.

9When ficed with incredulity from counsel regarding his alleged unconsciousisthtevidence of having
spoken at various times throughout the physical altercation, Mr. McMeliteated from his absolute
insistence he was knocked unconscious and concededyltear@been “semi” unconscious. McMullin
Dep. 40-46 (ECF No. 20-7, #156).

0 In his deposition, Mr. McMullin confirmed his voice at various points througltoetrecording.
McMullin Dep. 40-46 (ECF No. 20-7, #161-63).
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To support his claim, Mr. McMullialsocites testimony from one of the passengers,
Kylie Tibbetts, who asserts Mr. McMullin was knocked unconscious, but only after the
third blow from Trooper PeirsonThis testimony, which does not align with Mr.
McMullin’s timeline of the interactiomnd which is based on observations from a witness
without a clear view of the strugglis similatly contradictedoy the objective evidence in
the summary judgmemecord to wit, the video, which confirms Mr. McMullin spoke to
Trooper Peirson following the third blow.

In light of Mr. McMullin’s continued resistance, the use of force in order to
effectuate his arrest was reasonalileurts must evaluate the use of force within the
context of the situation and allow “for the fact that police officers are @dterd to make
split-second judgmentsin circumstances that are tense, uncertain, and rapidly evelving
about the amount of force that is necessary in a particular sittidBoeham 490 U.Sat
397. Thus, courts have found punches or even greater lef/Blsce reasonable under the
Fourth Amendment’s “objective reasonableness” standaes, e.g.Statchen v. Palmer
623 F.3d 15, 17 et Cir. 2010) (finding that a police officer using “considerable” force in
the form of “kneeing and hitting” an arrestee who, like Mr. McMullin, was intoxicated and
refusing to submit to arrest, was reasonable under the circumstéwss);. Harris 550
U.S. 372 (2007) (affirming that, in light of the risk of bodily harm the arreste@@nac
posed to both the public and the officers, the use of “deadly force” in the form of ramming
the arrestee’s car off the road was reasonable).

Trooper Peirson was faced with an intoxicateah consistently resistingrast—

both verbally and physicaly-afterrepeated requests for compliant@response, Trooper
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Peirson administered force in the form of three to four blows to thedrehothmediately

ceased the use of force once Mr. McMullin had been handcuffed. Under these
circumstances, Trooper Peirson used force that was “consistent with the amount of force
that a reasonable police officer would think necessary to bring the arrestee into custody.”

Gaudreault v. Municipality of Salem, Mas$23 F.2d 203, 205 (1st Cir. 1996).

[I. Qualified Immunity

The doctrine of qualified immunity protects law enforcement offitfeosn liability
for civil damages insofar as their conduct does not violate clearly established statutory or
constitutional rights of which a reasonable person would have khoWarlow v.
Fitzgerald 457 U.S. 800, 818 (198Zurthermorethis expansive principle protecisl|
but the plainly incompetent or those who knowingly violate the |&walley v. Briggs
475 U.S. 335, 341 (19863ee alsdMacDonald v. Town of Eastham45 F.3d 8, 11 (1st
Cir. 2014)

A qualified immunity analysiggenerally entail& twoprong approachPearson v.
Callahan 555 U.S. 223, 2322009) Saucier v. Katz533 U.S. 194, 2012001). In the
First Circuit, the second prong of this analysis has been subdivided intajumees which

are “functionally identical” to theest requiredby Saucier Seelennings v. Jone499 F.3d

1 Mr. McMullin also offers vague argument that the alleged severity of his infolieaing the altercation
is indicative of the excessiveness of the force used against him. However, Mr. Mdidtirto submit
any evidence substantiating the extent of his injuries or the treatmestdieed, despite the Defendant
drawing attention to this factual deficiency. Without a factual basis toasutagée his claims, | cannot
consider the extent or severity of his alleged injuries in my analysis.
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2, 10 (1st Cir. 2007)Thus, on the one hanthe court considers whether “the facts, taken
most favorably to the party opposing summary judgment, make out a constitutional
violation.” Ford v. Bender768 F.3d 15, 23 (1st Cir. 2014). On the other, the dookis
to “whether the contours of the right, in general, were sufficiently clear, and whether, under
the specific facts of the case, a reasonable defendant would have understood that he was
violating the right.”1d. (citing Maldonado v. Fontaness68 F.3d 263, 269 (1st Cir.
2009))1? In this secondnquiry, “[tihe burden of demonstrating the law was clearly
established at the time of the alleged constitutional violation is on the plaiMd€rath
v. Tavares757 F.3d20, 29 (1sCir. 2014).As stated by the Supreme Court, ga}ts have
discretion to decide the order in which to engage the[ ] two [qualified immunity] ptongs
however, “under either prong, courts may not resolve genuine disputes of fact in favor of
the party seeking summary judgmenidlan v. Cotton572 U.S. 650, 656 (2014).
Concluding, as | have, th#te materiafacts taken in thdight most favorable to
the Plaintiff, fall short of making out a constitutional violation because the force

administered wasbjectivelyreasonable under the circumstandesecesarily follows

12 As discused inAdle v. Maine Police Department
The intersection between summary judgment and qualified immunity camcke to
navigate. The difficulty arises because the summary judgment staedaicks absolute
deference to the nonmovant's factual assertions (as long as those assertionsrarargut fo
on personal knowledge or otherwise documented by materials of evidentiary)gualit
whereas qualified immunity, when raised on summary judgment, demands defertre
reasonable, if mistaken actions of tmevant. In order to ease this inherent tension, we
think it wise for courts to cabin these standards and keep them logically diftitct
identifying the version of events that best comports with the summary @mdgtandard
and then asking whether, given that set of facts, a reasonable officat bhwalknown
that his actions were unlawful.

279 F. Supp. 3d 337, 349-50 (D. Me. 2017) (internal citations omitted).
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that TroopePeirson is entitled to qualified immunity. However, while | recognize that the
margin between “objectivelytinreasonable force and “clearly established” unreasonable
force is a very narrow ongéthere is an actual margifisela v. Hughes138 S. Ct. 1148,

1152 (2018) (discussing the “hazy borders” that often exist in excessive forcg cases
Mullenix v. Luna136 S. Ct. 305, 312 (2015) (same, noting that qualified immtais

hold in these areas)To defeat qualified immunity, Mr. McMullin must rely dialearly
established law'by, for example,“identify[ing] a case where an officer acting under
similar circumstance$ was held to have violated the Fourth Amendmaentiite v. Pauly

137 S. Ct. 54852 (2017). “Whilat is not necessary for the [p]laintiff to find an identical
case, ‘existing precedent must have placed the statutory or constitutional question beyond
debate.”” Adle v. Maine State Police DepNo. 1:15CV-458-NT, 2017 WL 3902859, *12

(D. Me. Sept. 6, 2017) (quotinitullenix, 136 S. Ct. 305, 308 (2015)Assuming,
arguendo, that there are rational people among us who would take exception to the amount
of force Trooper Peirsoapplied to Mr. McMullin, the record in this case simply does
permit the finding of a nodebatable constitutional violation. Nor does the law in this
circuit. Satchen v. Palmer623 F.3d 15 (1st Cir. 2010) (affirming summary judgment for

officers who employed force to arrest an individual for public drunkenmgssh force

13 See Roy v. Inhabitants of City of Lewistd® F.3d 691, 695 (1st Cir. 199¢4)n theory, substantive
liability and qualified immunity are two separate questions and, indeedbenaubject to somewhat
different procedural treatment. In police misconduct cases, howeveryupineng Court has used the
same'objectively reasonablestandardn describing both the constitutional test of liability. and the
Court's own standard for qualified immunitycitation omitted).
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included “kneeing and hitting” and produced broken ribs from a fall to the gehumtb
the plaintiff's initial failure to submit).
CONCLUSION
For the foregoing reasons, the co@RANTS the Defendarg Motion for
Summary Judgment.
SO ORDERED.
Dated this 16tllay ofJanuary, 2019

/s/ Lance E. Walker
U.S.DISTRICT JUDGE
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