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UNITED STATESDISTRICT COURT
DISTRICT OF MAINE
NATIONAL FIRE ADJUSTMENT
COMPANY, INC.,
Plaintiff
V. No. 1:18-cv-00008-LEW
ERIC A. CIOPPA, SUPERINTENDENT

OF THE MAINE BUREAU OF
INSURANCE,

N N N N N N N N N N N N

Defendant

DECISION AND ORDER

The Plaintiff National Fire Adjustment Company, Inc., seeks a declaratory
judgment stating that the Defendant, Eric Cioppa, cannot engdr¢eM.R.S. § 1476,
which requires that public adjusters adhere t@6ahour waitingperiod beforesoliciting
business from Maine citizensr offering a contract for public adjustment services
According to Plaintiff, the statute violates Plaintiff's first amendment speech rights. The
parties request a judgment on a stipulated record.

BACKGROUND

National Fire Adjustment Company, Inc. (“Plaintiff” or “NFA”) provides licensed
public insurance adjustment services for clients who have suffered property damage in the
State of Maine.Stip. Facts] 14. NFA holds an active resident adjuster license from the

State of Maine’'s Department d®Professional and Financial Regulation, Bureau of
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Insurance.ld. T 15.

It is the nature of NFA'’s business to enter into contracts with property owners after
the propertywners suffer a logasured by an insurance company. When a propevher
retains NFA’s services, NFA’'&mployeesprovide lossadjustments services to the
property owne which services, ideally, will provide the property owner with a method for
adjusting (placing a value on) the insured kbsdis more favorable to the property owner
than the method usebly adjusters employedr contractedby the propertyowner’s
insurance company. By providing this service, NFA’s adjusters (sometimes called “public
adjusters”) help ensure that property overszttle coverage claims with theirsurance
companies for fair valueld. § 6. In return for their services, public adjusters charge a fee
to the policyhdder. The fee is usually a percentage of the overall damage recovery paid
by theinsurance companyld.

Since 1997, through the Maine Insurance Code, the State of Maine has restricted the
ability of public adjusters to solicit business within al&r windowfollowing a loss.In
its current form' the so-called “36-Hour Rule” reads as follows:

1. Solicitation. An adjuster seeking to provide adjusting services to an

insured for a fee to be paid by the insured may not solicit or offer an

adjustment services contract to any person for at least 36 hours after an

accident or occurrence as a result of which the person might have a potential
claim.

! The Legislature amended the-B6ur Rule both before and after its initial passage. In its initially
proposed form, the Rule stated that public adjusters “may not solicit or otheffeisadjustment services.”
Stip. Facts | 35, citing L.D. 335, § 1 (118th Legis. 1997). As first enacted, teestfatdd that public
adjusters “may not solicit or offer an adjustment services contréty 37, citing Comm. Amend. A to
L.D. 335 (118th Legis. 1997).



24-A M.R.S. § 1476(13.

When it reviewed the merits of the proposed legislation, and in the course of
delibemtions that resulted in amendments to theH86r Rule, the Legislature did not
consider or rely on any factual findings of fraudulenisleading, intrusive, or otherwise
concerning communications by public adjuste8sip. R.| 43.

Defendant Eric Cioppe the Superintendent of the Maine Bureau of Insuraltte.

1 24. The Maine Bureau of Insurance is one of five agencies within the State of Maine’s
Department of Professional and Financial Regulatitth.] 25. The Maine Bureau of
Insurance regulates the State’s insurance industry, includingjcéysing insurance
adjusters and imposing discipline for violations of the State’s insurance laws26. In
addition to other duties, Superintendent Ciojgpeharged witlprotecting consumers from
misleading or fraudulent business activitiég. § 27.

Adjustersin Maine must be licensed and are governed by a comprehensive state
regulatory scheme to protect thablic from misleading or fraudulent business activities.

Id. 1 28-29. Among other tools in his enforcement arsenal, Superintendent Cioppa is
authorized to revoke, suspend, place on probatiomtlarwiselimit the licensure of

adjustersand to impose civil penaltiemnd restitution orders, for violations of any law

2 In addition to imposing the 3@our Rule, the stata also provides that a contract for public adjuster
services may be rescinded by the property owners within two business dayxetiuson:

2. Contract provision. Any such adjustment services contract must canpaivision,
prominently printed on the first page of the contract, stating that thenpeasitracting
with the adjuster has the option to rescind the contract within 2 business d@aytheft
contract is signed.

Id. 8 1476(2). Plaintiff does not challenge the contract rescission provision.
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enforced or rule adopted by the Superintend&ht{] 2933.

Superintendent Cioppa has imposed discipline on public adjusters, including
suspensions from practice and civil penalties, for violations of tHéddé Rule. Id. T 46.

For example, in October 2013uperintendent Cioppa suspended a public adjuster’s
license for 30 days and ordered him to pay a $500 civil penalty because he had violated the
36-Hour Rule. The adjuster left two telephone messages concerning his serfaces
property owners who experienced a fire-related lédsY 47.

NFA has two employees who woas adjustersn Maine, both of whom are duly
licensed.Ild.  17. Superintendent Cioppa is not aware of any evidence that NRA’'s-Maine
based adjusters have engaged in daljse or misleading statements in their
communications with clients regarding NFA'’s public insurance adjustment serldcés.

23. NFA has instructed its adjusters in Maine to adhere to tHéoB® Rule. Id. T 48.

NFA’s public adjusters in Maine are presently adhering to thel@& Rule to avoid
discipline by the Superintendend. T 49. NFA'’s public adjusters in Maine have created
time-keeping and alert systems to ensure that they wait the full 36 hours after a fire before
contacting a property ownerd. § 50.

In addition to the foregoing stipulated facts, the parties have stipulated to the
following facts concerning the impact of tBé-Hour Rule on public insurance adjustment
services. Accordingly, the Court accepts it as establishech#iatst 36 hours after a fire
are a critical time for public adjusters to communicatii potential clients about their
services that the first 36 hours after a fire can be stressful, hectic, and traumatic for

property owners who have suffered damage; tpabperty owners may relocate to
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temporary housingnmediately after a fire loss, so that there may be a very short period
of timefor a public adjusteto locate and communicate with the policyholdéat poperty
owners may agree to cleaning autdown servicesmmediately aftesuffering a property
loss impeding the ability of public adjuster to asst#ss value of the loss; and that; b
logical extension, NFA public adjusters’ adherence to the 36-Hour Rule is causing NFA'’s
public adjusters to lose business on an ongoing blki§Y 712, 51.

Performing public insurance adjusting services for policyholders in accordance with
Maine law is a lawful business activity and is not inherently misleadohd] 13.

DISCUSSION

Plaintiff argues the 3&lour Rule violates the First Amendment because it is a
“content-and speakebased restriction on speech [that] is presumptively unconstitutional
viewpoint discrimination.” Pl.’s Mot. for Disposition of Liability Issues by Judgment on
a Stip. Rat 2, ECF No. 21 (“Pl.’s Mot.?)see alscComplaint]{ 45. In the alternative,
Plaintiff argues the Rule imposes burdens that either do not advance the State’s interest or
sweep more broadly than necessary to achieve the stated interest. Pl.’at [Zot.
Complaint §44. Defendant argues the 3four Rule directly advances a substantial
governmental interestnd is no more burdensome than is necessary to serve that interest.
Defendant’s Mem. of Law for Disposition on a Stip. R. atDef:’s Mem.”).

The First Amendment, made applicable to the States by the Fourteenth Amendment,
prohibits the States from, among other things, abridging the freedom of speecis v.
Am. Fed'n of State, Cnty, and Mum. EMf38 S. Ct2448, 2463 (2018)Persons subjected

to a deprivation of their speech rights may, pursuant to 42 U.S.C. 8§ 1983, bring an action
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in federal court to obtain declaratory or injunctive retighinst the official charged with
the enforcement of a state law that abridges the freedopeetls
So called “ommercial speechyaryingly defined in Supreme Court precedeuit
understood t@ncompasspeech uttered to markgbodsand services, is protected under
the First AmendmentVirginia Bd. of Pharmacy v. Virginia Citizens Consumeual,
425 U.S. 748762(1976). More precisely, providers of good and services and consumers
are entitled to engage in commercial speech activity without unduly burdensome
interference by the governmend. at 756, 762-64.
Advertising, however tasteless and excessive it sometimes may seem, is
nonetheless dissemination of information as to who is producing and selling
what product, for what reason, and at what pri€e.long as we preserve a
predominantly free enterprise economy, the allocation of our resources in
large measure will be made through numerous private economic decisions.
It is a matter of public interest that those decisions, in the aggregate, be
intelligent and well informed. To this end, the free flow of commercial
information is indispensable.
Id. at 765. As set out iXirginia Board of PharmacyPlaintiff's interest in marketing its
services to prospective clients is, beyond delddserving ofprotecton under the First
Amendment. Moreover, the stipulated facts demonstrate that Plaintiff’s speech is in fact
burdened by Maine’s 3Blour Rule. Plaintiff thus has standing to préesclaim. SeeVan
Wagner BostorLLC v. Davey770 F.3d 33, 37 (1st Cir. 2034/amirez v. Sanchez Ramos
438 F.3d 92, 98 (1st Cir. 2008).

As an initial step in analyzing whether the-B6ur Rule complies with the First

31 make the observation concerning standing only because Defendant appeatesothe issue, albeit
obliquely. Def.’s Mem. at 7 & n.4.



Amendment | must consider whether the Rule shouldléeeled “contenbased” or
“content-neutral.” Plaintiff, hoping for application of strict scrutiny, advocates the former
label. Pl.’s Mot. at7-10. Defendant, seeking intermediate scrutiny, nominates the. latter
Def.’'s Mem. at 10-13.

Contentbased regulationburdenthe messengebecausehis or hermessageas
disfavored.E.g, Nat'l Inst. of Family & Life Advocates Becerrg 138 S. Ct. 2361, 2371
(2018) (nvalidating state law that compellddensed pregnancy-related clinicians to
convey a messagweferred by the stateReed v. Town of GilberL35 S. Ct. 2218226
(2015) (invalidating municipal code that categorized signs based on the type of information
conveyed affording greater of lesspermissioron that basis)Contentbased regulations
are presumptively violative of expressive rights and will stand only where the regulation is
narrowly tailored to serva compelling state interesBecerrg 138 S. Ct. at 237Reed
135 S. Ct. at 2231By comparisoncontentneutral regulations burden the messenger to
advance an interest oth#ian messageias. Rideout v. Gardner838 F.3d 65, 7¥2 (1st
Cir. 2016),cert. denied137 S. Ct. 1435 (2017) (citingard v. Rock Against RacisdB1
U.S. 781, 79X1989)) “Contentneutral restrictions are subject to intermediate scrutiny,
which demands that the law bearrowly tailored to serve a significant governmental
interest” Id. (quotingRock Against Racisd91 U.S. at 791).The distinction between
a regulation narrowly tailored to a compelling interestd one narrowly tailored to a
significant interest, is that the latter is not required to be “the least restrictive or least
intrusive mearisof serving the ends in questiond. (quotingRock Against Racisd91

U.S. at 798).



Plainiff argues the 3@dour Rule is contedbased because it disfavors the
expressive activity of public adjusters as compared to the expressive activity of insurance
company adjusters, who do not have to wait 36 hours before engaging in loss adjustment
activity. Pl.’s Mot. at 7-8 | am notentirely persuadetthat the 3éHour Rule imposes any
message bias as between public adjusters and insurance company adgfiefendant
observesDef.’s Mem. at 8, public adjusters and insurance company adjusters stand in
different positions because the insurance company adjusters work at the invitation of the
property owner. Should an insurance company adjuster arrive and communicate with the
property owner within 36 hours of a covered loss, he or she will do so in fulfillment of a
contractual obligationo do s not opportunistically to solicid contract foradjustment
services. On the other hand, it is at least conceivable that the insurance company adjuster
could take steps that compromisepossibly eversettle,a claim for coverage within the
36-hour window,while the property owner is presumed todx@eriencing a greated of
emotional disturbance. Consequently, it is at least concefvéidethe 36Hour Rule
might not beevenhanded in some instances because, oddly enough, it sweeps too narrowly
by not constraining insurancempanyadjuster speech.

Although | am not convinced on the basis of the stipulated record that-tdeu36
Rule wasdesigned to favor one speaker over angtiewas the case Vfirginia Board of

Pharmacy(invalidating restrictions on pharmacy price advertisem&agd(invalidating

4 The parties have stipulated that insurance adjusters have been known to taketisiepsen86hour
window that compromise the ability of others to fully evaluate the extentoss.
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message-bade sign regulatio)) and Sorrell v. IMS Health 564 U.S. 552 (2011)
(invalidating contentand speakebased burdens that restricted only commercial behavior
involving the exchange of informationit, nevertheless strikes me as an inescapable
conclusion that the Rule is the product of a paternalistic distasterfiemercial speech
that transpires when one partygtoommunication is presumptively in a state of emotional
upset. Given this basimderlying reality, asking ether the Rule is designed to regulate
content olis a neutral regulation directedammerce oconduct is, frankly, like asking
whethera new penny is stamped with Lincoln’s head or the Union shidldere is room

for both stamps, it so happefs.

As late as the middle part of the last century the Supreme Court likely would not
have questioned the authority of the States to shield consumers from the perceived harms
of a welttimed marketing pitch¢f. Breard v. Alexandria341 U.S. 622, 6442 (1951)
(sustaining conviction for violation of argplicitation ordinanc¢hat prohibited solicitors,
peddlers, hawkers, itinerant merchants, and transient veifficions going to private
resideres uninvited); Valentine v. Chrestense®16 U.S. 52, 551942) (sustaining
prohibition on the distribution of handbills containifgpmmercialadvertising matteyp;

but over the last 70 years there has been such a decided pendulum shift tizainone c

5> One of the greatest curiosities of the jurisprudence concerning commeegahsp that “commercial
speech” is itself a pejorative term that conveys a measuresof bia

64t is also true that the First Amendment does not prevent restrictionsediraccommerce or conduct
from imposing incidental burdens on speecBdrrell v. IMS Health In¢564 U.S. 552, 567 (2011).

"In Reed the Supreme Court observed that “a corbesied law that restricted the political speech of all
corporations would not become content neutral just because it singlezbrpotations as a class of
speakers.” 135 S. Ct. at 2230 (citi@gizens United v. FE(558 U.S. 310, 340-41 (2020)
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help but surmise that majority ofthejustices on th&upreme Courtire of the view that
theFree Speech Clausesas much inspired by de Gmayasby Milton, Locke, or Mill.
Given this pendulum shift, | fail to see how Defendant can expect me to articulateevhy
36-Hour Rule is anything other than a vestige of an earlier era’s bias against commercial
speech in generalHowever, the other stamp fits too, and the Supreme Court has held that
a statés interest inpreventinga harm can be exercised in a manner that prevents a particular
messagérom being received in the first placEla. Bar v. Went For [tinc., 515 U.S. 618,
631 (1995)applying intermediate scrutiny after observing that “the harm posited by the
Bar is as much a function of simple receipt of targeted solicitations within days of accidents
asit is a function of the letterontents”). Consequently, | will apply the intermediate
scrutiny testset forth inCentral Hudson Gas & Electric Corporation v. Public Service
Commission of New Yqrk0O0 S. Ct. 2343 (2005).

The Central Hudsortest has four parts:

At the outset, we must determine whether the expression is protected by the

First Amendment.For commercial speech to come within that provision, it

at least must concern lawful activity and not be misleadiNgxt, we ask

whether the asserted governmental interest is substantial. If both inquiries

yield positive answers, we must determine whether the regulation directly

advances the governmental interest asserted, and whether it is not more

extensive than is necessary to serve that interest.
447 U.S.at 566 The parties agree that the speech of public adjusters is lawful and not
misleading The remaining issues are whether the government interest is subsdadiial,
if so, whether the regulation advances the interest without overburdening legitimate

expression.

| find the interest to be “substantial.” Defendant explains that the intackstaced
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by the 36Hour Ruleare pofessional regulation and consumer protectiDef.’s Mem. at
8-9, 16. “Most notably’ saysDefendant, the Rule protects the privacy“wtiinerable”
property owners by sparing them the indignity of “eoldl solicitations.” Id. at 89, 14.
While many philosophers would say that intellect is without purpose in the absence of
passion, therare those who wouldlso allowthat strongpassionarethe enemy of reason.
Most people can imagine, if they have not experienced, how an extreme mistatune
temporarilyundermine the ability to make sound decisiohdditionally, the Supreme
Court has heldspecifically, that “targeted solicitations within days of accidents” are a
“harm” that the State of Florida could redress in the context of attorney regfiafiemt
For It, Inc., 515 U.Sat631. As resilienas the people of Maine may be, | cannot say they
are any less susceptible to “targeted solicitations within days of accidents” than the people
of Florida. Moreover, | think that common sense suppbedinding that the average
person would prefer the solicitation mail at issudMant for If to the coldcall knockat
the door that is at issue in this case.

Defendant alsargues the 36lour Rule is particularly weighty because it seeks to
maintain professional standard#é speeckrelatedregulation of*professional condutt

will be toleratedf it imposes only afiincidental” burden orspeechactivity. Becerrg 138

8 Plaintiff says Defendant’s showing on the interest issue is juzde. Although the opinion expressed in
Breardas to the constitutionality of absolute prohibition on exddl solicitations has been discredited, the
BreardCourt took it as a givethat the public, as a general rule, harbors an aversion toealbkblicitation.
341 U.S. at 6227 & n.3. See also Florida Bar v. Went Forlibc., 515 U.S. 618, 6228 (1995) (observing
that the Bar mustered an “anecdotal record . . . noteworthy for its breadtht@ht kgt also stating, “we
do not read our case law to require that empirical data come to us accompanieddiy @ ackground
information. . . . [and] are satisfied that the ban on dimeit solicitation in the immediate aftmath of
accidents . . . targets a concrete, nonspeculative harm”). Plaintiff has not pdreuadhat it would be
improper for me to similarly credit Defendant’s assertionsiatiee desire of many property owners that
the immediate aftermath of a filess not include coldall solicitations.
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S. Ct. at 2373. For example Qralik v. Ohio State Bar Associatiof36 U.S. 4471978)
the Supreme Court upheld the imposition of professional sanctions against a lawyer who
engaged in personal solicitation of accident victanthe hospital and in their homeBhe
Court specifically held “that the State or the Bar acting with state authorizatien
constitutionallymay disciplinea lawyer for soliciting clients in person, for pecuniary gain,
under circumstances likely to pose dangers that the State has a right to prieven®49.
Although the rationale for the holding restkdavily on “the profession’s ideal of the
attorneyelient relationship,”id. at 454, the solicitation restriction @hralik was also
absolutejd. at 453 n.9and was not limited as to time or place, as it is hdtereover, the
underlying interest, said to be the prohibition of barratry, champerty, and maintadance,
at 454 n.11, is not entirely absent from the public adjuster’s business férrralathese
reasons, in my estimation, the State’s interest in professional regulation is not insubstantial
in this case.

Finally, | must consider whether the-B®ur Rule advances the interest in question,
and whether its permeable enough to stand against the first amendmenviggleed up
by Plaintiff. On the first of thesessues, Iconclude that the Rule advancegravacy
interest, although some of the argument advanced by Defendant is not helpful on that point
(see below). In addition, the Rule advances the interest in professional regatadion

consumer ptection; specificallythe creation of a buffer period in which property owners

9 “The interest of the States in regulating lawyers is especially gmead kwyers are essential to the
primary governmental function of administering justice, and have iualigrbe ‘officers of the courts.
Goldfarb v. Virginia State Ba#21 U.S. 773, 792 (1975).
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cannot compromise their rights through a contingeatontract. Therefore, | reach the
issue of permeability.
Defendant argues the 36our Ruleis exceptionally permeable to speech activity.
Specifically, Defendant states:
The 36Hour Rule limits only the soliciting or offering of an “adjustment
services contract . . . to an insured for a fee” during the 36-hour period. The
statute does not prohibit a public adjuster from communicating with victims
(e.g., via direct discussion or dissemination of generic-f@stices
information; responding to consurAertiated contacts; engaging in
promotional advertising or untargeted mailers to the public-e8n)long
as the adjuster do@e®t solicit or offer a fedor-service contract during that
time. Further, the public adjuster would be unimpeded in asking the victim
if it would be okay for the adjuster to take pictures of the scene, or to
recommend that the victim preserve certain things (i.e., not to immediately
agree with the company adjuster to cleaning ordearn services).
Def.’'s Mem. at 910.1° In reply, Plaintiff argues that thactuallanguage of the 36lour
Rule is not that permissive. PIMot. at 9. Plaintiff has a point. The Rule states that
public adjusters “may not solicit or offer an adjustment services conti2¢# M.R.S. §
1476(1). The Legislature’s use of the disjunctive “or” reflects its understanding that
solicitation is not the same thing mskingan offer. Black’s Law Dictionary tells us that
the term “solicitation” includes “[a]n attempt or effort to gain business,” and provides as
an example attorney advertisements. Black’s Law Dictionary (10th ed. 2014).

It is an ageold maxim that atatuie must be construed according toatslinary

meaning “for were a different rule to be admitted, no [person], however cautious and

10 Defendant’s argument that the Rule allows for so much communication isgatibla with Defendant’s
argument that the rule promotes a privacy interest. However, | do ndtRegeindant’s sggestions as to
the amount of speech activity permitted by the Rule.
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intelligent, could safely estimate the extent of his [or her] engagements, or rest upon his
own understanding of a law, until a judicial construction ... had been obtaiGeden v.

Biddle 21 U.S. (8 Wheat.) 1, 890 (1821). Consistent with this maxim, ldaine court
construing the 36-Hour Rule would treat the question as one of law, would give the words
“their plain and ordinary meaning,” and would seek to avoid treating words and phrases as
mere“surplusage’ Passamaquoddy Water Dist. v. City of Eastpb®98 ME 94, 1 5, 710

A.2d 897, 899 Based on my reading of the-Bbur Rule, the ban on “solicitation” is
exceedinty broad and acts as a powerful deterrent to even educatiotrebch activity

within the 36hour window. In my view, it iextremelyunlikely that the averageroperty
ownerthrough an exercise of common sense would reg@wmdational outreach activias
anythingother tharsolicitation. If offensewas taken by a property ownand ifDefendant
received a complaint, it seems to me that Defendant wowddumly hardsressed to draw

clear lines between educational speech and solicitation spespgéciallywhere the
speakers only present on the scene to serve a commercial interest. In any case, Plaintiff's
speech rights should not rest precariously on how Defendant chooses to characterize certain
speech when the distinction between the two, in the world of three dimerappesys to

be tissue thin. | expect that Defendant likewise would prefer a less slippery footing upon
which to ground his enforcement and disciplinary actions. The benefit of giving words in
the statute their plain and ordinary meaning, is that the public charged with knowledge of
and compliance with its prohibitions do not need to guess correctly as to the meaning that
the official charged with its enforcement may give it. The people of Maine are governed

by laws, not by the intention of legislators or the state officials charged with enforcement

14



of the laws. The text of the statute is the law, even if, as Defendant urges, it is not what
was intended! Were it otherwise, it would be like empef@aligulaposting edicts Igh
up on the pillars, so that they could not easily be read.

In short, t gands to reason that Plaintiff does not believe itaanmunicate with
property owners to share its knowledge or describe its services during tioe3period
without getting scorched. Moreover, given Defendant's argument, it is apparent that
Defendant perceives the need to mamme allowances for the communication of
information related to loss adjustment services. Defendant has also agreed to a stipulation
that the burden is significant from an economic perspective. Still, it does not necessarily
follow that Plaintiff’s inability to strike while the iron is hot is offensive to the Free Speech
Clause of the First Amendment.

While | accept that the 3Blour Rule imposes an opportunity cost for Plairtithe
parties have stipulated to that effect neverthelessonclude thatto the extent the 36
Hour Rule prohibits the actual offer of a public adjustment contitaet36-hour dely is
an “incidental” imposition that servessubstantiatonsumer protectiomterest However,
| also conclude that the ban aall solicitation activity, temporary as it may be, is an

excessively paternalistic prior restraint on speauth, as such, seps more broadly than

111 do not find any support in the record that there is a difference betweemthmye used in the statute
and what the legislature intended. Even if there was such evidencedinabwredit it in the least. To
the extent that there is any difference between what the legislaturéediessuming thatuch a thing is
ever knowable, and the plain language of the law it passed, that is a problkém palitical branch to
address. The Court is not equipped with the metaphysical ability to divine fmupobf the legislators’
individual and collective intent as to what they thought the bill might degidebate, committee markup
and final passage. Even if armed with sushahility, it would be distinctly undemocratic to rely on the
Court, fingers crossed, as the Oracle of Delphi to reveal what was intendeddwy theeh if it flies in the
face of what the law says.
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is necessary to serve th@ated interestsPublic adjusters are not attorneys subjet¢hé&o
heightened professional standard at worhralik, and their services are lawful and not
inherently misleading. Moreover, the privacy concern has been given little weight in other
cases involving bans on direct solicitation activity. In my view, the interests in professional
regulation and privacy do not support the temporary ban on solicitation speech. While it
is understandable that many individuals would prefer not to receive solicitation of this kind
shortly after suffering a losthere are others who may welcome and benefit from the public
adjuster’'s message. Those who are offended by such aatwitf course free toexpress

their view and turn awaynwelcomecallers Our free speech rights demand a certain
degree of personal fortitude.

Finally, in terms of the interest in consumer protectiprghibiting the offer of
contract for 36 hours and allowing for rescission for anothdroiBSs isa fully adequate
means ofserving that interes It is not necessary to ban all solicitation as well.
Permitting lawful solicitation that is not inherently misleading, while prohibiting conduct
that involves closing a contract, in my view achieves the balance commanded by the Free
Speech Clause or, more precisely, the intermediaiginy, commerciatpeech wax

applied to the Free Speech Clause (and discussed in three concurring opirargjah

12 0ther courts have similarly overturned state law#icting solicitation activity by public adjusterSee
Atwater v. Kortum95 So0.3d 85, 87 (Fla. 2012) (concluding that éhd@r ban on solicitation and any
“contact” was excessiye Ins. Adjustment Bureau v. Ins. Comm’r for Commonwealth of 322 A. 2
1317, 13224 (1988) (concluding that requirements of a bond, a form contract, -@dgurescission
period, and a prohibition on misrepresentation were protection enoughvatidating a 24our ban on
solicitation as an excessive prior restraint peexh).
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Hudson | therefore grant Plaintiff partial relief, solely with respect to the prohibition
against solicitatiort®
CONCLUSION
Plaintiff's request for judgment on the stipulated record is granted in part and denied
in part. The Court herebyeclaresas unconstitutionain violation of the Free Speech
Clause, that portion of 24-A M.R.S. 8 1476(1) that prohibits solicitation of public adjuster

servicest*

So ORDERED.
Dated this 8 day ofJanuary, 2018.
/s/ Lance E. Walker

LANCE E. WALKER
UNITED STATES DISTRICT JUDGE

13 n fashioning a remedy, the Court can wield a carving kaifeer than an axe‘Severability is a matter

of state law,"R.l. Med. Soc'y v. Whitehoys239 F.3d 104, 106 (1st Cir. 2001), and “Maine law mandates
that the ‘provisions of the dtaes are severable [MS Health Corp. v. Row®&32 F. Supp. 2d 183, 186 (D.
Me. 2008) (quoting 1 M.R.S.A. 8 71(8)). “An invalid portion of a statute or an ordénaiticresult in the
entire statute or ordinance being void only when it is such an integradrpoftthe entire statute or
ordinance that the enacting body would have only enacted the legislation as & wlitery Retail
VenturesLLC v. Town of Kittery2004 ME 65, 18, 856 A.2d 1183, 1190. Here, the two prohibitions in
the 36Hour Rule are severable for purposes of remedy.

14 The stipulated facts do not describe circumstances suggesting the negahtivimrelief at this time.
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