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UNITED STATES DISTRICT COURT
DISTRICT OF MAINE

RONALD HANSON, )
Plaintiff ))
V. ; 1:19-cv-00393JDL
CORRECTIONAL HEALTH ))
PARTNERS, LLC, et al., )
Defendants ) )

RECOMMENDED DECISION ON MOTIONSTO DISMISS
In this action, Plaintiff, a former inmate at tkennebecCounty Correctional

Facility, allegeshat Defendants violated his constitutional righntsl his rights undestate
and federalaw when medical treatment was administered to him performed atiltios ja
Octoler 2, 2015. (Complaint, ECF No. The matter is before the Court iremotionsto
dismiss of Defendants Correctional Health Partners, LLC, Jeff Archambeau, Dr. Jennifer
Mix, Dee Butler, and Dr. Teresa Mayebllectively, the‘CHP Defendats’) and, sepately,
of Defendant Kimberly Vigue. Motions,ECF Na. 8, 9.)

After review of the complaint and the partissbmissions, | @canmend the Court
dismiss the motions as moot with respect to counts 5 through 10 of Plaictiffiplaint and
grant the EIP Defendats’ motion to dismissany vicarious liability claimPlaintiff has

asserted against the CHP Defendamtounts 1 through 4f the complaint.

1 Defendant Tim @rham tasnat yet beersaved withthe complaint.The Court grantg Plaintiff’s motion to
exterd the time to comple and fle proof of servceon Defandant Canham (EE No. 27) to March 14, 2020.
(ECF No. 28.)
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BACKGROUND

The facts set forth below are derived from Platfditomplaint. (ECF No. ).
Plaintiff’s fadualallegations are deemé&de when evaluating a motion to dismigsKeev.
Cosby 874 F.3d 54, 59 (1€ir. 2017).

Plaintiff alleges that o©ctober2, 2015, while he was an inmate at Kennebec
CountyCorrectional Fatity, hewasassauted by Defendant Vigue, a nurse employed by
Defendant Correctional téh Patners, LLC whenDefendant Vigue improperly performed
an unauthorized medical procedure on him and otherwise made offensive physael con
and comments. (Complaifif 35-36, 38, 40-41.) Plaintiff further asserts that as a result of
DefendantVigue’s actionshe suffered a permanent injurid.(1144-46.)

Plaintiff assertxlaims under the Civil Rightéct (42 U.S.C. § 1983) for alleged
violations oftheFoutth, EighthandFouteenthAmendments, the Maine Human Rights Act,
the Americansvith Disabilities Act,and state&eommonlaw.

STANDARD OF REVIEW

Pursuant to Federal Rule of Civil Procedu$ld)(6), a partymay seek dismissal of “a
claim for relef in any pleading” if that party bevesthat the pleadingdils “to state a claim
upon which relief can be grawt& In its assessment of the motion, a courtttfussumehe

truth of all well-plead facts and give the plaintiff[] the benefit of alhsenable inferences

2 Correctional Healt®Patners, LLC is a wholly owned subsidiary of Physician Health Partneks C. Physcian
Health Pamers, LLC, which was also amedasadefendant in this mtter, moved to disms (ECFNo. 12),
which motion the Court granted dfovember 26, 2019(ECF No.15.)
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therefom.” Blanco v.Bath Iron Works Cop., 802 F. Supp. 2d 215, 221 (D. Me. 2011)
(quotingGereymeCorp. v. Fed. Ins. Co., 622 F.3d 62, 68 (1st Cir. 2010)). To overtmme
mation, a paintiff must establish that his allegationssea plausible basis for a fact finder to
conclude that theaederdant is legally responsible for the claim at isslae. The comphint
may notconsist entirely of‘conclusay allegationsthat merely parrot theetevant legal
standard’ Young v. Wells FagoBank N.A.,, 717 F.3d 224, 2314 Cir. 2013). Federal Rle
of Civil Procedire 12(b)(6) “demands more than an uadorred, the-degndat-unlawfuly-
harmedmeaccustion.” Ashcroft v.lgbal, 556 U.S. 662, 678 (2009).
DISCUSSION

A. Plaintiff’s Claimsin Counts 5 through 10 of the Complaint

The (HP DefendantandDefendant Vigue argue that the claims assertedaliyt?f
in counts 5 through 10 of his complainésserting claims unel the Maine Hunan Righs
Act and Title 1l of the Americans with Dmbilities Act, and claims for common law
nedigence, assault and by, ard intertionalinfliction of emotional distressarebared by
theapplicablestatuts oflimitations In response to &motion to dismiss, Rintiff asksthe

Courtto dismiss counts 5 thnagh 10 of his complainwithout pejudice

3 Plaintiff objects to Defendants Vigue and Canham joigin the arguments of the CHP Defentiar(See
ECF No.18, at 1.) As noted, Defendant Canham has not yetdergedwith the complat and, therefore, he
has not apgaed in this matter.Defendant Vige, however,expressy joined nthe motion to distigs filed by
the CHP Defendants and hasadopted“by referene the agumentsand statenents preerntedin the moton to
dismiss and incorporadanemorandum ot filed bythe CHP Defendantswith respecta counts 5-8.10,
and 9 to the extentPlaintiff’s claim for redigent supervision, tention andtraining in count 9 appliesto her.
(ECF Na 9at 1-2.)
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Rule 41 ofthe Federal Rules of &il Procedure permits a plaintiff to dismisan
actian” voluntarilywithout a cairt order by fiing “a notce of dismisalbeforetheopposing
party serveeither an answer or a itnen for sumnary judgment” or by filing “astipulation
of dismissal signedykall parties who have appearéd:.R.Civ. P.41(3(1)(A). Unlesshe
notice orstipulationprovide otherwisesucha dsmissd is without prejudice. F.R. Civ. P
41(a)(1)(B).

Rule 41 has been construed‘only permif] complete dismisal of an‘action’ not
partial dismissal offewer than all the claim$. Feathersin v. Digrict of Coumbia, 910F.
Supp.2d 1, 11 (DD.C. 2011). See also Hells Canyon Preservation Council v. U.S. Forest
Service, 403 F.3d 683, 68790 (9th Cir. 2005) (plaintiff cannot dismiss even with court
approval fewethan all claims under Rule 41(a)(2)); Sudnicloep't of Defenseg 474 F.
Supp.2d 91, 95 n.3 (D.D.C. 2007R(le 41 “cannot be invoketb di minate‘fewer thanall
of the claimsaganst any particular defenddit(quoting 8Moore’s Federd Practice §
41.21[1] (3d ed. 1997)). Because Plaintiff seikdismiss only prticular counts of his
complaint against defendamt#o would remain in thease he cannot voluntarily dismiss
the claims.

Plaintiff’srequestto dismiss certain claims can properly be considaseequesto
amend his complaint.e8Feathersin, 910F. Supp 2dat11. TheCout “shouldfreely give
leave[to anmend]when justice so requirésFed R. Civ.P.15(a)(2).That is,in “the absence

of any appareror declared reaso+—suchasundue dely, badfaith or diatory mative on tle



part of the movant,.. undue prejudicéo the opposing party.., [or] futility ..., the leave
sough should, as thaeulesrequire be ‘freelygiven.”” Forman v. Davis, 371 U.S. 178, 182
(1962). Thiscas is at a riatively early stage. In fact, bausethe CHP Defendants moved
to dismiss and because Defendant Canham has not yet been served, the Gotigshes a
scheluling order. Under the circumstancie Courtdiscerns noeasonabléasis to deny
Plaintiff the opportunity to amend his comapit. Accordingly, the Court grants Plaintiff
leave b amend and Plainti$ complaint is amended to remove counts 5 through 10.

B. Plaintiff’s Claims Against the CHP Defendants

Plaintiff in partalleges the CHP Defendants angcariously liable’ for the conduct of
Defendant Vigue. (Complaififf 62, 71, 81, 90.) Howey,“[g]overnment offtials may ot
be freld liable for the unconstutional conduct of their subdinates unde a theory of
respondeat super.” Ashcroft v. Igbal 556 U.S. 662, 67620M). Accordingly, to the
extent Plaintiff assertclaims againstthe CHP Defendants based orcarious liability,
dismissal of thelaimsis appropriate.

Plaintiff’s allegaionsagainst the CHP Defendantewever, are notrhited to a claim
of vicarious liability. He also as®rts a supervisory liability claim. Plaintifilegesthat the
CHP Defendarts had(1) a customand practice of granting EferdantVigue unspecified
“special priieges’ (Camplaint { 29) (2) a cusom and practice that allowedDefendant
Vigue and CHP staff to violate thederalandstate rights of imates (id. 1 48)(3) a polcy,

customandpractce of failing to train CHP staff, including Defendant Vigue, orrptecting



inmaes federd and staerights (d. 1 49, 61, 70, 80, 89); a(¥) a custom and practidest
enabled DeferamhtVigue to disregard Plairfif s rights(id. 159). Plaintiff alsoalleges‘CHP
stdf ... knew [Defendanf Viguewas dusing inmats.” (Complaint I 51).

Plaintiff asserts his claims pursuant to 42 U.S.C. § 1983, which provides

Every person who, under color afiastatue, ordinance, ragation,customor

usage. . .subgcts, or cases to besubjectedany dtizen of theJnited States

or other rsa within thejurisdiction thereof to the depration of anyrights,

privileges, or immunigssecured bytheCongitutionand laws, shall b&able

to the partynjuredin an ation atlaw . . . .
42 U.S.C. 8§ 1983 Section 1983 “‘is not itself a source of substantivegtits,” but merely
provides ‘a method for vindicating federal rightlsewhere coferred.”” Albright v. Olver,
510 US. 566, 271(199%) (quotng Baker v. McCollan, 443 US. 137 144 n.3(197)).

Tomaintain a claim under section 1983, a plaintiff musttésh: “1) that theconduct
complainedof has been committed urrdml or of state law, and) tha this @ndud worked a
denid of rights seured bythe Congitution orlawsof the UniedStates’ Barreto-Rivera v.
MedinaVargas 168 F.3d 42, 45 (1st Cir. 199970 theextent Phintiff assetsa 8§ 1983
claim against amdividual defendant, Rintiff’s allegdaions must suppo#finding thatthe
individual, through his or heindividual actions, violated Plainff’s constitutional righs.
Ashcroft v. Igbal, 556 U.S. 662, 6787 (2009). In other words, each defendant isiteed

an indvidualizedassessient ato whethe Plantiff has assrted anadionalle claim aginst

that defendnt



“Because vicaious liability is inappicaldeto . . . 8 1983 suits, a plaintiff musigatl
tha each Governmentfacial defendant, through the offidia own individual agbns, has
violated the Congution.” Id. “This does not mean, howev#ratfor setion 1983liability
to attach, a sugvisor must drectly engage in a subandte’s unconstitutional bedwior.”
Guadalupe-Baez vd3quera819 F.3d 509, 515 (i€ir. 2016). “[L]iability may athch ‘if a
respamdgble official supervises, thas, or hiresa subordinate with deliberate indiffsmce
toward the possibility that defentperformance of théas everually may contributeto a
civil rights deprivation.” Sanclezv. Per@a-Castillo 590 F.3d 31, 49 (1stCir. 2009)
(quoting Camilo-Robles v. Zapt, 175 F.3d 41, 44 (1stiC1999)); see also Pinedav.
Toomey, 533 F.3d 50, 54 qtLCir. 2008) (liability for “supervisory ermourajement,
condonatbn or &guies@rnce or gross negligence amaoimg to ddiberate indiffeence”
toward unconstitubnal conductof others.

To succeed on a theory of drate indifferencea plaintiff must shav (1) a gave
risk of harm(2) the defendnt’s actual or construge knowledge of tatrisk, and (3the
defendnt’s failure totake easily avihable measures to addrebsrisk. FigueroaTorresv.
ToledoDavila, 232 F.3d 270, 279 (1st Cir. 200@eliberate indifference®is a $ringent
standard of fault, requiringrpof that a [government] actorsllegarded arkown or obvious
consequence of his &m.” Bd. ofCty. Canm's of Bryan Cty., Oklv. Brown, 520 US. 397,
410-11 (1997). In addition to showing deliberatadifference,“[c]lausation remias an

essential elment” which “contemplates proof that the supesor'sconduc ledinexoraby to



theconstiutiond violation.” GuadalupeBaez 819 F.3d at 515:Thatis a difficult standed
to meetbut farfrom an impasilde one. .’ Id. Isolatedinstances of unconistitional ectivity
ordinarily will not suffice, but‘a plaintiff may, for example, prove cgationby shaving
inacion in the face o4 ‘known hstory of widespread abuse sufficigatalertasupervisor b
ongoing vidations.”” Id. (quotingMaldonadeDens v. Casll o-Rodriguez, 23 F.3d 576,
582 (1$ Cir.1994).

Here, Plaintiff hassatidied the peading regirement for a supervisory claintor
instance, B hasalleged that Defendant Vigue was under the supervisiorthef CHP
Defendants, andhat Defendant Vigué‘was permited to intimidateard instill fear upon
inmates to force them to compiyth [her] orcers” (Complaint § 39.)Plaintiff also assest
that the CHP DefendantSfostered a custom and policy that failed to traine CHP
Defendants in the admstration of medicéion and use of force. (Id.  50Me further
alleges that “CHP staff walked awaynd failed to intervene even though they wne
[Defendant Vigue] was abusing inmaights?” (Id. 1 51.)In short, Plaintiffs allegationsire
sufficientto state an actiotde claim againsthe CHP Defendants

CONCLUSION

Based on the foregoing analysis, | grant Plaitgtiféquesto amend his compilat to
remove counts 5 through 10 ofscomphint. | dsorecanmendthat tre Court dismissis
moot Defendan¥igue’s motionto dismiss ECF No. 9),andthe CHP Defendds motionto

dismiss (ECF No. 8)ounts 5 through 10 ahecomplaint. | further recommenbe Court



grant the CHP Deferashts motion to dsmiss Plantiff’s claims of vicarious liability, biu
otherwise permit Plaintiff to proceed treclaims assertedgainsthe CH® Defendantsn
counts lthrough 4 of the complaint.

NOTICE

Any objections tathe order grarihg Plaintiff’s request fofeave to
amend his compintshall be fied, in accordance with FedeRule of Civil
Procedure 72, whin 14 days obeing servedvith a copyof the ader.

A party may file objections to those specified portions of agistrate
judges report or proposed findings or recommended decisionsednter
pursuant to 28 U.S.C. 636(b)(1)(B) for which de noaaewby the district
court is sought, together wittsapportingnemaandum, within fourteen (14)
days of being seedwith a copy thereof. A responsive memorandciell be
filed within fourteen (14) days after the filing of the objection.

Failure to file a timely objection shall cortste a waiver of the right to
de novoreview by the district court and to appeaéthstrict court's order.

/s/ John C.Nivison
U.S. Magstrate Judge

Dated this 28" day of February, 2020.



