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UNITED STATES DISTRICT COURT
DISTRICT OF MAINE

GLEN PLOURDE

Plaintiff

V. 1:20ev-00011JAW

REDINGTON-FAIRVIEW HOSPITAL,
et al.,

)
)
)
)
)
)
)
)
)

Defendants

RECOMMENDED DECISION AFTER REVIEW
OF PLAINTIFF’S AMENDED COMPLAINT

After review of Plaintifs original complaint (ECF No. 1), upa@onduding that
Plaintiff had not asserted actionable claim withithe Courts subject matter jurisdictioh
recommendetheCourtdismiss the complaintithout prejudice. (Recommended Decision,
ECF No. 8.) Plaintiff filed an objection to the recommended decision (ECF No. 9) and a
motion to amend his complaint (ECF No. 10). rdrgedPlaintiff’s motion to amendmrd
informed Plaintiffthat upon the filing of the amended corapl, the Court would review the
amended complaint in accordance with 28 U.S.C. § 1915A to determine whether Plaintiff
had asserted ra actionable claim within the Cotstjurisdiction! (Order, ECF No. 12.)

Plaintiff subsequently filednamended complainfECFNo. 13)

! Plaintiff filed an application to proceed in forrpauperis (Motion ECFNo. 3), which applicaion theCourt
granted. (Order, E€ No. 7.) In accordance with the in forma paugestatute, a preliminary review o
Plaintiff’s amerded complaihis appropriate. 28 U.S.C. § 1915(e)(2).
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In his amendedomplaint,as in the original complaint, Plaintiff alleges timaianuary
2016, hewas held unlawfully at the Redgton-Fairview Hosp#l and administered
unnecessary medical treatment. Plaintiff seekedover forthe dlegeddeprivation of his
congitutional rights and for medical negligence. Defendaatssistof Redington-Fairview
Hospital severl unnamed employees of the hdapandseveral unamed members of what
Plaintiff describessa “Maine State Crisis Tea”

Following a review of Rintiff’s amendedomplaint, | recommend theddrt dismiss
Plaintiff’s amended conigint.?

STANDARD OF REVIEW

The federal in forma pauperis statute, 28 U.S.C. § 1915, is designed to ensure
meaningful access to the federal courts for those persons unable to pay the costsgf bring
an acton. When a party is pro&glingin forma pauperis, lweever, “the court shall dismiss
the case at any time if the coukitermines,” inter alia, that the action is “frivolous or
malicious” or “fails to state a claim on which relief may bamged or “seeksmoretay
relief aganst a defendant who is immune frosod relief.” 28 U.S.C. § 1915(e)(2)(B).
“Dismissals [under § 1915] are often made sua sponte prior to the issuance of procsss, so a
to spare prospective defendants the inemmn@ andexpeng of ansvering such

comgaints.” Neitzke v. Wlliams, 490U.S.319, 324 (198p

2 Because | address in this Rewnended Decision the entirety of Plaifitis ameded complaint, which
replacedPlaintiff’s cormplaint, the prior recanmended decision (ECRo. 8) iswithdrawn.
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When considering whether a complaint states a claim for which relief may be granted,
courts must assume the truth of all well-plead facts and give the plaintiff the benéfit of a
rea®nable inferences therefror@caso-Hermandez v. Fortun®urset 640 F.3d 1, 12 (1st
Cir. 2011). A complaint fails to state a claim upon which relief can be granted if it does not
plead “enough facts to state a claim to relief that is plausibles@ece.” Bell Atlantic Corp.

v. Twombly, 550U.S.544, 570 (2007). loonsidering the gticiency of a complaint, it is
appropriate for the coutd review not only a plaintiff’s allegations, but also factSgleaned
from documents inaporated byeference into the complaint, matters of pulgicad, and
factssusceptibleo judicial notice.” Haley v. City of Boston, 657 F.3d 39, 46 (1st Cir. 2011

Although a pro selaintiff’s complaint issubject to “less stringent standardshan
formal pleadings difted by lawyers,” Haines v. Kerner, 408).S.519, 520 (1972), this is
“not tosay tha pro se plaintiffs are not required to plead basic facts sufficient to state a
claim,” Ferranti v. Mran, 618 F.2d 888, 890 (1st Cir. 1980)o dlege a civil action in
federal court, it is not enough for aapitiff merely to allege that a defendartten
unlawfully; a plaintiff must affirmatively llegefactsthatidentify the manner by which the
defendant subjected the plaintiff to a harm for which the law affordsalye Ashcroft v.

Igbal, 556 U.S. 662, 678 (2009).
DISCUSSION

“‘Fedeal coutts are coutts of limited jurisdiction’ possessing ‘only that power
auhorized by Constitution and statuteGum v. Minton, 568 U.S. 251, 256 (2018upting

Kokkonen v. Guardian Life Ins. Co. ofvrica, 511 U.S. 375, 377 (1994)):It is to be
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presumedhata cause lies outside this limited jurisdiction, and the burden of establishing the
contrary rests upn the party asserting jurisdiéon.” Kokkonen, 511 U.S. at 37itation
omitted). “A court is duty-bound to notice, and act upon, defects irsubged mater
jurisdictionsuaspone.” Spooner v. EEN, Inc., 644 F.3d 62, 67 (1st Cir. 2011). Areview of
Plaintiff’s complaint fails to reveal a &3s upon which thiCourt could exercise either
fedeal questiorjurisdiction or diversity jurisgttion unde 28 US.C. 88 B31 and 1332.
Pursuant to 8§ 1331, federal disttdourts “have original jurisdiction of all civil actions
arisingunder the Corigution, laws, or teaties of the United State5.28 U.S.C. § 1331.The
Cout’s jurisdiction over any padble federal claim based on a constitutional degpion
would be governed by 42 U.S.C. § 1983. Section 1988iges that

[e]very person who, undeplor of any statute,mlinance, regulatiorgustom,
or usage, of any State ... subjects, or causesdolected, anyitizen of the
United States ... to the deprivation of any rights, privileges, or immanit
secured by the Constitution and laws,lisbe liable to tle pary injured ....

Astheplain language of § 1983 refits,a claim for the deprivteon of aconstituionalright
must be based dheconduct of a stée actor.

Because in his original complaint, Plaintéflegedclaims only againsta pivate
hospital and & employees, toncludedhat Plaintiff had not asserted a claim within the
Coutt’s subject matter jurisdiction. In an apparent effort to addtesgirisdictional
deficiency, in addition to the original defendants, Plaintiff nesgerd claims against

individualswho areidentified as“Maine State dsis Team Member3. Plaintiff allegeghe



team members are state actatso refused to release him from the hospital. (Amended
Complaint 1 43, 45, 47, 48.)

Plaintiff contends thaheunnamedeammembers are state actotd. {{47.) Neither
Plaintiff’s amended complaint, nor the exhibits to the amended complaihice alleged
facts that would support a finding that the team members quleyed by the State of 8ne.
Plaintiff allegeghatthe“Maine Staé Crisis Team is composedwbrkers coiracted by the
Stae of Maine, specifically the Department of dth and Human Servicés(ld. § 47.)
Plaintiff’s alle@tionsuggests thaheteammembers were operating pursuant to a contract
with a state agency and were not employees of a governmental entity. In addition, the
exhibits to the amended cphaint, some ofvhich Plaintiff referencedo define the team
members“job function}’ supportthe conclusion that the team members are employed by a
private, nonprofit coporatian 2 (Id. § 43.) Exhibit Cis apage from th&ubstace Abuse ash
Mental Health SevicesOffice of the Maire Depatment of Heah and Human Sgices
welbsite, entitled “Rights of Recipients of Mental Health Services; Pa#tI@. Informed
Consemnto Treatment. Exhibit H is a copy othe Criss andEmergency Serges pageof

Maine Belaviord Healthcarés website. According tothe Maine Depatment of the

3 Unde Rule 1@c) of the Federal Rules of Civil Procedufenaterials #ached to a complaint may be
considered as exhibits that are part of themmaint for determinig the sufficiency of the lgadings”
Penington Seed, Inc. v. Produceda. No. 209, 457F.3d 1334, 1342 n.4 (Fed. CR006)
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Secréeary of Statés Bureau of Corpattions, Eleabns and Comnsisions Maine Behaviaal
Healthcare is nonprofit corpraion organized under the laws of Maife.

Plaintiff also citesexhilts D, E, F, G, Hard |I. Exhibit D is a 2018 Bangor Daily
Newsatticle ertitled “DHHS quietly overhauls aid for gtiren, adults in crisi$which does
not mention Maine Behavioralddthcare exhibit Eis the MaineDHHS website lishg
emergacy andcrisis hotline numbes; exhibit F provides phone numbers tbe Maine
Crisis Hotline,the National Suicle Prevention Lifeline, and a link to lkchatonline witha
Lifeline Crisis Clatcounselor; andexhibit | is a page from tHdaineBehavioral Hathcare
webste with the Maine Crisis Hotlineaswell as the dsis seivicesthe organizatiorprovides
within Maine.

For purposes of the preliminary review of Plairnifamended complaint, Plaintif
allegations antheattachments ttheamended complailsuggesthattheteam members are
not employed by a governmental agency, but employed by a private non-profi
corporationthat was contracted byhe State of Maine or perhaps Redington-Fairview
Hospitl to provide serdies® The issués whetherunder the circumstaas,the actions of

theteam membersrahe dher defendats an be demed st action.

4 Feceral Rule of Evidence 201(b) provides that thmu€“may judicially nadice a &d that is nosubged to
reasonableidpute because it: (1) is genelaknownor within the trial cour's eritorial jurisdction; or (2) ca
be accuately and radly detemined from sources whose accuraaynot reasonaly bequestioned Fed. R.
Evid. 201(D. | takejudicial notice of the organizational status of Maine BehardbHealthcare.

5See Bancdd Estado, 942 F. Supp. df179 (‘Basedonsuchjudicia admis$ons apaty may pleadtself ou
of court... When... an exhibit [attahed to the complaint] corddcts an asg#on in the comint and
reveals information Wich prohibits receery as a madér of law, the information provided n theexhibit trumps
the a<ertion in the complain.”)



TheFirst Circut has recognized three tests to determihethe private action can be
deemed site action: the state compulsiord, the nexus/jmt adion test, and the puic
functiontest. EgadesNegron v. CPC Hosp. San Juan Gagtrang412 F.3d 1, 5 (1st Cir.
2005). The Court explained:

Unde thestate compulsion test, a privataty is fairly charaterizedasastate
acbor whenthe state “has exerdsed coercive powr or has providedsud
significant encourgement either ovetor covert, that the ¢hallenged corduct]
mustin law bedeemed to bthat of theStae.” Blumv. Yaretsly, 457 US. 991,
1004(1982) The nexus/joint actionetd providesthata private partganbe
held to be astate acta where an examnation of the tdality of the
circumstancesaveals that the sttehas “sofarinsinuaeditself into a position
of interdependenewith the [privateparty] that it was agint participart in [the
challenged adivity].” Bass v.Pakwood Hap., 180 F.3d 234, 242 (5th
Cir.1999)(internalquotation marks omitted) (firsiteratonin original); see
Perkns [v. LondonderryBaskeaball Club], 196F.3d [13] at 21 [(1st Cir.
1999)]. And, in accordncewith the public funton test a private partys
viewed as a stak ador if the plaintff establisheghat, in engaying in tre
challerged condut; the private @rty performed a pblic functionthathasbeen
“traditionally the exclusive @rogative ofthe State.” Blum, 457U.S. at 1005
(internd quotaton marks omited).

Here Plaintiff has notllegedfactsthatwould support a finding1) thatthe State of
Maine exercisetcoergve power’ in Plantiff ’s admission to and treatment at Redington-
Fairview Hospital; (2) that the State of Maine was“gint participant in Plaintiff’s
admission to and treatment at Redington-Fairview Hospital; or (3) that Pl&srdtmission
to and teament at Rdngton-Fairview Hospial constituted a pulic function that has been
“traditionally the exclsive prerogativeof the Sate’” Id. In short, Raintiff’s asertionthat

the Maine Crisis Team Members veg‘contractedy the State oMaine” isinsuficient to



suppot a finding thatthe team members or any of the other defendantstake adors,
particulary given the informabn providedregarding Maine Behavior&lealthcae in the
exhibitsto the anendel complaint. Sees.g.Santiago v. Puerto Rico, 655 F.3d 61, 7R (
private party cannot be transformed intostte ador simply beauseit is paid with
government funds for proviag a sevice””); Sherkat v. New EnglandifMage, Inc., Civil
Action No. 15-cv-11074-1T, 2015 WL 8215983, at *5 (D. Mass. Dec. 8, 20&&ng
Santago); Cloutier v. City of Lovell, 2015 WL 8751334,t&9 (“being hired and paid by a
city, alone, des not corstitute being ‘significartly encouraged by thetage) (citing
Santiagof. Becawse Plaintiff has not alleglfacts that would support a fiimdy thatany of
thedefendants is a stadetor, Plaintiff has not assed a claim vithin the Cout’s federal
guedgion jurisdiction.

Plaintiff has also nibasserted an aicnable claim within the Coud dversity
jurisdiction. Pursuanto section 1332, éderaldistrict coutsalso have original jusdiction
“where the méer in controvers exceed the sum or véue of $75,00Q.. and is letween

citizens of diferent Sates.” 28 US.C 8 1332(1). Whkhere diversity jurisdiction is

6 Although Plaintiff @setsthat he was not involuntarily comneittby the defendants (Amended Complaint 9
50, 82), even if Plaintiffs amended complaint is construed tiege the defendans’ conduct resulted in an
involuntary commitment, Plaintiffdsnot asserted an actionable federal claim. Privagpitasand medial
provideswho participate in involuntary commitment proceediaganot thereby transformed instate actes.
Edades-Negroni, 412 F.3d dt(affirming dismissal of onsttutiond claim arishg from the plaintif’s
involuntary commitmenpursuant to Berto Ricolaw); Rockwellv. Cape Cod Hosp26 F.3d 254 261 (1st
Cir. 1994) (affirming dismissal otlaim arising from the plaitiff’s involuntary commitmehpursuantto
Massachusetslaw). Consistent with this principle, unddrine’s involuntary commitment statg, private care
providers who werénvolved in the involuntary commitment of an indivaltio a private hospital were not
considered state actors. Rad Sisters of Charity Health Sys., No0Z:cv-00120-JAW, 2008 WL 2229764
(D. Me. May 28, 2008), report and recommendation ado@08 WL 2593759(D. Me. June 30, 2008)
(dismissing complaintdr failure to state a claim).
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edablished, a @intiff may assg satelaw clams in federd district court. To the etert
Plaintiff has asseed a gate law claim, fa Plairtiff’s state &w claim to come wthin this
Court’s diversty jurisdiction, Raintiff and #d the déendants mat have bencitizens of
differert stateson the date the complaint watedl. Aponte-Davila v. Municipality of
Caguas, 828 F.3d 40, 464tCir. 2016) ([d]iversty mug be conplete”). In hisamended
complant, Plantiff included anAlbion, Maine, addessas hs resderce! (Amenced
Complaint, § 1) Given that Plaintiff hassseted that he is a Mae resicent, given that
Plantiff hasnamed a Maine hepital as a defendardndgiven that Raintiff has listed Maine
addreses for each of the unnamenhdividual cefendantsPlaintiff hasfailed toassert claim
between citizensof differert states. Rintiff thus has fdedto assera claim within the
Court's diversity jurisdiction®
CONCLUSION
Basal ontheforegoirg analis,while Haintiff might have asetedastat law claim

aganst the defendas that hecould pursue instae court, Plantiff has notaseted an

" Plaintiff previously notified the Court of his new adss in Newburgh, Maine. (ECF No. 11.)

8 While Plaintiff might be ableo proceed in this Court with statelaw clams that arise out of the sam
controversy as a federallaim, becaise Plainiff has faled to state afederal claim, he Cout should not
exergse sypplemental jusdiction over Plairtiff’s satelaw claims andlsould also dismssthe stete law claims.
28 U.S.C8 1367a), (c); Marrero-Gutierrez v. Molina,491F.3d 1,7 (14 Cir. 2007 (dismissd of statelaw
claims upordeclination of supplemerdl jurisdictionis without prejudice). Moreover, to the extent Plainiff
attempts to asseamedical malpracite claim, Plaintiff has not bhheged in his amended corajpit or othewise
demonstraedtha he hacomgied with thepre-litigaion requirements othe Maine Halth Seurity Act, 24
M.R.S § 281, etseq Among dherthings, Plaintif’s fili ngs lack ay evidenceto suggest Plaintiffeved and
filed a writtematice of chimin accordane with or otlerwise satisfiedhe requirements d 24 M.R.S§ 2853
Given Raintiff’s failure to demostrate conpliance with the MaiaHealh Security Act, which is anecessary
prerequisite to the fihg of a medical malpraice action, the Court would likely dismissthe mdpractice claim
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actionable claim witim this Courts jurisdction. Accordingdy, after a eview of Plainiff’s
amended compint pursuant to 28 US.C § 191%e)(2), | recommendthe Court disnds
Plaintiff’s amended complaint.

NOTICE

A party may fike objections to theespeified pations of a magisate
judge’s report @ propcsed findings or recommended d&sions enteed
pursuantto 28 US.C. § 636(b{1)(B) for whichde novaeview by the dstrict
court is soughttogetherwith a supporting memorandunwithin forty-four
(44) days of beingavedwith a cqpy thered.®

Falure to file a timely objection sHalongitute a waver of theright to
de novoreview by the dstrict coutt andto appedthe distict courts order.

k/John C. Nvison
U.S. Magstrate udge

Datedthis 27h day ofMarch, 2020.

even ff Plairtiff statedafedel claim. See Hendersorv. LaserSpnelnst., 815 F. Supp. 2663,383(D. Me.
2011); Kidcer v. Richmond Area Health Ctr, 595 F. Sump. 2d 139, 143 (D. Me.@9).

® Federal Rule of Civil Procedure 72(b)(2) provides & 14-day objection period. The Courbwever,
recently extended by 30 days any deadline betweddte of the order (March 18, 2020) and May 1, 2020
(General Order 2020-2.)
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