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UNITED STATES DISTRICT COURT
DISTRICT OF MAINE

R.C. and E.P., as parents and )
next friends of J.C., a minor, )
Plaintiffs ;
V. )) CivilNo. 07-177-P-S
YORK SCHOOL DEPARTMENT, ))
Defendant ))

RECOMMENDED FINDINGS OF FACT AND CONCLUSIONS OF LAW

R.C. and E.P. (“Parents”) challenge a dixi of a Maine Department of Education
(“MDOE") hearing officer (“Hearing Officer”) upholding the findg of defendant York School
Department (“York” or “District) that their daughter, J.C., iseligible for special-education
services pursuant to the Indivala with Disabilities Educain Act (“IDEA”), 20 U.S.C. § 1400,
et seq, and Maine’s laws regarding educatioreateptional students, 20-A M.R.S.A. 8§ 706t
seq SeePlaintiffs’ Memorandum of Law (“Parents’ Bf") (Docket No. 30) at 1-2. The Parents
ask the court to reverse the Hearing Officetlacision and enter judgment in their favor,
requiring York to reimburse them for costsuinred in placing J.C. ikKing George School, a
private therapeutic school in Vermortee id. After careful review othe entire record filed in
this case and the memoranda of the partipgppose that the court adopt the following findings
of fact and conclusions of law, on the basis of WwHicecommend thaupggment be entered in

favor of York?

! The Parents were permitted to supplement the administrative reeafdemorandum Decision on Motion To
Supplement Record (Docket No. 19), following which they filed copies of depositions of E . iaaekn E.

1

Dockets.Justia.com


http://dockets.justia.com/docket/circuit-courts/medce/2:2007cv00177/
http://docs.justia.com/cases/federal/district-courts/maine/medce/2:2007cv00177/35390/34/
http://dockets.justia.com/
http://dockets.justia.com/docket/maine/medce/2:2007cv00177/35390/
http://docs.justia.com/cases/federal/district-courts/maine/medce/2:2007cv00177/35390/34/
http://dockets.justia.com/

I. Proposed Findings of Fact

1. J.C., now 18 years old, was born in 1990. Special Education Due Process
Hearing [Decision] (“Hearing Decision”)P] & [C] v. York Sch. Dep’t Case No. 07.100H (Me.
Dep't of Educ. July 23, 2007), at 2, JAdministrative Record (“Record”) at 463 Her mother,
E.P., has taught in York’s early elementary schdol 21 years. Hearing Decision at 2, | 1;
Testimony of E.P. E.P”) at 90-91% Her father, R.C., lives in Cape Neddick, Maine, teaches
middle-school science in Lexington, Massachusatid, has been an educator for more than 25
years. Hearing Decision at 2-3, 1 1; Testimony of R.R.(7) at 438, 483. Although the
Parents separated in 1999, theyintean an amicable relationghand are both very involved in
J.C.’s life. Hearing Decision at 3, { B;P. at 187-88R.C. at 440-41, 445. J.C. primarily has
lived with her mother ste her parents’ separatioR.C.at 440-41.

2. J.C. has always been a very spirithild. Hearing Decision at 3, TE:P.at 93
(describing J.C. as a “spicy enchilada”). Sheswavery bright young girl with a theatric flair
and a bubbly personality. gdring Decision at 3,  E.P.at 96, 103. She has always required a
lot of attention from her parents and has hadfiamntenature her whole B Hearing Decision at
3, 12;E.P.at 93.

A. Elementary School
3. J.C. attended Coastal Ridge Elemengakool (“Coastal Ridge”)n the District.

Hearing Decision at 3, { RRecord at 595. Her mother svaoncerned that, although she

Fitzhugh, Ph.D.seeDeposition of E.P. (“E.P. Dep.”) (Docket Na&1); Telephone Deposition of Karen E. Fitzhugh,
Ph.D. (“Fitzhugh Dep.”) (Docket No. 22).

2 For ease of reference, | shall refer to the Hearing Ofiickcision, contained at pages 911-33 of the Record, as
“Hearing Decision,” citing the consecutively numbered pagfethe Hearing Decision itself rather than Record
pages. | have drawn my proposed facts from the Hearing Officer's findings, supplemented by additional
information, including facts proposed by the Districtahe Parents, to the extent the findings and additional
information are relevant, or useful by way of background, and are supported by a prapondéthe evidence.

3 When citing hearing testimony, | shall refer to the consecutively numbered pages of the hearingttranscri
contained at pages 934-1206 of the Record, rather than to Record pages.
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appeared very bright and her tkavas beautifully done, she sygled with reading and did not
progress at the same pace as her peErB. at 94-95. She was always the last to complete
assignments. Id. at 95. J.C. was well-liked by her peers because of her theatrical and
entertaining personality, but esimever kept friends for longHearing Decision at 4, § &.P. at
103-04.

4. When J.C. was in theitth grade (1989-99), her parem&derred her for testing for
a suspected learning disabilitidearing Decision at 3, § 3;eRord at 596. In September 1998,
Dr. Eva Powers conducted a psychological evaluatiahC. Hearing Desion at 3, 1 3; Record
at 589-94. Although J.C.’s full-ate 1Q was 112, high average, and her vecboahprehension
score was superior, her scomevealed relative weaknessessimort-term memory, sequential
ability, and processing speed. Hearing Deaisat 3, 1 3; Record at 591-93. Dr. Powers
recommended emphasizing basic concepts beddding details and providing J.C. with all
needed information to minimize memaequirements. Record at 594.

5. At a Pupil Evaluation Team (“PETtheeting in October 1998, the PET did not
find J.C. eligible as a student with a disdabiunder the learning disdity category. Hearing
Decision at 3, | 4; Record at 581-83. The R@reid not sign a portion of the form that PET
members were to sign to indicate agreement With decision. Hearg Decision at 3, | 4;
Record at 583. At the meeting, E.P. infored the team of J.C.’s belidfiring the prior year that
“she couldn’t do anything -feading, spelling, math or making friends[,]” and that her
“discouragement was generalizingara feeling of no ability in dier areas.” Record at 578.

J.C.’s third-grade teacher described her as “sparky and upbeaat' 579.

* Nonetheless, when asked at hearingtiver she agreed with the PET’s 19@Ridion, E.P. testified: “[W]as | in
agreement? Probably | wasE.P.at 100.



6. In the third grade, J.C. received all As and Bs in her classes and was rated as
“satisfactory” or “outstanding” in work habitgnd in social development, including accepting
responsibility, following school tas, demonstrating self coot, and being thoughtful and
courteous. Record at 556.

7. The Parents separated in April 199QP.at 102. While the separation was hard
for the whole family, J.C. appeareditandle it better than anyone eldd.

8. In the fourth gragl (1999-2000), J.C.’s reading flugnocontinued to be a concern,
despite weekly after-school tutog from her teacher, Ms. Bradburid. at 101. Her academic
work continued to take her so long to complibiat she could not partpate in extracurricular
activities. Id. at 104. J.C. again received all AsdaBs in her classes and was rated as
“satisfactory” or “outstanding” in work habitand in social development. Record at 551.

B. Middle School

9. In the fifth grade (2000-01), J.C. begattending York Midte School. Hearing
Decision at 3, { 5E.P. at 105-06; Record at 550. Shealha fabulous year academicallyd.
She loved her teacher and earned straight Ah, excellent marks for social development and
work habits. Id.

10. E.P. has described the sixth grade (20@)las the “beginning of the nightmare”
for J.C. E.P.at 107. J.C. spent considerable timepoojects, working on them until the last
minute in an attempt to make them as perfect as possibleThese projects took an emotional
toll on J.C.; she typically would getustrated, cry, and rip up her workd. She developed
anxiety about school and became “edgpssy, [and] difficult” at homeld. at 107-08.

11. During the sixth grade, J.C. began to mature physically, which caused boys to pay

attention to her. Hearing Des@dn at 4, { 7; Record at 275he began feeling depressed and



started cutting herselfld. She later explained, “my depression revealed itself and began to
change me.” Record at 272That year, she consumed hersfialcoholic drink. Hearing
Decision at 4, 1 7; Record at 272. At the time,Rarents were not aware that J.C. was suffering
from depression, cutting herself, or drinking.P.at 109-10R.C.at 442-43. When R.C. tried to

set limits for J.C., she responded with defianod rage, becoming emotionally and physically
abusive to him.R.C.at 443-44. In school, J.C. did vemell, achieving all As and Bs, and she
had excellent attendance and bebg Hearing Decision at 4, ¥; Record at 549, receiving
marks of 1 (outstanding) and 2 (satisfactdor)conduct and work habits, Record at 549.

12. J.C.’s feelings of depression greveorse during the seventh grade (2002-03).
Hearing Decision at 4, 1 8; Record at 27k her own words, her depression “took over.”
Record at 272. She began dressing provocatively to continue aitgetion from boys and
became involved with her first boyfriend, Hearing Decision at 4, { 8; Record at 272-73, an older
boy whom her mother believed to be “big trouble” and “a loser d6yR”at 111-12. J.C. began
experimenting with sexual activity, and her boyiidedisclosed their intimate relations to others
at school, making J.C. feel isfjusting.” Hearing Decision at 4, T 8; Record at 273. She
continued cutting herself, snuck out of the holaseneet her boyfriend, and tried marijuana for
the first time. Hearing Decisn at 4,  8; Record at 278;P.at 412. She even wrote a suicide
note, later revealing that she thieft that “the world and our faily would be better off without

me.” Hearing Decision at 4, | &ecord at 274. She considerthis to have been her most
difficult year emotionally. Id. At home, E.P. found J.C. to le¥en more oppositional, “surly
and rude.”E.P.at 410-11.

13. That year, E.P. learned of J.C.’dtitlg behaviors from Wendy Gailey, a school

counselor at York Middle SchoolHearing Decisin at 8, § 4E.P. at 112. E.P. immediately



sought therapy for her daughter. Hearing Decision at 8, B.R;at 112-13 J.C. began
attending therapy sessions with counselor Bobbie Gray in April 2003. Hearing Decision at 4,
1 8;E.P.at 113; Record at 373. Gragcorded in her notes thatFedescribed the purpose of the
counseling as “to work with [J.C.] to see heddad [to address] coneceabout [J.C.’s] choice
of friends.” Hearing Decision &-5,  8; Record at 374. J.€pressed continuing feelings of
loss about her parents’ divorce. HegrDecision at 5, 1 8; Record at 375.

14. Because J.C. was cutting herself, Gray recommended that she see Joshua Gear,
M.D., a psychiatrist. Hearing Decision at 3;fRecord at 332-33. 8hbegan seeing Dr. Gear
in May 2003. Hearing Decision &t 1 9; Record at 205. At thame, Dr. Gear diagnosed her
with an anxious depression and an Attention Deficit Disorder, complicated by family and
developmental issues. Hearingdi@on at 5, 1 9; Record at 205, 337He initially prescribed
Effexor for depression. Hearing Eision at 5,  9; Record at 436.

15. In the seventh grade, J.C.’s school attendance was good, and she earned mostly
As and Bs, with a C for one trimester in plogdi education and for one trimester in math.
Hearing Decision at 4] 8; Record at 54%. She again received marks of 1 and 2 for her conduct
and work habits that year. Record at 545. al€o played sports and was on the track team.
Hearing Decision at 4,  8; $&mony of Kevin David Wyatt {(Vyatt) at 677° That year, she

received five behavior reportavo for public displays of affction with her boyfriend, one for

® E.P. testified that, after “practicalyrest[ling] her to get it and look,” shchecked J.C.’s arm and found evidence
of many cuts.E.P.at 112-13. E.P. understood that cutting was a way to relieve Idaiat 112.

® Although the Hearing Officer stated tHat. Gear diagnosed J.C. in May 2003 wititer alia, Major Depressive
Disorder and anxiety, the Record indicates that [ZrarGnitially assessed her with “anxious depression” and had
changed the diagnosis as of February 14, 2004, to Major Depressive Disorder following an episode, described
below, in which J.C. was hospitalized fdepression. Record at 350. éfsDecember 30, 2006, Dr. Gear assessed
J.C. as “struggling with a complicatedmbination of ADHD [Attention Diecit-Hyperactivity Disorder] and a
Mood Disorder, possibly a bipolar disordetd. at 351.

" The Hearing Officer stated that Dr. Gear prescribedicagion to address J.C.’s depression and ADHD; however,
the Record indicates that she was initially prescribielxor for depressive symptoms. Record at 436.

8 The Hearing Officer mistakenfpund that J.C. received an “ocimasal C in physical education.”

® Wyatt taught J.C. math in the eighth, ninth, and 10th grades and coached her in track in the sevagtithand ei
grades and basketball in the eighth grad&attat 676-77.
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failing to report to homeroom, and one for beingan unauthorized area of the school, and
another for going swimming without permissionidgra school picnic. Hearing Decision at 4,
1 8; Record at 319, 323, 328, 354'85J.C. consistently rationalizethat she had done to get in
trouble, arguing that the rules were stupidP.at 114.

16. These behavioral issues prompted E.Re-toail Gailey and ask her to keep an
eye on J.C. at school, and caused the Parents tostdhaea behavior plape created. Record
at 327, 353;E.P. at 115, 118. District psonnel did not agree tha behavior plan was
warranted. Record at 325. Instead, thegppsed switching J.C.’s assigned homeroom,
reasoning that this was the period of the dagmkhe was “most inappropriate at schoadd’
R.C. requested a meeting with JaDd her teachers to addressshecific behaviar of concern.
Record at 320R.C. at 446-48. At that meeting, J.C. svgiven an extension on some writing
assignments, and teachers promised weekly e-mail communications to the HRu@rdas448.

17. During the summer after the seventh grade, J.C. began sneaking out of the house
frequently and lying to her parents about where she was ghiRgat 123-24. She continued to
cut herself. Id. at 125. E.P. ensured that J.@ntinued therapy with Gray throughout the
summer.ld. J.C.’s friendship circle shifte an undesirable group of peeiR.C.at 449. E.P.
felt that J.C. was hanging out with children from “troubled homes” and that adults in those
homes “weren’t necessarily steppiog to their paneting duties.” E.P. at 124. J.C. frequently
argued with her parents, especially abouit-setting, and screamed at her fath&.C. at 449-
50.

18. In the eighth grade (2003-04), JWas no longer seeing her boyfriend but
continued to use her sexualitydbtain attention from boys. Héag Decision at 5, § 10; Record

at 274. She wore sexually provocative clothinggdusarijuana regularly, and snuck out of the

9 The Hearing Officer mistakenly fouridat J.C. had received four betmvieports during the seventh grade.
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house at night. Hearing Dea@si at 5, { 10; Record at 274-FpP.at 126. She was lonely and
found temporary comfort in sexual promigguwith many partnes. Record at 27#. E.P.
described her daughter during that year asgoévery difficult at home,” disrespectful, not
following rules, and fighting over her clothing choicdsP.at 125, 146, 421. J.C. could appear
“happy and cheerful” and was popular at school,vatit her parents she showed considerable
disrespect and rudenedsl. at 127, 422.

19. That year, J.C. got in trouble aheol a few times, for not bringing home a
progress report, cutting chorusdabeing disrespectful to a teachétearing Decision at 5, § 10;
Record at 562-64. One of thdsehavior reports, issued in @ber, described her as wandering
the halls instead of attending chorus class. Reab564. The chorus teacher, Susan Frank,
sent an e-mail to E.P. in Nawber stating that J.C. was “estnely unhappy in chorus” and that
she “just sits there, looking depressed, will natipgate, will not move, will not stand up when
everyone else does, and has diuae the minute she walks inRecord at 316 Frank reported
that when she confronted J.C. about her issuéls the class, J.C. was verbally harsh and
abusive to her.ld. Wyatt stated in an e-mail indMdember 2003 that, although J.C. had “[n]o
behavior issues with me, ever[,]” she was wedepressed, and down, and has no self esteem or
confidence in math, even though she does wédl."at 313.

20. In late 2003, the York DARE officer, Scott Cogger, informed E.P. that J.C. was
sneaking out at night to join others to smoke marijudh®. at 129-30"> This was the first time
that E.P. became aware that J.C. had been sneaking out of the lhuse421. Cogger and

Assistant PrincipaSteve Bishop agreed to call J.C. irr o meeting to discuss the issue in

Y The Parents submitted this proposed finding of f&eteParents’ Brief at 8, 117. York protested that the Record
did not support that characterization, and that the “olsvaerstatement” was improper in this sensitive c&ee
Defendant’s Memorandum of Law (“District Brief”) (Dockbto. 31) at 8 n.4. | find the characterization to be
supported by the Record.

12 Cogger’s last name evidently is misspelled in the hearing trans8égParents’ Brief at 9, 1 9; Record at 275.
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January 2004. Hearing Decision at 5, TBER. at 130; Record at 570. When J.C. approached
the meeting room and saw her mother, acamgd by the DARE officer and the assistant
principal, she sprinted oubf the building, lkeading through crowded hallways and the
gymnasium, where basketball practice was in progred3.at 130-31. Cogger pursued her and
physically restrained herHearing Decision at 5, I 1E.P.at 130-31. In theffice, when E.P.
explained why they were gathered for a nmmegtiJ.C. reacted like a wild animal, screaming,
shouting, and trashing the officd&e.P. at 131. J.C. later wrotéMy immediate response was
rage, it was a complete explosion of all fdeeling[s] inside. Thee people | didn't want
knowing anything that was going on inside of hed found my only sall source of comfort
besides cutting.” Record at 27%After her outburst subsided,C. sat in a window casement
with her knees to her chest in what appeardzbta catatonic state, ranl back and forth while
emitting an “eerie, unearthly howlingE.P.at 131-32.

21. Terrified, E.P. phoned J.C.'s counselwho advised her to take J.C. to the
emergency roomld. at 132. J.C. left the school by ambulante. In the emergency room at
York Hospital, an officer was stationed to watdf. Jfor her safety and that of the family, until a
decision was made to transfer her by ambuldac8pring Harbor Hospitd“Spring Harbor”).

Id. at 133.

22. On January 12-13, 2004, Michael Bmade Ph.D., conductk a psychological
evaluation of J.C. at Spring Harbor. Hearibgcision at 5,  11; Record at 570. Her cognitive
testing results were consistent with those obtained in previous testing, with a full-scale 1Q of 122
(superior). Hearing Decision 8t 1 11; Record at 571. Again, thewas considerable scatter in
her scores, with a verbal comprehension indef24, which is superior, and a freedom from

distractibility index of 87, which is low averageld. Dr. Broderick noted J.C.’'s “marked



strength” in comprehension, which indicated &tremely good ability to demonstrate practical
information, a superior ability to evaluate an@ psst experience, and a superior knowledge of
conventional standards of behavior.” Recorcb@2. He wrote: “Abilities shared with other
subtests would suggest . . . good common eesscial compreheim and crystallized
intelligence.” Id.

23. Dr. Broderick reportedhat both the results dboth Rorschach and Millon
Adolescent Clinical Inventory (“M&1") testing showed “evidence ofiarked depression” that is
not always apparent, “marked auicial and aggressive/sadistiagmnality features,” “marked,
though largely compensatory narcissism” to conspéa for low self esteem, and often “highly
impaired” social perceptiondd. at 573-75. Dr. Broderick found ffigient evidence to warrant
a diagnosis of Major Depressive Disorder, ngtihat there might alsbe “a double depression
with an underlying Dysthymic Disorder that stfeonically self-medicates with drugs and vis a
vis the cutting behavior.” Heawy Decision at 6, { 11; Record at 575He also diagnosed J.C.
cannabis abuse and pdssialcohol abuseld. His recommendations mered on psychological
treatment and dealing wigubstance abuse. Hewy Decision at 6, § 1Record at 575-76. He
noted that J.C.’s characterological featuresild pose “a major stumbling block to treatment in
any modality” and that there might be “a need for a more structured treatment setting” to address
her substance-abuse issues. Rked 575-76. J.C. left Sprindarbor with anew prescription
for Lexapro. E.P.at 140.

24. Following a six-day inpatient hospitation at Spring Harbor, J.C. returned

home. Id. at 141; Record at 299. For about two weeks after her discharge from Spring Harbor,

13 Dysthymia is “[a] chronic mood disorder manifested as depression for most of the day, more days than not,
accompanied by some of the following symptoms: poor t#pper overeating, insomnia or hypersomnia, low
energy or fatigue, low self-esteem, poor concentration, difficulty making decisions, and feelingsle$$mess|.]”
Stedman’s Med. Dictionary 556 (27th ed.).
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J.C. received in-home suppaservices after school.E.P. at 141. J.C. later wrote that the
“hospitalization only intensified mgepression and self loathing. €test of the year went in a
blur of meaningless hookups, friendship loss, aadstant hurt and rejection” by her former
boyfriend. Record at 275.

25. Academically, J.C. continued to earnaksl Bs in the eighth grade, although she
received a C and a C+ in English during teeahd and third grading periods. Hearing Decision
at 5, 1 10; Record at 541-42. &sand her English teacher hagersonality conflict. Hearing
Decision at 5,  1E.P.at 145. She patrticipated in traclddmasketball that year and did well in
both. Hearing Decision at 5, | 1@fyatt at 677, 681-82. On heeport card, her teachers
described her as a “true pleasure to have a&sstl and as havingoutstanding skills and
creativity[.]” Recordat 542. She again received marksloand 2 for her conduct and work
habits. Id.

26. At hearing, Wyatt testified that J.@as “extremely hard working” and “[v]ery
organized[,]” although she did not appeahtive much confidence in her math skill&lyattat
679. He described her as “extreyneharismatic|,]” a “classroonebader,” and “an absolute joy”
to have in class.ld. He further testified that she gatong very well with her peers, was
comfortable with students from “all sorts gfoups” and could transcend barriers that would
sometimes divide student groups in schddl. at 680. He found her toe a “very good leader”
on the track team and “bubbly, outgoing, anérdmatic” both in school and during track
practice. Id. at 682. He testified that he believeditthis observation ihis November 2003 e-
mail that J.C. was depressed related to a paatiéatident that had happened and that, overall,

she appeared happy and bubbly at schlublat 683.
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C. High School

27. J.C. transitioned to York High Schdok the ninth grade (2004-05). Hearing
Decision at 6,  12; Record at 522. She had a new boyfriend who did not use illegal substances
and treated her with respeetearing Decision at 6,  1E.P. at 150-51, whom her mother
described as a “wonderful influence” on hemP. at 151. Consequentlghe stopped using drugs
and alcohol and stopped cutting hefrsélearing Decision at 6, I 1E;P.at 151; Record at 275.
She was better around the house, was not sigeakit at night, and was less surlg.P. at 150-
51, 427. As part of her academic schedule, gduicipated in the learning and resiliency
program (“LRP”), a program for children who hgwetential but are at riskHearing Decision at
6, 1 12;E.P.at 147. In the LRP program, which was by Andrea Warren of York Hospital
and Gina Brodsky, the high schaolvellness counselod.C. was the onlyinth grader in a
group of tenth graders. Testimy of Georgina K. Brodsky Brodsky) at 736-37, 743, 753,
Record at 79-80. The program involved aekly group meeting, a monthly volunteering
experience, and an adventuegcursion every other monthBrodsky at 743-44. J.C. did
exceptionally well with this program, and it had abslizing effect on her. Hearing Decision at
6, T 12;Brodskyat 752-54;E.P. at 149. She was a bright spot in the group, enthusiastically
participating in projectsHearing Decision at 6, § 1Brodskyat 752. By the end of the school
year, J.C. became tired of her responsible bayft, terminated that relationship, and began
seeing a different boy, with whom she smoked maniguregularly. Hearing Decision at 6, { 12;
Record at 275-7@&.P.at 154-55.

28. In the ninth grade, J.C. earned As angviBth a C+ in algela. Hearing Decision
at 6, Y 12; Record at 522. There was no ewie that she violatedchool rules or was

disciplined during that schoglear. Hearing Decision at @, 12; Testimony of Susan Macri
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(“Macri”) at 643'* Catherine Daley, an English teacher at York High School who served as
J.C.’s team leader during her time there andlsamevery day, describder as having excellent
social skills, being wy good at breaking down barriers beem different cliques of students,
having a great personality, and being “bubbiyg aipbeat, nice to have around.” Testimony of
Catherine Daley Paley’) at 715-17, 723-26. Dajetestified that J.C. sgned more mature than
most students and actually moratsde in her mood than mosid. at 728. Wyatt found J.C. that
year to be comfortable, sati transcending lines of diffeme groups, and “still bubbly and
smiling.” Wyattat 686. Brodsky described J.C. aseathusiastic participant in LRFBrodsky

at 752-53. J.C. exhibited leadership frore theginning of the classyas humorous, had no
difficulty with communication, and seemed tovhano emotional difficulties other than normal
adolescent ups and downgd. Brodsky received no reports of concerns about emotional or
substance abuse issues for J.C. from teachers or others thatly@aiz57.

29. J.C. began the 10th grade (2005-O@ratma Willard School (“‘EWS”), a private
school in Troy, New York, where her mothefésnily lived. Heanng Decision at 6,  1E.P. at
152-53. The family decided to send J.C. to EWS because the family had a long-term connection
with the school and because J.C. wanted tdhgeing “fallen in love” with EWS during family
visits. E.P.at 152-53. J.C.’s mental health provilsupported her enrolent at EWS in the
hope that it would provide her with aeeln slate and a more positive peer grolgp.at 154-55.

J.C. liked the academic challenge, feeling inteligand that she was working to her potential.
Hearing Decision at 6, 3; Record at 277. Her grades wegegy good: she earned As and Bs

and a C in biology. Hearing Decision at 6, I R8cord at 528-29. Her grades for performance
in the residence halls were “goegtellent” in four out of fiveareas, including “ability to follow

dorm expectations,” and “good” in the fifth areapm care. Record at 535. She was noted “to

14 Macri was the District’s assistant director of speeducation.Macri at 636.
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participate in hall teas with zest and humor, aadm[ed] to be finding a comfortable role for
herself within that group.” Record at 535.

30. While initially EWS seemed like a good for J.C., she was very homesick.
Hearing Decision at 6, { 13; Record at 2E@. at 156. On Januardl, 2006, during a school
trip to New York City, she was caught shopliftingearing Decision at 8; § 13; Record at 302;
E.P.at 157" She was allowed to return to schaol probation, but she began cutting herself
again and passed out after she drank an entires lmfttiquor with a friend in her dormitory on
her 16th birthday, as ag@lt of which EWS dismissed heHearing Decision at 7, § 13; Record
at 52, 277E.P. at 157-58. J.C. returned to York High School in mid-March 2006. Hearing
Decision at 7, 1 1E.P.at 158.

31. On March 10, 2006, following J.C.’s retuto York High School, the Parents
referred her to the PET to consider whethershe eligible for special education and related
services as a student with either a specific legrdisability, an emotional disability, or another
health impairment. Hearing Decision at 7, Rdcord at 519. The famifyreferral form noted
ADD (Attention Deficit Disorder)depression and anxiety, but reatbstance abuse. Record at
519. The Parents stated that J.C. “achieves fighles at tremendous cost to her emotional
well-being.” Id. With E.P.’s consent, evaluations weerformed. Hearin@ecision at 7, T 14;
Record at 508-17. Daniel Scuccimarra, M.8§.,District psychological service provider,
administered a WISC-1V, which again revealedsaatter in J.C.’s subtest scores. Hearing
Decision at 7, 1 14; Record at 514. Her aérbomprehension index was 119, again in the
superior range, and her perceptual reasprindex was 112, high average, but her working

memory index score was 83, low average. Hearing Decision at 7, I 14; Record at 513. J.C.’s

5 The Hearing Officer stated that JWZas “arrested” for shoplifting, but theeBord indicates that she was placed on
“house arrest” at EWS following the incider.P.at 157.

14



composite achievement test scores placed htereir®4th percentile, but she scored in the 55th
percentile for word reading amqpseudoword decoding. Hearing D&on at 7, 1 14; Record at
508-09. Scuccimarra also administered a Behavssessment System for Children (“BASC”)
test, on which, based on her parents’ responsessdogzd in the clinidly significant range for
attention problems, conduct issuasg depression. Record at 512, 515.

32. In May 2006, York also administered\echsler Individual Achievement Test
(“WIAT”) to J.C. to measure her academic achievemdut. at 508. Althoughl.C. achieved
scores in the average rangeatwove, the evaluator remarked about her “self-reported desire to
sleep, self-reported lack of interest and posdliffeculty in filtering out extraneous stimuli.’ld.
at 510.

33. The PET convened on May 19, 2006, and evaluated J.C. for the existence of an
emotional disability, using a form thasked whether the student had exhibited:

one or more of the following charagstics that adversely affects [her]

educational performance: A. . . . An inlitgito learn that cannot be explained by

intellectual, sensory, or health factors[;] B.. An inability to build or maintain

satisfactory interpersonal relationshipgth peers and teachers[;] C. .

Inappropriate types of behaviors orlfegs under normal circumstances[;] D. . . .

A general pervasive mood of unhappiness or depression[;] or E. . . . A tendency to

develop physical symptoms or feamssociated with personal or school

problems|.]
Hearing Decision at 7-8, { 1Record at 506. The PET found tRla€. had a general pervasive
mood of unhappiness or depressiold.'® It then evaluated whethéhis behavior had been
demonstrated over a long period of time or wW&played to a marked degree in schoal. It
answered the first question in the positive and the second in the neddtivédid not feel that

J.C.’s behaviors in the school setting adverstceed her educational performance, as she was

attentive in class and earned good graates scores on stdardized testsld. Accordingly, the

1% The Hearing Officer mistakenly stated that the PET found that J.C. had a general pervasive mood of unhappiness
anddepression.
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PET found her ineligiblender the category of emotional diddpi Hearing Decision at 8,  14;
Record at 507. The Parents signed a space on the form indicating agreement with the decision,
Record at 507, although E.P. testified that sklesdibecause she was misinformed that a student
who was doing well academically could not qualiigddR.C. explained that he signed merely to
indicate his presence at the meetiad?. at 164;R.C.at 468-69.

34.  While the PET found J.C. ineligiblerfspecial education, York staff members
agreed that she should have a “50dnp!l Hearing Degion at 8, 1 14R.C.at 465-68"" R.C.,
along with school special-educatigtaff, remained after theEF meeting ended and developed
a list of accommodations for J.C., which wasgised in an August 2006 meeting between J.C.,
E.P., and Sue Randolph, York’s 504 lams Hearing Decision at 8, { 1R;C.at 465-69E.P. at
173-75.

35. J.C. ended her sophomore year eardiagBs, and a C+ in biology. Hearing
Decision at 8, 1 14; Record at 522. She wascitetl for breaking angchool rules during her
sophomore year at York High SchodHtearing Decision at 8, I 1Mtacri at 643. She got along
fine with teachers and peer§Vyattat 687-89Daley at 720-22, 725-2Macri at 643. She was
invited to rejoin LRP when she returnedYork High School in March 2006, but she declined.
Hearing Decisiomat 7, {1 13;E.P. at 159. She attended the @p# program at the Cottage
Program for teens with substance abuse probbemssuccessfully completed it in April 2006.
Id.; Record at 297. Warren, the substance abwmseselor, recommended that she continue with

substance abuse counselind.

Y This is a reference to accommodations offered pursaaction 504 of the federal Rehabilitation Act, 29 U.S.C.
8 794. See, e.g., Mr. and Mrs. | v. Maine Sch. Admin. Dist436 F. Supp.2d 147, 152 (D. Me. 2006), aff'd, 480
F.3d 1 (1st Cir. 2007).
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36. J.C. later wrote that upon her rettwnYork High School, “I immediately dove
into drugs. | was high all the time, mornimgnon, and night. My good grades were deceiving.
The trivial ways of York High allowed me tio nothing and still succeed.” Record at 277.

37. During the summer after 10th grade, J.@rlarote, her lifavas “spinning out of
control[,]” although she thought that she wapgabecause she was always under the influence
and “drank relentlessly.”ld. at 277-78. She took a job at @&tearant, but was fired after she
drank a half bottle of champagne at tinel ®f a shift and codlbarely stand upE.P.at 168-70.
She began skipping her counseling appointmeitts\Warren and became increasingly defiant at
home. Id. at 170-72, 179. One night, when her fathes aaay, J.C. threw a party at his house.
R.C.at 470. When R.C. confronted her, shgHhtened him when, in a rage, she impaled steak
knives into the kitchen breadboard while infamgn him in no uncertain terms how much she
hated him. Id. at 470-71. She shoplifted again August 2006, and expressed no remorse.
Record at 294E.P.at 170-71.

38. J.C. was glad to return to school ie tlall to start her juior year (2006-07).
Hearing Decision at 8, 1 15; Record at 278.e 8kas happy to be home, and she did not drink
during Septemberld. She got back with aald boyfriend and wantetb redeem herself with
him. Record at 278. She did not drink agantil October 2006, and then only on weekends.
Id. In addition to her boyfriend, with whomeshshared mutual love[,]” she had a “small group
of good friends” whom sheelt she could trustld. at 279. During the first quarter, her grades
were very good: she earned As in all subjestsept marine science, in which she earned a B+,
and geometry, in which she earned a C+. Megabecision at 8, { 15; Record at 522. She
thought that her depression was undentrol, and that things were bettddearing Decision at

8, 1 15; Record at 278-79. Her parents, ha@redisagreed. Heaug Decision at 8,  1%.P. at
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175-76. In their view, she contiad to be edgy and sarcastidhvthem and to resist their
attempts to impose limitations upon hé&.P.at 175-76.

39. Following J.C.’s job loss in Augus0@6, her mother began planning a substance
abuse intervention for her withulsstance abuse counselor WarrdalP. at 435-36; Record at
368-72. Early in J.C.’s junior yeaE.P. and J.C. participated anYouth Alternatives mediation
program. Hearing Decision at 8-9, § EP. at 180-81. In the send session, the mediator
advised E.P. that E.P. could not control J.Qd,aas a result, J.C. was in control of her own
safety. E.P.at 181. This advice was a wake-up callEdP., causing her to feel that immediate
intervention was necessaryld. The Parents promptly begdn explore alternatives for
educating J.C. elsewhere, including the Hyt#ool, a private school in Bath, Mainéd. at
182-83; Record at 359, 363.

40. On September 27, 2006, J.C. and her pateausled to the Hyde School for an
interview. Hearing Decisioat 9, 1 16; Record at 358;P.at 182. Although J.C. walked out of
the interview during the first ifahour when challenged aboler attitude, tlb interviewer
continued to discuss optis with the ParentsE.P. at 182-83. She recommended that they look
into wilderness intervention programisl. at 183.

41. On October 2, 2006, the Parents met Waimdolph and Alalia Thaler, a guidance
counselor at York High School, to discuss $.604 plan. Hearing Désion at 9, { 17E.P. at
183-84. When they notified Thalef their intent to send J.Go a wilderness intervention
program, she commented, “[Y]ou'’re trying toveayour daughter[']dife, aren’t you[?]” E.P. at
185. On November 9, 2006, the Parents providett With notice that they would be sending

J.C. to New Horizons for Young Women (“NHYW”)Record at 456. The District agreed to
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place J.C. on temporary leave to facilitate ht#tendance at NHYW.Hearing Decision at 9,
1 18; Record at 486.

42. On November 14, 2006, the Parents and others conducted an intervention in
which they expressed to J.C. their concerrauber, and Warren infored her that she would
be going to NHYW. E.P. at 187-89. J.C. left willingly.Ild. at 189. However, her mother
reported that J.C. was “shocked” and “blindsidégl the intervention, ad J.C. herself later
reported that she was “blindsided” and hemt expected to be sent away againl. at 188;
Record at 279. NHYW, in Omgton, Maine, is licesed as an outdoor camp and an outpatient
mental health program. ddring Decision at 9§ 18; Testimony of Eilean Mackenzie
(“Mackenzi®) at 45; Record at 282 Participants, each of whom has a treatment plan, learn
how to manage challenging situations ia thilderness. HearinQecision at 9, § 18/lackenzie
at 44-47. The usual stay at NHYW is six to nine weeks, but J.C. remained there for about 12
weeks while the family was trying to locate a longer term resalgmogram for her to attend.
Mackenzieat 44;E.P.at 204; Record at 434.

43. York teachers and staff with whom Jhad contact during her junior year, prior
to her departure from York, again generally digga her during that time frame as appearing
bubbly and upbeat and being gmod class participant.Daley at 726 (J.C. had a “great
personality” and was “bubbly and upb®afestimony of Elizabeth Bacon Bacori) *° at 705-

06 (J.C. was good student, good participant, vaapable, very lively, not depressed, had
excellent communicatioskills), Testimony oflean Lynch Beetz Beet?).?° J.C.’s 11th grade
French teacher, Nancy Somerset Stevens, testifiét at times J.C. seemed sleepy during that

first-period class and at times she was reluctant to participate in small group discussions and

18 Mackenzie was NHYW'’s clinical directoMackenzieat 43.
¥ Bacon taught J.C. science in the 11th grade at York High ScBaobnat 702-04.
20 Beetz was the District’s director of special educatiBeetzat 614.
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activities, but she did so well in the class that Stevens nominated fSo&n&té Honoraire de
Francais a world languages national honor sogietTestimony of Nancy Somerset Stevens
(“Steveny at 590; Record at 522.

44. After J.C.’s arrival at NHYW orNovember 15, 2006, Pam Braley, LCSW,
conducted a comprehensive mental health evaluatiHearing Decision &, § 19; Record at
282-912 J.C. described her strengths as acadeaniddove of languages and history and being
friendly and outgoing; sh&as noted to be attractive and egigg. Hearing Decision at 9, T 19;
Record at 290. She described her weakee as ADHD, depressionaving a bad temper,
lethargy, lack of motivation, becoming easily fraséd, and having a negative attitude much of
the time. Id. She added, “I guess my drinking is also a weaknelss.”Her Axis | diagnoses
were “substance abuse, alcohahd pot,” and depression, NJ8ot otherwisespecified].
Hearing Decision at 9, 1 19; Record at 291. Beis IV diagnoses were “severe stress, peer
relationship problems, depression, fanubnflict, very low self-esteem[.]'ld.

45.  J.C. remained at NHYW for three miesit during which time she wrote “truth
letters” confessing her feelings and behavirsher parents. Hearing Decision at 10, { 20;
Record at 263-66, 270A-8E.P. at 191. The clinical directaat NHYW testified that, as J.C.
started to talk about her behavior, she wouldaspito a sense of shame and guilt and, in turn,
try to control everything around herMackenzieat 62. When J.C. felt that she was not in
control, she would become even mdrastrated, depressed and angig. When J.C. heard
from her parents that her stay at NHYW wasgeextended to permit theta find a residential
placement for her, and she was not going to god)she regressed, engaging in such behaviors
as screaming, shouting, swearing, pounding orfltlee, kicking thingsaround the office, and,

on one occasion, grabbing a pair of scissors from her therapist’'s desk and threatening to Kkill

% The Hearing Officer mistakenly stated that J.C. had arrived on November 15, 2007.
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herself. Id. at 62-65; Record at 26(Despite this, J.C. began kearn coping skills and anger
management strategiesMackenzieat 63. Although she made considerable progress, her
counselors considered hter be still in the eayl stages of recoveryHearing Decision at 10,
9 20;Mackenzieat 62-63.
46. In a discharge summary dated January 4, 2007, Braley stated:
[J.C.] is capable of making an excellgmtesentation. Undeeath this false
presentation is a child who suffers withw self-esteem, lack of confidence and
spiraling issues of shame due to her batravand failures. In school she presents
a facade of [a] capable and confident studmit feels very inadequate and highly
threatened by fear of failure. . . . Slastantly copes with gere mood swings.
Her academic success comes at a high @k has a compulsive nature to it.
This teen is at high ristor further behavioral, ment&lealth and substance abuse
problems. [J.C.’s] complex array of behavioral and psychological difficulties
require a structured, contatheetting with firm limits and 24 hour supervision[.]
In a residential, educational programith a strongly integrated clinical
component [J.C.] will have the the [Bigreatest chance of working through the
significant issues that compromise heilyd&unctioning and beable to achieve
her social, emotional and educatibrmotential. The NHYW team strongly
recommends a residential placement ¢mtain [J.C.], maintain her safety and

allow her to internalize healthy positive strategies to deal with her
psychological/behavioral difficulties.

Hearing Decision at 10, Y 20; Record at 228e @ischarge summary assessed J.C. with ADHD,
major depression, unspecified, ralet bipolar disorder, and polyisstance dependence. Record
at 228. Braley also noted J.C.’s significant igraonflict, negative peenetwork, and high-risk,
out-of-control behaviorsld.

47. On December 20, 2006, the Parents naadew special-education referral to the
PET, which met on January 4, 2007. HearirgciBion at 10, § 21; Record at 469-70, 483.
Braley’s discharge summary waswi@rded to the PET. Hearimgecision at 10, 1 21; Record at
472-79. Atthe January 4, 2007, meeting, the PET sisgtlilJ.C.’s presentationthe classroom.
Hearing Decision at 10, 1 21; Record at 462. 'di@achers all liked her very much and agreed

that she always did quality work and ttiay had no problems with her at scholl. The PET
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did not find J.C. eligible fospecial education undé¢ine emotional disabiy category, noting
that she did not display behawasf emotional disability in $mol pervasively and did not suffer
“adverse educational effect.” Hearing Decisi@anl10, { 21; Record at 470. In making that
determination, the District used the same elligybchecklist that it had used at the May 19,
2006, PET meeting. Hearing Deasiat 10, T 21; Record at 469-70he Parents indicated their
disagreement with that decisiordd. York subsequently offered to have Kerry Hoag, Psy.D.,
perform a new psychological assessment of, a8d the Parents consented to the suggested
evaluation. Record at 430, 440-41.

48. The Parents began looking at residétherapeutic placements for J.C. Hearing
Decision at 11, 1 2E&.P. at 197-98. By letter dated Janu&d, 2007, they notified the District
that they would be reoving J.C. from District schooland placing her in a residential
therapeutic facility. Hearing Decision at 11, T 22; Recaatl 434-35. They again expressed
disagreement with the District’s ineligibility tegmination, and informed the District that they
would seek reimbursement of the costs eisded with J.C.’sinilateral placementld.

49. On February 1, 2007, Diane Tennies, PmBrformed a psychological evaluation
of J.C. Hearing Decision at 11, { 23; Recatd246. She did so &he request of NHYW.
Record at 296. Dr. Tennies has perforrabdut 100 evaluations for young women at NHYW in
the past five years. §gmony of Diane Tennies Tennie¥) at 787. She conducted a clinical
interview with J.C., performec mental status assessment hafr, reviewed records, and
interviewed her parents lglephone. Record a#6. J.C. reported to Diennies that she felt
neglected and unloved because she had belNrdW for so long, that she felt her placement
there had been a punishment, and that beimig tvas making her depressed. Id. at Z&nnies

at 802.
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50. Dr. Tennies diagnosedClJ. with Major Depressive Disorder, Polysubstance
Dependence, and Attention Deficit Disordereating Decision at 11, § 23; Record at 249. J.C.
did not present with anxiety symptoms, andsweot diagnosed with an anxiety disorder.
Hearing Decision at 11, 1 23; Record at 246, 288. Tennies expressed the opinion that J.C.’s
depressive disorder existed prio her history of substancéwse, noting her “dramatic mood
swings [without] alcohol [and] drugs.” Recoed 202-03. Dr. Tennies agreed with Braley’'s
recommendation of a contained residential placgne solidify J.C.’s treatment gains, based
upon her difficulties with mood management,putsivity, irritability, and containing her
emotional outbursts, and her previous psychiatric hospitalization. Hearing Decision at 11, § 23;
Record at 249. In her testimony, Dr. Tennies admitted that placement in an “emotional growth
boarding school” is a fairly common recormndation as a followup for young women at
NHYW. Tenniesat 795.

51. On February 8, 2007, while J.C. watdl at NHYW, Dr. Hoag performed a
psychological evaluation of her at the District's request. He&awision at 11, 1 24; Record at
405. The evaluation included normed, formal assessments, completed with input from six of
J.C.’s teachers as well as J.C., a record revied/jreerviews with J.C.rad her social worker at
NHYW. Record at 406. Dr. Hoag noted thhtC. presented well and that her engaging
personality easily could be misinterpretedindicate that she was py and well-adjusted.
Hearing Decision at 1% 24; Record at 406. Hesting indicated that@. was struggling with
a dual diagnosis of substanceus® and depression, with evidenmeDysthymia as well as
Major Depression. Hearing Decision at 11,  2d¢drd at 410. J.C. also obtained a clinically
significant score on borderline tendencies, indicating that she might be developing Axis Il traits

of a personality disorder. Hearing Decision atfL24; Record at 407. Results of MACI testing
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indicated that J.C. was “exper@ng significant clinical distres3] Record at 407. She also
“scored well above theialcally significant cut off in the &as of substance abuse proneness and
depression.”ld.

52. Dr. Hoag obtained completed BASC quastiaires from six of J.C.’s teachers
and from J.C. Hearing Decision at 11, § 2écé&d at 408-09. The sponses of one teacher
placed J.C. in the clinically significant ranfg@ withdrawal and at risk for hyperactivity and
atypicality. Record at 409. Two of J.C.’s teashmted her in the clinithg significant range for
lack of social skills and at rislor lack of leadership skillsid. J.C’s self-ratings on the BASC
produced clinically significant scores for lack off @steem and placed her at risk for sensation-
seeking behaviors, socisiress, and depressiotd. Dr. Hoag observed thdtwas “notable that
[J.C.] does not present many behavioral or temnal concerns at school.” Hearing Decision at
11-12, 1 24; Record at 410. Dr. Hoag concludedl IiC.’s good grades menstrated her ability
to benefit from her education, despite experiencing significant emotional turithoiShe noted
that sports and academics were areas abouhwh@. could feel good, which was different than
how she felt most of the timeld. Dr. Hoag also felt that J.C. suffered from two kinds of
depression, and that her major depressiomrsied from being removed from her family.
Hearing Decision at 12, T 2&estimony of Kerry Hoag Hoagd’) at 536-37. For this reason, she
did not recommend a residential placement for HGagat 568-69.

53. Dr. Hoag testified that she believdtat J.C.’s ongoing, low-grade depression
likely resulted from guilt or shame that she felt over her behavidosgat 536. She concluded
that, on occasion, J.C. would experience moreketh short-term depssion in response to
incidents of significant emotional distress, sashwhen she was placed at Spring Harbor and at

NHYW. Id. at 536-37. Dr. Hoag testified that she “dbtaly disagrees” that J.C.’s substance
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abuse is a form of self-mmation for her depressionld. at 539. Instead, sHelieves that it
represents a self-destructigehavior that arises out 8fC.’s personality traitsld. She testified
that she did not believe that J.C. requires lang of specialized edudah in order to perform
well in any area of schoold. at 549.

54. On February 6, 2007, the Parents skttda placing J.C. at the King George
School (“*KGS”) in Sutton, Vermont, and submittedr application. Record at 229-45. They
chose KGS, an “emotional growth” boarding school, because it offered a strong academic
program, a focus on the arts, and a secure, stipgp@nvironment. Hearing Decision at 13,
1 26;E.P.at 199; Testimony of Mark Evan Tuckefl(fcket) at 212%> As of the time of
hearing, KGS had a coeducational populatior38fstudents, most of whom were there for
emotional reasons. Hearing Decision at 13, {T26kerat 218, 220. KGS teaches students self-
regulation, self-sufficiency, and self-estn. Hearing Decision at 13, § Zbyckerat 213.
Students progress through different phases amdisuwally there for 12 to 15 months. Hearing
Decision at 13, 1 26 uckerat 238.

55. KGS’s emotional growth componentclimdes rewards-based “phase work,”
individualized to meet the functional needsath student; therapeutic in-the-moment coaching;
and an arts education program that supplements the therapeutic programutkerat 228-30,
239-47. The school offers a standard academigcalum, which runs ttough most of each
school day. Record at 219. Students partieip@tKGS’s separate “emotional growth” phases
curricula for about an hour and a half eaely, and somewhat loagin the summerTuckerat
279. KGS is approved as an independent dcimoWermont but notas a special-education
school or programld. at 260. No staff mendp who delivers the emotional growth curriculum

has any mental health degss or certification.ld. at 281-82; Testimongf Erin Sarah Sheldon

2 Tucker was KGS's associate academic ddarckerat 208-09.
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Kingsbury (‘Kingsbury)?® at 336-37; Testimony of Joshua Greeley Carpentarffentet)**
at 374-75. There are no scientific or longihali studies assessing the success of emotional
growth educational programs at KGBuckerat 259;Carpenterat 379.

56. J.C. left NHYW on February 13, 200hdaarrived at KGS on February 14, 2007.
Hearing Decision at 13,  2B;P.at 391-94.

57. The PET met again in York on February 28)7, to consider J.G.eligibility for
special education. Hearing Decision at 13, { Récord at 397. Thearents attended by
conference call, as they weseowed in while in Vermontld. Dr. Hoag discused the results of
her evaluation, and several of J.C.’'s teachessudised their experience with her. Hearing
Decision at 13, 1 27; Record at 397-400. Dr. Hdascribed J.C. to the PET as “present[ing]
better and more emotionally stable than heting shows|,]” having “dpression and dysthymia
as well as substance abusehHving “low self-esteem in constto her presntation[,]” and
“experiencing a great deal of anxiety.” Recatd399. She noted, howeyénat J.C. “reported
that she feels good aboutrgelf in school and in sports[,]'hd “[tjesting indicatd that school is
an area that she fesefjood about herself.td. Dr. Hoag told the PET that testing indicated that
the answer to the question whether there was a generpgrvasive mood of unhappiness or
depression was yes, “but the question is doagdviersely affect edutianal performance.”ld. at
401. This time, the team determined that J.Cndiddisplay any of the\e charactestics listed
in the emotional disability form, and found herligible under the ematnal disability category
on that basis. Hearing Decision at 13, { 27; ReabdtD1. The PET also determined that J.C.
was not eligible as a studewith a learning disability oother health impairmentld. The

Parents again expressed their disagreemihtthe ineligibility determinationE.P.at 397-98.

2 Kingsbury was J.C.’s primary therapist at KG8ngsburyat 291.
% Dr. Carpenter was KGS'clinical director.Carpenterat 344.
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58. At KGS, J.C. had a therapist, attended both individual and group therapy sessions,
and made progress. Hearing Decision at 13, {K#&&sburyat 295, 302. She also attended
Alcoholics Anonymous and Narcotics Anonymonreetings regularly and had no access to
alcohol or drugs. Hearing Decision at 13, TRi8gsburyat 306.

59. During the spring of 2007, J.C. tooketliollowing courses and earned the
following grades: algebra IIA, B; art history, Aljseases and history, A-; photography I, B+,
studio art, A, and U.S. histor3+. Hearing Decisiorat 14, § 29; Record &1. All of her
teachers commended her for her woldk.

60. Since enrolling at KGS, J.C. has had occasional issues with personal displays of
affection with boys at the schooKingsburyat 329-30. Yet, J.C. made excellent progress at
KGS, developing the ability to label her enaois, identify the root of those feelings, and
demonstrate in functional ways a new repertoirdrealthy coping skills, such as talking and
writing. E.P.at 399;Kingsburyat 307; Fitzhugh Dep. at 8. She demonstrated a newfound
ability to advocate for herself, rather than simekploding emotionally inthe face of authority
and limit-setting, and developedfsesteem unrelated to her plga appearance. Fitzhugh Dep.
at 10, 18, 24, 26; E.P. Dep. at 5-6. She develdpmlthy relationshipwith male peers that
were not based on her sexualiti.P. at 401-02. At her deposition on February 22, 2008, Dr.
Fitzhugh said that J.C. was doing as well at tha¢ &@® the average 18-year-old girl in terms of
seeing herself as an autonomous person “whdsersge doesn’'t depend on relationships with
guys[.]” Fitzhugh Dep. at 51-52.

61. J.C. was elected president of the student council at KGS in January 2008, having
served on the council prior to that timed. at 13, 43. She was schded to complete the

emotional growth phase system curriculum atSK&hd to graduate with a high school diploma
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on April 26, 2008.1d. at 30-31. She was planning to attend college in the fall, to the amazement
of her parents and KGS statfd. at 31; E.P. Dep. at 10-11.

62. The Parents state that they incdromsts of $98,489.29 fduition, room, and
board at KGS from February 2007 through ARAO08, and costs of $7,945.83 for transportation
and related expenses through February 2008. Parents’ Brief at 21,  46.

63. On April 17, 2007, the Parents filed a request with the MDOE for an
administrative due process hearing. Recorttat A hearing was conducted on June 4, 7, 12,
and 20, 2007. Hearingdgision at 1. Fifteewitnesses testifiedld. The Parents submitted 439
pages of exhibits, and the District submitted 412 pages of exhiditat 2. The Parents argued
that J.C. should have been found eligible agualent with an emotional disability given that
(i) she had a condition exhibitingyver a long period of time and to a marked degree, either
inappropriate types of behaviaos feelings under normal circigtances, or a general pervasive
mood of unhappiness or depressiand (ii) her condition advesly affected her educational
performance. Id. at 14, 16-17. They sought relief foretiistrict’s failureto identify their
daughter as eligible for specidlucation in the form of reimbsgment of the costs of her KGS
placement.ld. at 15. The District defendéts decision of non-eligibility.ld.

64. The Hearing Officer found in favor of the Distridtl. at 23. She found that J.C.
had been suffering from mild to moderate dmgion over a period of \eeral years, that her
problems were not related solely to substarmgse, and that “[ijn congrison with her peers,
the student’'s emotionally disturbed behavior was more frequent and intense, and therefore,
manifested itself to a marked degreéd. at 17-18. She noted that because J.C. had depression,
whether she also was socially maladjusted was irrelevant for purposes of eligibility analysis.

at 18-19. However, she concluded that '3.@ondition had not adversely affected her

28



educational performanceld. at 19-22. She found that J.dld not demonstrate inappropriate
behaviors under normal circumstancdd. at 22. Finally, she disaegd a separate barrier to
J.C.’s eligibility: that tle evidence did not support a conclusibat she needed special education
and related servicedd. at 22-23. She concludedattbecause the District had not violated J.C.’s
rights in deeming her ineligible for special edtion services, the Disttiwas not responsible
for the costs of her unilateral placement at K&Sb.at 23.

65.  With respect to whether J.C.’s cdiwh adversely affected her educational
performance, the Hearing Officer reasoned:

The parents assert that social, behaviaral emotional issues are as much a part
of educational performance as academicassult is certainly true that a student
learns much more at school than wisataught in the academic curriculum. Yet

in GonZ4]lez[v. Puerto Rico Dep’'t of Educ254 F.3d 350 (1st Cir. 2001)], the
First Circuit was clear that the IDEAead not address problems truly distinct
from learning problems. The studenttive case at hand has not demonstrated a
learning problem affecting educational performance. She suffers from
depression, which has led her to abusggsgrand alcohol, and engage in other
undesirable behaviors outside of school.eSéhare mental health problems that
have not damaged the student’s ability to succeed in school.

The parents point tthe part of theMr. and Mrs. Idecision in which the Federal
District Court recites portions of the @ Learning Results regulations that list
the many goals of the Learning Resufisogram, including such things as
explaining “the relationship betweeredithy behaviors and the prevention of
injury,” understanding, “how to reduceeih health risks ttough the practice of
healthy behaviors,” demonstrating “ways avoid or change situations that
threaten personal safety,” and “digfuish[ing] between healthy and unhealthy
stress management techniquedt. and Mrs. | supra, at 12-13. Understanding
these things and actually putting them irptactice are two very different things.
For example, high school students smaligarettes and eat junk food at a
proportionately higher rate than the resthe population, buthis does not mean
they do not understand or have nearhed how to reduce their health risks
through the practice of healthy behaviorBhis is not a learning problem, but a
failure to incorporate ong’knowledge into agis daily life. Cases cited above
support a conclusion that Congress did ntarid that the IDEA be interpreted so
broadly that a failure to use healtipyactices learned in school constitutes a
failure to learn.

Id. at 21-22 (footnote omitted).
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66.  With respect to whether J.C. needgpécial education and related services, the
Hearing Officer observed:

There was no showing that the studeeeded specialized education to benefit

from the curriculum. Asliscussed above, the studevdas doing very well with

the educational curriculumnd related activities. Her parents placed her at

NHYW and KGS because they had difficufiygeventing her from sneaking out of

the house, using drugs and alcohol, anddeexually promiscuous. The student

undisputedly needs treatment for her @spron and substance abuse problems.

When the student was at Spring Harbfmspital, and her depression was worse

than it is currently, Dr. Broderick’s resomendations were for psychological and

substance abuse treatment. Recommenda of other psychologists have

focused on the student’s need to addhegsdepression andilgstance abuse, not

on her education. This falls squarelythin the category of medical treatment,

not educational services.

Id. at 22-23.
II. Proposed Conclusions of Law

1. A party dissatisfied with the decisiafi an MDOE hearing officer may appeal
that decision to the Maine Superior Court othte United States Distric€ourt. 20-A M.R.S.A.
§ 7207-B(2)(B);see als®0 U.S.C. § 1415(i)(2)(A).

2. The IDEA provides that a court reviewi the decision of a hearing officer “(i)
shall receive the recordd the administrative proceedings; (@hall hear additional evidence at
the request of a partgnd (iii) basing its degsion on the preponderance of the evidence, shall
grant such relief as the court determinegppropriate.” 20 U.S.C. § 1415(i)(2)(C).

3. “The role of the district court 0 render bounded, indendent decisions —
bounded by the administrative redoand additional evidencen independent by virtue of
being based on a preponderance @& #vidence before the court.Hampton Sch. Dist. v.

Dobrowolskj 976 F.2d 48, 52 (1st Cir. 1992) (citationdainternal quotation marks omitted).

“While the court must recognize ghexpertise of an administratiagency, as well as that of
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school officials, and consider carefully admsinative findings, the precise degree of deference
due such findings is ultimately left to the discretion of the trial codd.”(citations and internal
guotation marks omitted).

4. The First Circuit and other courts haagggested that withespect to a hearing
officer’'s legal conclusions, the level of defece due depends on whether the court is equally
well-suited to make the determination despis lack of edud@nal expertise.See, e.g., Deal v.
Hamilton County Bd. of Educ392 F.3d 840, 849 (6th Cir. 200@).ess weight is due to an
agency’s determinations on matters for whicluaational expertise is not relevant because a
federal court is just as well suited to evaluate the situation. More weight, however, is due to an
agency’s determinations on matters for whichoadional expertise is relevant.”) (citations and
internal quotation marks omitted)brahamson v. Hershmai01 F.2d 223, 231 (1st Cir. 1983)
(noting that while it might béinappropriate for a district coumuunder the rubric of statutory
construction to impose a pauiar educational methodology uporstate[,]” court was free to
construe term “educational” in IDEA “so as tesime, at least, that the state IEP [individualized
education plan] provides the hopeeafucational benefit.”). Even &s findings of fact, the court
retains the discretiorafter careful consideratiorito accept or reject théndings in part or in
whole.” Town of Burlington v. Department of Edu36 F.2d 773, 792 (1st Cir. 1984ffd,

471 U.S. 359 (1985)).

5. In IDEA cases, as in other contextse burden of persgan rests on the party
seeking relief.See, e.g., Schaffer ex.réchaffer v. Weasb46 U.S. 49, 51 (2005Robrowolsk]

976 F.2d at 54Maine Sch. Admin. Dist.dN 35 v. Mr. and Mrs. R176 F. Supp.2d 15, 23 (D.

Me. 2001) (rec. decaff'd Feb. 27, 2002),ev’'d on other grounds321 F.3d 9 (1st Cir. 2003)
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(“The party allegedly aggrieved must carry thedaum of proving . . . that the hearing officer's
award was contrary to law anthout factual support.”).
A. Definitions: “Child With a Disability”
6. The IDEA defines a “child with a disabilityify relevant part, as a child “(i) with
. . serious emotional disturb@mn (referred to in this chaptes ‘emotional disturbance’) . . .

(i) who, by reason thereof, needs special education and relatettese¢ 20 U.S.C.
8§ 1401(3)(A).

7. “Emotional disturbance” is flaed, in relevant part, as:

) . . . a condition exhibiting one anore of the following characteristics

over a long period of time and to a marldahree that adversely affects a child’s

educational performance:

(A)  An inability to learn that aanot be explained by intellectual,
sensory, or health factors.

(B) An inability to build or mantain satisfactory interpersonal
relationships with peers and teachers.

(C) Inappropriate types of bekiar or feelings under normal
circumstances.

(D) A general pervasive mood of unhappiness or depression.

(E) A tendency to develop physical symptoms or fears associated with
personal or school problems.

(i) Emotional disturbance includes sebphrenia. The term does not apply to
children who are socially maladjusted, unlésis determined that they have an
emotional disturbance under paradrdp)(4)(i) of ths section.

34 C.F.R. § 300.8(c)(4).

% Federal regulations defining “child with a disability” wemmended both during and subsequent to the period the
Parents describe as the relevant period in this case, from May 2006 through Februa§e2B@rents’ Brief at 24

n.2. However, there was no material change in the definition of “emotional disturbaGoenpare34 C.F.R.

§ 300.8(c)(4) (eff. Oct. 30, 200With 34 C.F.R. § 300.8(c)(4) (eff. Oct. 13006, to Oct. 29, 2007); 34 C.F.R.

§ 300.7(c)(4) (eff. to Oct. 12, 2006). Hence, | quote from the regulation currently in effect
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8. In like vein, at relevant times, Maine defd a “student with a disability” as an
individual who,inter alia, has one or more listed disabiliti@ghich include emotional disability)
and who “[h]as been evaluated according teséhrules and has been determined to have a
disability which requires th@rovision of special educatioand supportive services.” Maine
Special Education Regulations, Code Me. R. 05-071 ch. 101 (2003) (“MSER”), §§ 3%, 3.5.
The MSER also defined “emotional disability” im@anner virtually identical to that of relevant
federal regulationsCompare34 C.F.R. 8§ 300.8(c)(4yith MSER § 3.5.

9. Neither the IDEA nor accompanying federal regulations defines the phrase
“adversely affects educational performance,” thereby “leavitg éach State to give substance
to these terms.’J.D. ex rel. J.D. v. Pawlet Sch. Dis224 F.3d 60, 66 (2d Cir. 2000).

10. The MSER did not define the termsiVarsely affects” or “adverse effectSee
MSER 8§ 2. However, this court has “intezfjed] the phrase as reflecting Congress’s and
Maine’s intent that any adverse effect on ediocal performance, however slight, meets this
prong of the definition.”"Mr. and Mrs. | 416 F. Supp.2d at 160.

11. The MSER did define “educational rfiemance,” as follows: “The term
‘educational performance’ inatles academic areas (reading, math, communication, etc.), non-
academic areas (daily life activisiemobility, etc.), extracurriculactivities, progress in meeting
goals established for the general curriculuamd performance on State-wide and local
assessments.” MSER § 2.7. In turn, the terenggal curriculum” was defined to mean “the
school administrative unit’s local curriculum fgrades K-12 which incorporate[s] the content
standards and performance indicatof the Learning Resultsfd. 8§ 2.11. The Learning Results

were defined, at relevant timexss “a comprehensive, statewidestgyn of learning results” based

% Subsequent to the relevant time period, the MSERswpsrseded by a new set of special-education regulations,
the Maine Unified Special Education Regulation, Birth to Age Twenty, Code Me. R. 05-071 chnaDad6iption
eff. May 15, 2008) (“MUSER").
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broadly upon six “guiding principles” and aimedestablishing “high academic standards at all
grade levels in the [eight contgareas of math; English; sciee and technology; social studies,
including history, economics and civics; careeggaration; visual angerforming arts; health
and physical education; and foreign langsage20-A M.R.S.A. § 6209 (eff. May 30, 2006,
through June 8, 2007).

12. The IDEA defines “special education” ‘&pecially designednstruction, at no
cost to parents, to meet the unique needs of awitida disability, including . . . (A) instruction
conducted in the classroom, in the home, in hospitals and institutions) atieer settings; and
(B) instruction in physical education.” 20 U.S&1401(29). “Related services” are defined as
“transportation, and such developmental, cdive¢c and other supportv services (including
speech-language pathology and audiology servicespneting services, pshological services,
physical and occupational thesa recreation, includg therapeutic recreation, social work
services, school nurse services ., counseling services, inciad rehabilitation counseling,
orientation and mobility services, and medical services, except that such medical services shall
be for diagnostic and evaluation purposes oaly)may be required to assist a child with a
disability to benefit from speal education, and includes the lgdadentification and assessment
of disabling conditions in children.Id. § 1401(26).

13. If a child is determined to have an enumerated condition “but only needs a related
service and not special educatioth®e child is not kgible under the IDEAunless, consistent
with 34 C.F.R. 8§ 300.39(a)(2), “the related seevrequired by the child is considered special

education rather than a red service under State standards[.]” 34 C.F.R. § 300.8()(2).

%7 Section 300.39(a)(2) provides that special education includes speech-language pathology servicesher any
related service, if considered specialeation rather than a related service ursdate standards, travel training, and
vocational education. 34 C.F.R. § 300.39(a)(2)
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14. Effective May 30, 2006, the Maine legisia defined “special education” and
“related services” as follows:

4-B. Related services. “Related services” means special education
transportation and such developmentalyextive and other related services, as
defined by the commissioner, as are requicedssist children with disabilities to
benefit from their special education programs.

5. Specialeducation. “Special education” means specially designed
instruction, at no cost to parents, teeet the unique needs of children with
disabilities, as defined kthe commissioner, including:

A. Instruction conducted in the clasem, in the home, in hospitals
and institutions and inther settings; and

B. Instruction in physical education.
20-A M.R.S.A. § 7001(4-B) & (5) & Histrical & Statutoy Notes thereté®
15. The MSER defined “special educatiservices” and “supportive services” as
follows:
2.23 Special Education Services

“Special education services” are ediimaal services specially designed to
meet the unique needs of a student aitthisability proviéd at no cost to
the parent by qualified individuals aefined by the commissioner. All
special education services shaké provided by qualified individuals
employed or contracted by a school adistrative unit, a private special
purpose school, or a private gengpalpose school approved to provide
special education and supportive services.

K%k

2.28 Supportive Services

“Supportive Services” means specialueation transportation, and such
developmental, corrective, and otlsepportive services ase required to
assist a student with a disability benefit from his/her special education
program. The term includes, but is not limited to, speech-language

2 While the Maine and federal definitions of “special education” now are virtually identical, Maine previously
defined the term more inclusively, to wit: “classroom, Bohmospital, institutional or other instruction; educational
diagnosis and evaluation; transportation and other stipp@ssistance, services, activities or programs” required
by students with disabilitiesMr. and Mrs. | 416 F. Supp.2d at 166 (quoting former 20-A M.R.S.A. § 7001(5)).
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pathology, audiology, counseling rgees including rehabilitation

counseling, orientation and mobility services, psychological services,

physical therapy, occupational thpya recreation including therapeutic

recreation, early iddification and assessment stiidents with disabilities,

and medical services except thatclsumedical services shall be for

diagnostic or evaluation purposes only. The term also includes school

health services, social wWoservices in schoolgnd parent counseling and

training. All supportive services al be provided by appropriately

certified or licensed professionals appropriately supervised support

staff. The term “Supportive Services” is synonymous with the term

“‘Related Services” as used inetli997 Amendments to the Individuals

with Disabilities Education Act.
MSER 88 2.23, 2.28. The MSER contained an exmtu$or medical services or treatment,
providing: “Services or treatmé performed by psychiatrist physicians, optometrists,
chiropractors, registered substance abuse etnnss or other medical personnel are not an
allowable special educat or supportive service.ld. § 6.2(A).

16. Schools that receive federal funding aguned to identify, locate, and evaluate
students who are in need of specwlucation and related servicesSee, e.g.20 U.S.C.
§ 1412(a)(3)(A); MSER 8§ 7 (desbmg Maine schools’ “child find'obligations). Schools must
provide such students with a free appropriatelipieducation, or “FAPE via an individualized
education program, or “IEP,” thas “reasonably calculated to enable the child to receive
educational benefits[.]20 U.S.C. § 1412(a)(1) & (4Board of Educv. Rowley458 U.S. 176,
207 (1982).
B. Parties’ Arguments
17.  The Parents contend that the Hearin§c@f erred in uphaling the District's

determination that J.C. was ineligible for spé@ducation pursuant tine IDEA and relevant
Maine state law.SeeParents’ Brief at 24Kl. They reason that:

A. “The hearing officer in this case correctly found, based on the overwhelming

weight of the evidence, that J.Ras a general pervasive mooddepression, that this depression
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has existed over a long period ahé to a ‘marked degree,” and that she is not merely socially
maladjusted.”ld. at 25.

B. The Hearing Officer erroneously fourtdat J.C.’s condition did not satisfy
subcategory C of the emotional disability catggdmnappropriate types dbéehavior or feelings
under normal circumstances,” but that findingrislevant because a child’s condition need meet
only one of the five subcategories, and she tiedtl J.C.’s condition satisfied subcategory D, “a
general pervasive mood of unhappiness or depressidndt n.3.

C. “As a result, the only issues regardelgyibility to be revewed by the Court are
whether J.C.’s disability adversely affects leelucational performance and whether she needs
special education and related seed on account of her disabilityltl. (footnote omitted).

D. The Hearing Officer erred in holdingpat a condition cannot adversely affect
educational performance unlessadversely affects ability toeérn (versus ability to practice
what one learns).See id at 26-32. In fact, as Maine’stést iteration ofits Learning Results
reveals, Maine places a high premiumfonctional demonstration of knowledg&ee id at 28-

30. Thus, the court should “conclude that proo&fadverse effect anstudent’s performance
of functional skills is sufficient to establish that a student’s disability adversely affected her
educational performancel[.]id. at 32.

E. The evidence establishes that J.@aged in drinking, drugging, cutting herself,
and promiscuity “because of her functional inaypita utilize positive copingkills in the face of
emotional stressors, even if hesalhility did not affect her intellectual ability to understand that
her methods of coping were not healthy ogtasp that healthiedtarnatives existed.”ld. Her
difficulties in developing and employing funatial coping skills mean that “she has not

effectively learned a number of skills that are part and parcel of Maine’s general curriculum,
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such as the ability to demonstatrategies for reducing stress,demonstrate healthy practices

to improve her health, to demonstrate strategies to resolve interpersonal conflicts without
harming herself, or to utilize skills for commaating effectively with others to improve her
health.” Id. at 34 (citing Learning Results: ParamefersEssential Instruction, Code Me. R. 05-

071 ch. 132 (2007) (“Learning Results/Parameters”).

F. “Once one recognizes tHanctional performance is assential part of education
and learning, then it is irralant whether a student's enmtal or behavioral issues are
witnessed in school or notfd. at 35.

G. In any event, although J.C.’s teachestified at her hearing that her depression
did not affect her in class, therewsitten evidence to the contranGee id at 34-35 n.6. This
includes behavior reports andather e-mails from the eightirade describing depression,
inappropriate behaviors, and defiance, as well S&veport that J.C. often fell asleep in French
class in the 11th grade, waslfgsolating, would refuse to phcipate in chss activities,
challenged the way the teacher did things, hadietahavior, said startling things, and did not
hand in all of her workSee id

H. When one understands that “educational performance” includes functional
performance, it is clear thatehHearing Officer erred in conaling that J.C. did not require
special education and related servicedee id at 38. The only hope for J.C. to become an
independent, functioning adult in society wagtovide her with speciaducation and related
services she required to déye proper emotional managemeanid coping skillssuch as the
services KGS provided.See id at 38-40. These are not “medical” services, but rather a

specialized emotional growth instructional program, separate and apart from the ongoing medical
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and quasi-medical services of which J.C. avdileself both before andnsie enrolling at KGS,
such as treatment with a psychiatasd individual ad group therapySee idat 40

18. As a remedy for the District’'s assertdnsgression in farlg to deem J.C.
eligible for special educatiorthe Parents seek reimbursemeitthe costs of her unilateral
placement at KGSSee idat 41-48%

19. The District rejoins that:

A. By relying only on their argument regiing subcategory D, “a general pervasive
mood of unhappiness or depression,” the Parents Ahandoned in thigppeal any claim that
J.C. should have been found dlig under subcategory C, “inampriate types of behavior or
feelings under normal circumstaes.” District Brief at 25.

B. The Hearing Officer did not make any explicit finding that J.C.’s depression was
“pervasive,” missing a key and distirelement of the eligibility standardSee id at 26-27. In
fact, the evidence demonstrates that J.C.jgrefsion was not pervasive in that it did not
permeate all aspects of her life, most notably not having been observed in the school setting to
any degree out of the ordinaree idat 27-28.

C. The Hearing Officer erred in deemin@.Js depression “marked,” given that J.C.
suffered only from dysthymia, or low-grade degsion, except for two relatively brief periods
during her hospitalization at Spring Harlaord her stressful stay at NHYV&ee id at 28-29.

D. However, the Hearing Officer correcttietermined that J.C.’s condition did not
adversely affect her educational performan&ee id at 29-42. There is no authority standing

for the proposition that behaviors occurring andible virtually exclusively outside of the

2 The Parents also initially alternatively sought a remedy of “compensatory education” in the form of
reimbursement of KGS cost$SeeParents’ Brief at 48-50. However, in their reply brief, they omitted mention of
that request, seemingly in tacit recognition of the conesg of the District’s position that reimbursement is not
available as a form of compensatory educatiSeeDistrict Brief at 49-50; Plaintiffs’ Reply Memorandum of Law
(“Parents’ Reply”) (Docket No. 32Ms. M. ex rel. K.M. v. Portland Sch. Com®60 F.3d 267, 273 (1st Cir. 2004).
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school context, such as J.C.’s drinkinguglying, cutting, and promiscuity, are grounds for a
determination of IDEA eligibility; in fact, the authorities, includiigonzalez suggest the
opposite. See id at 33-42. The Record is clear that, but for disciplinary slips and rare emotional
outbursts in middle school, whichetiHearing Officer correctly cohaled were not unusual for a
teenager, J.C.’s performance was strong acedlsdields in school, including academics,
behavior, school citizenship, and communication skilee id at 29-32, 39.

E. In any event, the Hearing Officeorrectly concluded that J.C. did not need
special educationSee id at 42-44. “[E]ven if the Court were to find that there had been some
minor adverse effect on educational perfance caused by JC’s depression, JC would
nevertheless be ineligible because any sucladinpn her school performance was so slight that
JC still did not need spet education in order tbenefit from school.”ld. at 42. What is more,

a need for counseling is not a need for speciatation but rather a need for a related service,
which cannot support IDEA eligibilitySee id at 43-44.

F. Although the court need not reach thguie, the Hearing Officer’'s conclusion may
be upheld on the separate basis that thkawers of concern we caused by social
maladjustment, not by depressidbee id at 44-46.

G. Should the court reach the reimbursement question, that requested remedy should
be denied both because KGS was not an ap@teppiacement for J.C. and because the Parents
did not provide proper notice of their intent to make a unilateral private placement fddeer.

id. at 46-49.
20. TheParentgespondijnter alia, that:
A. The word “pervasive” in the emotiondisability regulation modifies only “mood

of unhappiness,” not “depression3eeParents’ Reply at 2-3 (angng that regulation requires
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showing ofeither a “general pervasive mood of unhappiness®depression”). Thus, there is
no need to make a showing of “pervasive depressi@et id In any event, there is ample

evidence that J.C.’s depression was pervasdee idat 3-4.

B. The Hearing Officer correctly foundahJ.C.’s depression was “markedsee id
at 2-3n.2.
C. They have not waived or abandoned th&ernative argument thatC. is eligible

because she exhibited “inappropriate types of behaviors or feelings under normal
circumstances.” See id at 4. They preserved the issue by raising it in their complaint and
arguing, in their brief, that they disagreed wile Hearing Officer's conclusion, although it was
inconsequential to her rulingSee id On the merits, the Hearir@fficer erred in finding that
J.C. had not demonstrated inappropriate biehs under normal circumstances, and in making
no ruling as to whether she had demonstrated inappropriate feeliggs. id at 5. J.C.
demonstrated a number of inappriate behaviors, such as cutting herself, stealing, sneaking out
of her parents’ home to engage in sex, ana@eirunk or high, evein school, as well as
inappropriate feelings, includirigtense shame and self-hatre®kee id at 5-7.
C. Analysis

21. This is a difficult case, involving adfily intelligent butdeeply troubled young
woman who suffered serious adverse effects fr@mcondition, but dispjeed virtually none in
school, particularly York High $wol, where the PET decisions at issue were made. As such,
this lawsuit tests the outer boundaries of IDHigibility. After a thorowgh review of the entire
record, including the supplemental evidence that RParents were permittad file with this
court, and after careful consideration of counsekdi-crafted briefs, | conclude that the Hearing

Officer correctly perceived this caase falling without those boundaries.
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22. As a threshold matter, | agree with thetbct that the Heamg Officer erred in
failing to make an explicit finding as to whetheC.’s depression wasipasive. The Parents
offer good reason why, from a clinical and comnsemse point of view, one should be required
to demonstrate either a “general pervasivood of unhappiness” or “depressiorséeParents’
Reply at 2-3. However, they offer no caselamwregulatory authomt for that propositionsee
id., and, on a plain reading, thext indicates that the wortpervasive” modifies the word
“depression,” requiring that child’'s condition exhibit “[a] general pervasive mood of
unhappiness or depression[,]” 84F.R. 8§ 300.8(c)(4)())(D), nota general pervasive mood of
unhappiness, or depression,” or “depressiom general pervasive mood of unhappiness.”

23. Nonetheless, the evidence amply supports a finding that J.C.’s depression was
pervasive, that is, spreading throughout or permeating herSéeWebster’s 1| New Riverside
Univ. Dictionary 878 (1994) (defining “pervatas “[tjo be spreadhroughout: PERMEATE").
From May 2003, when Dr. Geardt assessed J.C. with “anxiodespression,” thnagh February
2007, when Dr. Hoag performed a comprehengisychological evaluation on behalf of the
District, J.C. consistently has been asst#sas suffering from depression or dysthymia.
Professionals assessing her did not suggeststmatwas episodically free of depression or
dysthymia, but, rather, that she was capatblsuccessfully masking her symptomSee, e.g
Record at 406 (observation of Dr. Hoag th&. Jpresents well and her engaging personality
could easily be misinterpretetthat she is a happy, well adfed adolescent without much
emotional distress”), 573 (observation of Dr.oBerick that J.C. “typically deals with her
feelings in a more intellectual manner, effecyveiasking at times the depth of her distress or
dysphoric affect”);E.P. at 126-27 (“[O]ne thing that's beeru& about [J.C.] from early years is

that she appears happy and cheerful and appedrshi#’'s handling things, but inside, she’s you
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know, a black hole.”). J.C.’s own “truth lettersttest to the roiling, underlying emotions she felt
even at school. SeeRecord at 272-79. Even Dr. Hoag, the District's psychological expert,
deemed J.C.’s depression pervasi8ee id at 401*°

24. The question of whether J.C. exhibitegrdssion to a marked degree is a closer
one. By and large, J.C. did not exhibit hepr@ssion at school. ABr. Hoag observed, she
struggled with dysthymia, exhibiting signsmgjor depression only when under extreme stress,
for example, following her removals to Springrbar and NHYW. Nonetheless, on the totality
of the evidence, | agree with thiearing Officer and the Parents that J.C. fairly can be described
as having a condition exhibiting afacteristics of unhappiness oipdession to a marked degree.
That evidence includes not only her documentandents of major depression, but also her
sometimes explosive interactions with her pgeand her long-running history of risky, self-
destructive behaviors, ingling cutting herself, drinking, drugging, and promiscuity,
commencing as early as in the sixth grades the Hearing Officer observed: “In comparison
with her peers, the student’s emotionally distdrbehavior was more fgeent and intense, and
therefore, manifested itself to a rkad degree.” Hearing Decision at ¥8.

25. | turn to whether J.C.’s condition adwadysaffected her educational performance.
The Parents bear the burdefpersuasion that the decisithey challenge was wron&ee, e.q.

Mr. and Mrs. |, 416 F. Supp.2d at 156. They fail to carry that burden.

% The District states that Dr. Hoagstified that she did not believe that J.C.'s depression was pervaSae.

District Brief at 28 (citingHoagat 531). That is not a fair charactetian of the cited passage. Dr. Hoag testified

that she did not feel that J.C. met the criteria for bérdepersonality disorder because the personality traits in
which she scored high were not pervasi8ee Hoagt 531-32.

31| do not reach the Parents’ alternative argument teatdaughter had a condition exhibiting “inappropriate types

of behavior or feelings under normal circumstanceS€eParents’ Brief at 25 n.3; Parents’ Reply at 4-7. They
preserved that issue only to the extent that J.C. was deemed not to have had a condition exhibiting “a general
pervasive mood of unhappiness or depressi@eé id | also do not reach the Distfargument that J.C. suffered

solely from social maladjustmengeeDistrict Brief at 44-46.
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26. The Parents assail the Hearing Offic&gisoneous distinction between a learning
problem (i.e., the inability to understand somagiand a failure to incorporate such knowledge
into the manner in which one functions in dallfe (i.e., the inability to utilize learned
knowledge),” Parents’ Brief at 2émphasizing that both the IDE&nd the latest iterations of
Maine’s Learning Results and its special ediocaregulations make clear that “functional
performance” is a key part of “educational performanseg id at 27-30;see also, e.g 20
U.S.C. § 1414(d)(1)(A)(i) (defining an IEP &a written statement for each child with a
disability that . . . includes . . . a statement of the child’s present levels of academic achievement
and functional performance”); MUSER 88 Il.@efining “educational performance” as
“performance in academic area (for examplgitten literacy skills, math, communication),
functional areas of performance (how the chileimonstrates his/her iB&k and behaviors in
cognition, communication, motor, adaptive, socraldéonal and sensory areas), and for a child
age 3-5, age appropriate developmental aawitacross five domains of development
(communication, physical, cognitive, self-help/adagtiand social/emotional) in an educational
setting”); 11.13 (defining “functionbperformance” as “how the childemonstrates his/her skills
and behaviors in cognition, communication, mmptadaptive, social/lemotional and sensory
areas”).

27. The Parents’ reliance on the curregatsions of Maine’s Learning Results and
special education regulations (the MUSER)nigsplaced: those versions were not in effect
during the times the Parents themselves have identified as relevant in this case, and therefore can
shed no light on how Maine then defined “educational performance.”

28. In any event, even assumiagguendothat it is appropriate to look to Maine’s

current regulations to divine Maine’s definitioof “educational performance” at the relevant
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times, | am unpersuaded that Maine considers stadeonduct, or misconduct, outside of the
school milieu a part of their educational performance.

29. The Parents point out that the cutreersion of Maine’s Learning Results
requires students to demonstrate a numbdumétional behaviors by the time they graduate,
including, in the content area of “Career ardli€ation Development,” “strategies to improve
their personal traits and behars” and “successful strategifes accomplishing tasks, balancing
career and life roles, and reducing stressvargety of school, work, and community settings,”
and in the content area of “Health Education ahgsieal Education,” “a uwaety of behaviors to
avoid or reduce healthsks to self and others,” “skdl for communicating effectively with
family, peers, and others to enhance health,” “effective communication skills including asking
for and offering assistance to enhance the hedlgelf and others,”rad “refusal, negotiation,
and collaboration skills to enhance health anddiaoid reduce health risks[.]” Parents’ Brief at
29-30 (quoting Learning Results/Parameters &, 738, 41-42). They posit that, even if J.C.
possessed the intellectual ability to understand sanhepts and skills, she engaged in drinking,
drugging, cutting herself, and promiscuity becauskesffunctional inability to use those skills.
See idat 32. Hence, they reason, she had nottafédg learned a number of skills that are part
and parcel of Maine’s general curriculuimcluding the ability to demonstratimter alia,
strategies for reducing stress and hgafiractices to improve her healtBee id at 34.

30. Nevertheless, none of the Learning Resaor MUSER passages that the Parents
cite makes clear that student® aequired to demonstrate the risife skills and behaviors at
home, or in any context outsidé school, as part of theeéducational performanc&eeMUSER
88 11.9, I1,13; Learning Results/Parameters at, ®, 38, 41-42. For the Parents, the proposition

is self-evident: the whole point of education igeach skills that can be generalized outside of
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the school contextSeeParents’ Brief at 35 (“Just as no omeuld be impressed by a school that
taught a child to read only athswl, but not elsewhere, the tdst eligibility is not simply
whether a student can negotiate the school daypecedly when expecti@ns are substantially
lowered in that setting to accommaeelghe student’s disability — if she is destined to leave school
without the skills neceasy to becoming an independent, ftiacing adult in the community.”).

31. Yet there is material difference betm requiring demonstration of skills and
behaviors in school in the hope that thell be generalizedo other contextssee, e.g., Mr. and
Mrs. I, 416 F. Supp.2d at 158 n.4 (describing Masnaspirational guidingrinciples), and
requiring demonstration of skilland behaviors outside of schoaé part of the educational
curriculum itself. As the District observes: “figre is nothing anywhere in these regulations
[the Learning Results/Parameters sections citethéyParents] that in any manner indicates that
the standard for measurement should be havcthild is acting aftehours with his or her
friends. Such an Orwellian approach to ‘aestrating’ knowledge or skills would draw the
school and school officials out into the comntyninto the homes, and into the youth ‘*hang
outs’ of the community — at incredible expense and intrusiveness.” District Brief at 38 (footnote
omitted); see also, e.g Robert A. Garda, Jrlntangling Eligibility Requirements Under the
Individuals with Disabilities Education Ac69 Mo. L. Rev. 441, 479 (2004) (“Garda”) (noting
that, while schools typically track behavior, “theor behavior must occur in-school, as out-of-
school behaviors such #sose relating to parentitd relationships areypically not tracked by
schools and not covered in the curriculum. . The only exception [for purposes of assessing
adverse effect on educational performance] should be when the out-of-school behavior affects an

area of educational performance, such as completing homework or attending school.”).

46



32. Nor does caselaw touching on the queswb in-school versus out-of-school
conduct help the Parents. Gonzalez the First Circuit made ear that the IDEA does not
address “social problems at home,” as distinotnfra “student’s edudanal needs,” although it
acknowledged that, in some serious cases,@actical matter, thigvo are intertwined:

As a conceptual matter, the district cosirécitation of the relant legal standard

was correct as to problems truly “distihétom learning problems. Educational

benefit is indeed the tobstone in determining éh extent of governmental

obligations under the IDEA. Thus we hasaid, for example, that the Act does

not require a local schootommittee to support &andicapped child in a

residential program simply to remedy a pbome setting or to make up for some

other deficit not covered by the Act. Itnst the responsibility of local officials

under the Act to finance foster care astswother resources must be looked to.

Nonetheless, as a practical matter, in caseh as this one, where all agree that

the student’s activities need to be hightguctured both during and after school in

order for him to receive an appropriattueation, clear lines can rarely be drawn

between the student’s educational neaus las social problems at home. Thus,

typically an IEP in cases where the student’'s disability is this serious (and
requires such a degree of structure) nauakiress such problems in some fashion,
even if they do not warramésidential placement.
Gonzalez 254 F.3d at 352-53 (citatiorend internal quotation maskomitted). Other courts
have reached similar conclusionsSee, e.g., Escambia County Bd. of Educ. v. Bed06
F. Supp.2d 1248, 1265 (S.D. Ala. 20Q5)T]he IDEA is focusedon provision of a FAPE to
disabled children, and is not designed to laoregte inappropriate bwviors beyond the school
environment.”).

33. Mr. and Mrs. | does not indicate otherwiseJudge Hornby focused on the
multiple ways in which Asperger's Syndromthe impairment suffered by the student in
guestion, had affected herschool and, in keeping witBonzalezfound that the school district
and the Hearing Officer had erred in determiningt the was ineligible for special education.

See Mr. and Mrs., 1416 F. Supp.2d at 161 (“Tipeoblems [the studengxperienced at schoak

a result of Asperger's Syndrome occurr@d areas that Maineconsiders ‘educational
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performance,” including academic areas, non-acad areas, and progress toward Maine’s
general curriculum standards.”) (emphasis dilda62 n.8 (“There is also the fact of [the
student’s] self-mutilation (carving into her ovanms) during long breaks from math class in
sixth grade, surely demonsirgg a failure to understand ehrelationship kgveen healthy
behaviors and injury prevention, how to avoid oarle situations that threaten personal safety,
or distinguish between healthy and unhealthhgesst management techniques or how to learn
responsible personal and social behaviors. &laes all skills that Maine requires students to
acquire analemonstrate in schog) (citation omitted) (emphasis added).

34. TheParentscite Parent v. Gorham Sch. Dep€ase No. 07.020H, at 12-13 (Me.
Dep’t of Educ. Jan. 5, 2007), for the propositioattl{sjchools may not wash their hands of
students solely because they do not present thieavimral or emotionalssues in school if they
are falling apart outsidef school.” Parents’ Brief at 35. Howevdpgorham was not an
eligibility case. The student dalready been found eligible glyuestion presented was whether
his IEP adequately addressed the full scopeiheeds, including behaviors at home that were
linked to events and experiences at sclaal impacting his performance ther8ee Gorham
Case No. 07.020H, at 12-13 (“It is clear to thearing officer that the student’s emotional and
social difficulties both derive@fom his experiences at schoahd significantly contributed to
his inability to access her very superior cogei potential[,]” as a result of which he had
performed poorly in readg, writing, and spelling).

35. Other cases on which the Parents rely likewannot fairly be read to buttress the
proposition that, for eligibity purposes, it is immarial whether adverse effect occurs in school.
SeeParents’ Brief at 36-37 (citinlpdependent Sch. Dist. No. 284 v. A.C. ex rel.., 288 F.3d

769, 777 (8th Cir. 2001Benton 406 F. Supp.2d at 1266 n.28phawk Trail Reg’l Sch. Dist. v.

48



Shaun D. ex rel. Linda D35 F. Supp.2d 34 (D. Mass. 1999)). In those cases, @srivam
courts addressed whether the IEPs of studehts already had beemund eligible for special
education adequately addressed problematitaviers that were @urring outside of, but
impacting, their performance in schodbee A.C 258 F.3d at 776-77 (rejieg district court’s
conclusion that social, emotional problems aeeassarily segregable from learning process;
noting, “If the problem preventa disabled child from receiving educational benefit, then it
should not matter that the problem is not cognitiveature or that it causes the child even more
trouble outside the classroom thaithin it. What should contf@ur decision is not whether the
problem itself is ‘educational’ or ‘non-educationélit whether it needs toe addressed in order
for the child to learn.”)Benton 406 F. Supp.2d at 1266 n.25 (noting, in case regarding whether
IDEA eligible child had received a FAPE, “far from erecting an absolute barrier separating
inappropriate home behav&irfrom school behaviorsGonz[4]lez recognizes the symbiotic,
interrelated connection tveeen the two, and the obvious possipithat inappropriate behaviors
at home may carry over into the educational cdraex interfere with a dld’s right to a FAPE
unless managed via an IEP."Mohawk Trail 35 F. Supp.2d at 41 (“Like the child in
AbrahamsonShaun presents a unigue case. His 68tbool behavior wasot only related to
various recorded diagnoses, lwds inextricably intertwined with his educational performance.
As in AbrahamsonShaun’s need for residiad care, as determined by the hearing officer, came
about only upon finding that the minimal educatidmenefits to which Shaun was entitled could
not be obtained in a day program alone; ratherkihd of training he needed had to be given
round-the-clock, thus necessitating placement mesidential facility.”) (citation and internal

punctuation omitted

e Tellingly, while courts have not hesitated to hold that an IEP must address out-of-schoadrisehaviimpact a
child’s ability to progress at school, they have balked at mandating that an IEP address a child’s ability to generalize
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36. For all of these reasons, the Parentsfallt of making a persuasive case that the
qguestion of whether J.C.’s condition adverseiiecded her educational performance must be
judged with reference to miscondwzcurring outside of schoduch as drinking, drugging, and
promiscuous behavior.

37.  With this clarification, the Hearing Oé®r’'s ultimate conclusion can be deemed
correct. Even assumirggguendothat it is appropriate to look to Maine’s current regulations to
discern how Maine defined “educational perforeginat the relevant times, and that the Hearing
Officer therefore erred to the extent that sledd that “educationgberformance” encompasses
only the ability to learn, but notehability to put learned conceptdo practice, she nonetheless
also ruled, more narrowly, that J.C.’s educatiggeaformance had not been affected because she
suffered from a condition that led her to abuse drugs and alcohol and engage in other undesirable
behaviors outside of school, bilitese mental health problemsdhaot damaged her ability to
succeed in schoolSeeHearing Decision at 21 The evidence bears out that conclusion. J.C.
performed well academically. She had no rattce problems. She worked very hard,
completed her work, and worked well independenthe was well-likethy peers and teachers.

In school, she displayed excellent social skilfeluding abilities to transcend cliques and to
assume leadership roles. She generallyeptesl in school as happyShe had no difficulty

communicating orally or in writing.

lessons learned at school outside of the school conB®d. Thompson R2-J Sch. Dist. v. Luke P. ex rel. Jeff & Julie

P.,  F.3d__ , No.07-1304, 2008 WL 3984361, at *5 (10th Cir. Aug. 29, 2008) (holding that student’s IEP did not
fail to provide him with a FAPE because it failed todeebs adequately his “inability to generalize functional
behavior learned at school to the home and other environments”; noting, “The school district responds that, as a
matter of law, generalization across settings is not requirédB& so long as Luke can be said to be making some
progress in school, and cites cases from the Eleventh and First Circuits, as well as variouodissrisiocholding.

We are constrained to agree with the school district and our sister courts.”) (footnote omitted). The First Circuit
case to which the court referred w@enzélez See id at *5 n.7. It also citednter alia, Devine v. Indian River
County Sch. Bd 249 F.3d 1289 (11th Cir. 20019ee id, in which the United States Court of Appeals for the
Eleventh Circuit observed: “[T]his circuit has specifically held that generalization across settings is not required to
show an educational benefit[[Pevine 249 F.3d at 1293.
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38. While J.C. was disciplined when sheswa the seventh and eighth grades, the
District fairly characterizes her offenses pérsonal displays of affection, being rude to a
substitute teacher, and going swimgpiat a school picnias “minor.” Distrct Brief at 31-32.

As the District points out, J.C. had no disicigry incidents of any kind during her freshman
year and parts of her sophomore and junearg when she attended York High School and when
the PET was considering referrabee id at 32. It is true that, in PET minutes cited by the
ParentsseeParents’ Brief at 35.6, Stevens was reported to havid laat J.C.’s behavior could
be “a bit erratic” during Stevenh first-period French classshe sometimes fell asleep and
sometimes had too much energy; at times she“adittle self-isolating[;]” and she sometimes
said things “in a startling way.” Record at 3882. Nonetheless, Stevens also was reported to
have described J.C. as “a great French studeh& gbeasure to have in class” and to have noted
that she “always did quality work[,]” “nevestepped over boundaries,idy most of the time,
“engaged well in activities.”Id. It is difficult in these circumstances to discern that J.C.’s
condition, as serious as it was side of school, and as undergstahly alarming to her parents,
had even a slightly adverse effect her educational performance.

39. Nonetheless, even assumarguendothat J.C.’s condition did adversely affect
her educational performance, the Hearing Offimamrectly held her ineligible because she did
not need special educationSeeHearing Decision at 22-23. Athe District reasons, “The
‘adverse effect’ and ‘need for spateducation’ prongs are independent of each other. A child
could have some minor adverse effect anlll Is¢ doing quite well in school academically,
behaviorally, and functionally. That child would not need Epeeducation to benefit[.]”
District Brief at 42 (footnote omitted¥ee also, e.gGarda at 490 (“[A] childhat achieves a B+

in math instead of an A because of a disabiiitlfills the ‘adversely affects’ requirement but
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does not ‘need’ specialdacation, even if special educati@rould help. Determining that a
child’s disability adversely affects educatioparformance simply doast answer the question
of whether the child needs special education.”) (footnote omitted).

40. Despite concerns raised in middle schadmut J.C.’s conduct and affect, and the
observations made at PET megs by her 11th grade French teacher that she seemed sleepy and
non-participatory and occasionallyaid startling things, it is eér that J.C. consistently
performed strongly across aplseres in school, aluding academics, conduct, communication,
citizenship, leadership, and social skills. Whatethe extent and scope of her needs generally,
she did not need special education to benefihfthe education offered her in public schdsee
Katherine S. v. UmbagiNo. CIV.A. 00-T-982-E, 2002 WI226697, at *10 (M.D. Ala. Feb. 1,
2002) (child did not need special educationewlshe attended school regularly, had friends,
participated in extracurricular activities, had slippibgyt still passing, graes in accelerated
courses, and her behavior problems and famahflict experienced at moe were not reflected
in her behavior in schoolXarda at 511 (“[T]he free appropeapublic education standard
applied to eligible children supports finding that children pagssiet performing poorly need
special education. This standard appropriatéipinates average and above average performers
from eligibility, an outcome that already findgrtually unanimous support from courts and
hearing officers. Children able to compenstte their disability sothat their educational
performance (e.g., grades, attendance, behaidoaverage to above average should not be
eligible.”). As the Hearing Officer noted, thigdlependently disqualifigser from eligibility.

41. Because the Hearing Officer correctly determined that J.C. was ineligible for

special education services on the bases that her condition did not adversely affect her educational
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performance or, alternatively, ah she did not need speciatlugation, the District is not
responsible for the costs of herilateral placement at KGS.
[ll. Conclusion
For the foregoing reasons, | recommend that the instant appe&NIED .
NOTICE

A party may file objections to those specifipdrtions of a magistrate judge’s report or
proposed findings or recommendelcisions entered pursuant @8 U.S.C. § 636(b)(1)(B) for
which de novoreview by the district court is solgy together with a supporting memorandum
and request for oral argument before the distrigtdge, if any is soughtwithin ten (10) days
after being served with a copy thereof. rAsponsive memorandum and any request for oral
argument before the district judge shall be filed within ten (10) days after the filing of the
objection.

Failure to file a timely objection shaltonstitute a waiver of the right tde novoreview
by the district court and to appé the district court’s order.

Dated this 25th day of September, 2008.
s/ _John H. Rich 11l

John H. Rich 11l
UnitedStatesMagistrateJudge
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	 A party may file objections to those specified portions of a magistrate judge’s report or proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for which de novo review by the district court is sought, together with a supporting memorandum and request for oral argument before the district judge, if any is sought, within ten (10) days after being served with a copy thereof.  A responsive memorandum and any request for oral argument before the district judge shall be filed within ten (10) days after the filing of the objection.

