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UNITED STATES DISTRICT COURT
DISTRICT OF MAINE

JULIA C,, )
Plaintiff ;
V. ; 2:18-cv-00334-DBH
ANDREW M. SAUL, Commissioner, ))
Social Security Administration, )
Defendant ))

REPORT AND RECOMMENDED DECISION

On Plaintiff's application for disabilityinsurance benefits under Title Il and
supplemental security income benefits undéte XVI of the Social Security Act,
Defendant, the Social Sedyr Administration Commissionerfound that Plaintiff has
severe impairments, but retains the functiotepacity to performsubstantial gainful
activity. Defendant, therefore, denied Pldfigirequest for disability benefits. Plaintiff
filed this action to obtain judicial reviewf Defendant’s final administrative decision
pursuant to 42 U.S.C. § 405(Q).

Following a review of the record, and aft®mnsideration of the parties’ arguments,
| recommend the Court affirm the administrative decision.

THE ADMINISTRATIVE FINDINGS
The Commissioner’s final decision isettDecember 8, 2017, decision of the

Administrative Law Judge. (AJ Decision, ECF No. 7-2.)The ALJ’s decision tracks the

! Because the Appeals Council found no reason to rethiatwecision (R. 1), Defendant’s final decision
is the ALJ’s decision.

Dockets.Justia.com


https://dockets.justia.com/docket/maine/medce/2:2018cv00334/54718/
https://docs.justia.com/cases/federal/district-courts/maine/medce/2:2018cv00334/54718/19/
https://dockets.justia.com/

familiar five-step sequentiavaluation process for analyg social security disability
claims, 20 C.F.R. 880#.1520, 416.920.

The ALJ found that Platiif has severe, but non-listing-level impairments
consisting of anxiety disorder @mpost-traumatic stress diserdPTSD). (R. 18, 20-21.)
The ALJ also found that PIdiff’'s claims of borderline intbectual functioning, attention
deficit hyperactivity disorder (ADHD), migines, and stomach symptoms were not
medically determinable impairments. (R. 19.)

Based on her review of the record, the Aledermined that Plaintiff has the residual
functional capacity (RFC) to perm a full range of work aall exertional levels, but
subject to the following noexertional limitations: in an 8-hour workday, she could
perform simple, routine tasks; never wonkth the general public; work in sight of
coworkers, but no work requiry teamwork or collaboratiwgork; and she could adapt to
routine changes and make basic work decisions. (R. 23.)

Plaintiff has no past relevant work. Catesing Plaintiff's age, education, work
experience, and RFC, the ALJ found that jeksst in significant numbers in the national
economy that Plaintiff can germ, including the jobs of dlor cleaner, dish washer and
sandwich maker. (R. 31.)

STANDARD OF REVIEW

A court must affirm the administrative asion provided the d@sion is based on
the correct legal standards and is suppobedubstantial evidenceyen if the record
contains evidence capable of supporting an alternative outcbtaeso-Pizarro v. Sec’y

of HHS 76 F.3d 15, 16 (1st €i1996) (per curiam)Rodriguez Pagan v. Sec’y of HHS
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819 F.2d 1, 3 (1st Cir. 1987). Substansaidence is evidencedha reasonable mind
might accept as adequate to support a findiRzhardson v. Peraleg02 U.S. 389, 401
(1971);Rodriguez v. Sec’y of HH647 F.2d 218, 222 (1stiCL981). “The ALJ’s findings
of fact are conclusive whengoorted by substantiavidence, but they are not conclusive
when derived by ignoring evidence, misapptythe law, or judging matters entrusted to
experts.” Nguyen v. Chaterl72 F.3d 31, 35 (1st Cir. 1999).
DISCUSSION

Plaintiff argues the ALJ erred when stoeind that Plaintiff'salleged borderline
intellectual functioning (BIF) was not a medigadeterminable impament and when she
rejected Plaintiff's related post-hearing vocational evidence. Plaintiff further argues the
ALJ failed to provide god reasons for discounting thedting source opinions and that
the ALJ improperly relied on apion evidence that was baken an incomplete record.

A. Step 2

“No symptom or combination of sympts can be the basis for a finding of
disability, no matter hovgenuine the individua complaints may appear to be, unless
there arenedicalsigns and laboratory findingsmenstrating the existence ofaedically
determinablephysical ormental impairmeng) that could reasohly be expected to
produce the symptoms[,BocialSecurityRuling 96-7p, reprinted iWest'sSocialSecurity
Reporting ServiceRulings 1983-1991 (Supp. 29) (“SSR 96-7p”), at 133Fee alsa20
C.F.R. 8 404.1508

At step 2 of the sequential evaluatiorogess, a claimant must demonstrate the

existence of medically determinable inmp@ents that are “se&re” from a vocational
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perspective, and that the impairments miget durational requement of the Social
Security Act. 20 C.F.R. 8 416.920(a){3)( The step 2 reqrement of “severe”
impairment imposes a de miniis burden, designed merely soreen groundless claims.
McDonald v. Sec’y of HH$95 F.2d 1118, 1123 (1st Cir. 1986). An impairment or
combination of impairments is not severeentthe medical evidence “establishes only a
slight abnormality or combination of sligabnormalities which wodlhave no more than
a minimal effect on an dividual’s ability to work even ithe individual’'s age, education,
or work experience were specifically consideredd’ at 1124 (quoting Social Security
Ruling 85-28). In other words, an impairméntsevere if it has more than a minimal
impact on the claimant’s ability to perfo basic work activities on a regular and
continuing basisld.

Here, Plaintiff challenges the ALJ’s finditigat her alleged BIHoes not constitute
a medically determinable impairment. The Aadnd that Plaintiff's claim of BIF was not
established as a medically determinable immpent because Plaintiff was not diagnosed
by an acceptable medical source based upon appropriate laboratory testing and clinical
findings. (R. 19-20.) Plairftipoints to IQ testing that véaadministered to Plaintiff in
2004 by Barbara Hirsch, M.S., N.C.SPwhen Plaintiff was 15 years old in support of
her contention that the ALJ erred. (R. 508) Plaintiff's Full Scale 1Q score on the

Universal Nonverbal Intkgence Test was 79, in the bordedirange. (R. 510, 512.) Ms.

2 Plaintiff argues that Ms. Hirsch is an “acceptable medical source” under 404.1513(a)(2). The ALJ did
not appear to dispute that characterization in her decision.
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Hirsch’s evaluation noted that Plaintiff's IQdpreviously been ewahted on the Wechsler
Intelligence Scale for Chitén, with a Full Scale 1Q scood 78 (in theborderline range)

in 2001, and a Full Scale IQ score of 82tfia low average range) in 1997. (R. 508-09,
512.) Ms. Hirsch found thahe previous test results obtained from Plaintiff in 2001 and
1997 were “commensurate” withe 2004 result. (R. 512.Ms. Hirsch, however, made
no diagnosis of BIF in her evaluati of Plaintiff's test scores.SéeR. 511-12.)

The ALJ was not required to characterizaiRtff's condition as BIF despite the 1Q
scores. First, as noted by tAkJ, there is no indication in &htiff's medicd record that
any provider, including Ms. Hirsch, diagnosediRtiff with BIF. (R. 20.) Standing alone,
IQ scores are not inherently indicative of diagnosee, e.g., Mannix v. Astru@ivil No.
08-437-B-W, 2009 WL 3152880, at *3 (D. Me. Sept. 28, 20&p, & rec. adopted2009
WL 3631178 (D. Me. Oct. 30, 2009) (ALJ reasonably declined to assess an impairment of
BIF based on the only 1Q test result in tieeord where the exaner did not diagnose
BIF).

Moreover, all the 1Q scores we obtained before Plaintifias 16 years of age.
Under the Program Operations Man&gistem (POMS) DI 24515.055(D)(3)Q scores

obtained between the ages/adnd 16 are presumed to harent for only two years.As

3 POMS is a primary source of information used by &idecurity personnel to process claims for benefits.
SeePOMS Home Page, available_at https://secure.ssa.gov/apps10/.

*1Q scores obtained at age 16 or older, on the other hand, may be considered current “provided they are
compatible with the individual's current behavior.POMS DI 24515.055(D)(1). On July 19, 2019, the
POMS was revised. The information regarding curt€nscores is how found at POMS DI 24583.060
(C)(1) and POMS DI 24583.055(1)(7).



noted above, Plaintiff was only 15 when Mttsch administered thUniversal Nonverbal
Intelligence Test in 2004. Thecord lacks evidenoef any IQ testing of Plaintiff as an
adult. The ALJ supportably discounted ttieldhood IQ scores in reaching her decision
that Plaintiff's alleged BIF was not a dieally determinable impairment.

In addition, the medical records demong&rtitat, during the relevant period from
Plaintiff's claimed date of onset in Septeen, 2012, Plaintiff's providers consistently
described Plaintiff as bright, articulate and intelligent, writiact cognitive functioning.
(SeeR. 20, collecting citationto the record.) Plaintiff graduated from high schoahd
she informed providers that she was taking collegesesusnline and was approximately
six months from earning an associate degn healthcare administrationd.] Plaintiff
also denied any difficulty with reading @rwriting; drives; cares for her children and
manages household chores; hasintdered at a thrift shop d@morked as a house cleaner
for a friend; has been successful in learrang applying coping sti@gies and relaxation
techniques through therapy; and is ddsmti by her provids as well-groomed, polite,
cooperative, engagednd pleasant.Id.; R. 21, collecting citations to the record.)

Furthermore, when Mr. Hirsabvaluated Plaintiff in 20Q4Plaintiff was working at
McDonald’s 18 to 20 hours per week whd&ending high school. (R. 20, 510, 512.)
Moreover, in response to Plaintiff’'s express#drest in pursuing a career in cosmetology,

Ms. Hirsh recommended that Plaintiff medgth her guidance counselor regarding post-

® Although Plaintiff has a history of special educatiand has sometimes attributed it to attentional
difficulties, she has also explained her engagement in special education as related to her frequent absences
in school due to an unrelated gastrointestinal conditjéms. 13F, 1-4; 11F, 1-8; 7F, 1; 15F, 1; 21F, 5-17;

32E).



secondary educationld()

In sum, the record contains stédigial evidence to support the ALJ’'s
determination that Plaintiff'salleged BIF did not constituta medically determinable
impairment. As the ALJ effectively reason&dhile the 1Q test results, obtained before
Plaintiff was 16 years old, show Plaintiff be in the borderline to low average range, the
record lacks evidence of a dragsis of BIF and the evidenoé Plaintiff's activity and
functioning level, including her progress tawaa post-high school degree, does not
support a BIF finding.

In addition, remand is only appropriate whbe claimant can demonstrate that an
omitted impairment imposes an additionastrietion beyond thas recognized in the
Commissioner’s RFC finding, and that the additibrestriction is material to the ALJ’s
“not disabled” finding at step 4 or step Socobasin v. Astry@&82 F. Supp. 2d 137, 142
(D. Me. 2012) (citingBolduc v. AstrueNo. 09—-CV-220-BwW, 2010 WL 27680, at *4 n.

3 (D. Me. Jan. 19, 2010) (“[A]arror at Step 2 is uniformly considered harmless, and thus
not to require remand, unless the plaintiff de@monstrate how the error would necessarily
change the outcome of theapitiff's claim.”)). Plainiff has failed to identify any
additional limitations resulting from the BIF thabuld have been ingtled in Plaintiff's
RFC. As the ALJ supportably observednyasymptoms would overlap with her severe
mental impairments [anxietand posttraumatic stress disorder] and would be fully
accommodated in her RFC limiting her to simptajtine work with soial and adaptive

limitations.” (R. 20.)



B. Vocational Expert

Plaintiff contends the ALJ erred wherestejected the opinions of David Meuse, a
vocational expert, regarding Plaintiff's ahbyjl to perform the jobs identified by the
testifying vocational expert. Mr. Meuse aged in an affidavit that based on his
assessment of Plaintiff's IQ scores, Plaintifffgtitude for General Leaing Ability is such
that she does not have the aptitude to perform the idernjpfisd (R. 543-44.) Plaintiff's
arguments are unpersuasive.

Essentially, Mr. Meuse offetde evidence of Plaintiff'slimitations related to
Plaintiff's alleged BIF, which condition th&LJ supportably foundvas not a medically
determinable impairment. Plaintiff thus auijgts to use a vocational expert to challenge
the ALJ's RFC finding by citig evidence Plaintiff and ewhtly the vocational expert
believe the ALJ did not properly assess.r8quire an ALJ to impa@svocational limitations
based on a vocational expert’'s assessmentrticgortions of the medical record, rather
than the vocational expert’'s assessment ®/AhJ’'s RFC finding, would be inconsistent
with the role of a vocational expert and contriargstablished precedent that it is the ALJ’s
responsibility, and not the respdnisity of a vocational expert, to assess a claimant’'s RFC.
See20 C.F.R. 88 404.1546(c), 416.946(G)json v. ColvinNo. 1:12-cv-376-GZS, 2013
WL 5674359, at *2 (D. Me., Qcl7, 2013) (“the question @f claimant’'s RFC is among
the issues reservedtime commissioner’see also Rodriguez v. Sec’y of Health & Human
Servs, 647 F.2d 218, 222 (1st Cir. 1981) (“tessolution of conflictsn the evidence and
the determination of the ultimaguestion of disability is fdthe ALJ], not for the doctors

or for the courts”). As the ALJ wrote, “fi¢ claimant's RFC,ra not an unsupported
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statement as to her General Learning Abitiigscribes the claimant's maximum functional
abilities at work taks.” (R. 31.)
C.  Treating Source Opinion

Plaintiff argues the ALJ erred when she disated the opinion d?laintiff’s treating
physician, Kristen Silvia,M.D. Dr. Silvia completd a mental RFC checklist
guestionnaire, dated February 28, 2017 ,which she noted Plaintiff had numerous
symptoms, was unable to meeimpetitive standards, had nseful ability to function in
many areas including withinétmental abilities and aptitudessdled to do uskilled work,
and would miss work more th&our days per month. (R. 28701-06.) Dr. Silvia stated
that the psychological limitations included inr meport existed as of September 1, 2012.
(R. 1706.) Dr. Siha also co-signed a similar opon written by Courtney Wowk,
L.C.S.W. in February@7. (R. 1695-1700.)

The ALJ noted that Dr. Siia, who had been treatingaitiff for a little over two
years at the time of her assaent, did not explain her retrcase opinion. (R. 29.) The
ALJ found that Dr. Silvia “idatified multiple signs and symptts that [were] not reflected
in her treating notes or in the medical netsoas a whole,” antprovided little narrative
support for her opinions, focused on the |Ri#] self-report, and did not appear to
adequately consider the [Plaintiff's] overalhremarkable mental status examinations,
Improvements with conservative treatmentpaut of significant psychosocial stressors,
and engagement in a wideriay of daily activities ....” [d.) Because she found that Dr.
Silvia’s reports “greatly overstated” the Plaintiff's limitations from her severe anxiety

disorder and PTSD and were “overall incongisteith the evidencef the record as a
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whole,” the ALJ’'s gave Dr. Silvia opinions very little weight. Id.)

In general, an ALJ may not substituter pedgment for that of an expert, nor
translate raw medical damato an RFC assessmengee, e.g., Nguyei72 F.3d at 35;
Manso-Pizzarp67 F.3d at 16. A “treating sourseopinion on the natur@nd severity of
a claimant’'s impairments is entitled tortrolling weight if it is ‘well-supported by
medically acceptable clinical and laboratory diagnostic techniquks. anot inconsistent
with the other substantial evidence[the claimant’s] case record.”Gilson 2013 WL
5674359, at *2 (quoting 20 C.F.R. 88 40827(c)(2), 416.927(c)[2 An ALJ is not
required to consider a treating phyaits opinion controlling, howeverSee Bowker v.
Comm’r, Soc. Sec. AdmimNo. 2:13-cv-122-DBH, 2014 WR20733, *3 (dn. 21, 2014)
(fact that some of treating physician’s opims were inconsistent with other medical
evidence in the recd “deprives them of controlling weig’). The question of a claimant’s
RFC is, moreover, “among the issues resetgdgtle commissioner, wittespect to which
even the opinion of a treating source is entitedo ‘special significance’ and cannot be
assigned controlling weight.Gilson at *2 (quoting 20 C.R. 88 404.1527(d)(2),
416.927(d)(2)).

The ALJ was free to decline smlopt Dr. Silvia’s RFC assessment here, “so long as
she supplied ‘good reass’ for doing so.”Vining v. Astrue720 F. Supp. 2d 126, 134 (D.
Me. 2010) (quoting 20 C.F.R. 8®4.1527(d)(2), 41627(d)(2)). In hedecision, the ALJ
considered, but rejected, Dring’s mental RFC because (i) Dr. Silvia’'s care of the
Plaintiff focused primarily on the Plaiffts Suboxone therapy and recovery from opiate

addiction; (ii) Dr. Silvia’s RFC assessmend diot explain the retroactivity of the opinion
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or consider the Plaintiff's active substarateuse during much dhe time prior to her
initiation of Suboxone treatmewith Dr. Silvia; (iii) many ofthe symptomsdentified by
Dr. Silvia in her RFC assessmeamgre not reflected in hereating notes or in the medical
records as a whole; and (iv) Dr. Silvia focdsm Plaintiff's self-reprt without adequately
considering the Plaintiff's “overall unrearkable mental status examinations,
improvements with conservative treatmentpaot of significant psychosocial stressors,
and engagement in a widermdy of daily activities ....” (R28-29.) The ALJ’'s reasons
for rejecting Dr. Silvia’s mental RFC assesstreme supported by substantial evidence of
record and constitute good reasonSeegitations to the recordollected at R. 20-22, 24-
27.) Nothing further was requiréd.
D.  Opinion Evidence

Plaintiff argues the ALJ impermissibly gageeat weight to the opinion of the state
agency psychological consultant on mesideration, Susan Lichtman, Ph.D., who
performed a review of the @lence through September 2016R. 27-27, 152-63.) Dr.
Lichtman opined that Plaintiff could perforeimple tasks and procedures and be reliable
and sustain simple tasks in two-hour blogksa consistent paceithout significant

interruption from mental sgptoms over a normal workday/week. (R. 27, 162.)

® Plaintiff's argument that the ALJ erred because Silvia’s opinion was supported by other opinion
evidence in the recoiid also unconvincing. An opinion is notteled to great weight simply because it is
consistent with other medical opiniongee Andersqr2012 WL 5256294, at *10 (ALJ supplied good
reasons for deeming treating sources’ assessments ineangigth the record as a whole, even though he
acknowledged that they werernsistent with each othege also Applebee v. BerryhiNlo. 17-00003,
2017 WL 6523138, at *9 (D. Me. Dec. 20, 201/8p. & rec. adopted2018 WL 1548684 (D. Me. Mar.

29, 2018),aff'd, 744 F. App’x 6 (1st Cir. 2018) (“the fact that an opinion may be consistent with other
opinions of record does not in itseiidermine an ALJ’s finding that it isconsistent with the record as a
whole, including findings on examinati@md notations in undging treatment notes”).
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Following Dr. Lichtman’s review of #& medical records through September 2016,
Plaintiff submitted additional treatment recohasn subsequent visite providers, as well
as the RFC assessments of Dr. Silvia (andWiswk). Plaintiff argues that the ALJ erred
when she relied on Dr. Lichtmananalysis in formulatind?laintiffs RFC assessment
because the record Dr. Licheim reviewed was incomplete.

An ALJ is not precluded from relying anstate agency physician’s opinion based
on an earlier record unless later submitted eawie reasonably generates questions about
the reliability of the opinionSee Anderson v. Astrugo. 1:11-cv-476, 2012 WL 5256294,
at *3 (D. Me. Sept. 27, 2012)ep. & rec. adopted2012 WL 5252259 (D. Me. Oct. 23,
2012),aff'd, No. 13-1001 (1st Cir. June 7, 2013).

As explained above, the ALJ supportathiscounted Dr. Silvig (and Ms. Wowk'’s)
later-submitted opinion evidenceésee also Bailey v. ColvitNo. 2:13-cv-57-GZS, 2014
WL 334480, at *3 (D. Me. Jan. 29, 2014)L(A entitled to rejectreating physician’s
conclusions in favor of state agency mwing physician’s where the ALJ provided
sufficient reasons for doing so). Given th@ ALJ supportably discounted Dr. Silvia’s
mental RFC assessment, the fact that Dehiohan “did not see it has no bearing on the
guestion of whether [her] own report can seagsesubstantial evidencé the [P]laintiff's
mental RFC.”Vining, 720 F. Supp. 2d at 133.

The subsequent treatment records of®via and other providers, moreover, are
consistent with prior treatment records ddesed by Dr. Lichtran. Records through
September 2016 (the period ayradd by Dr. Lichtman) note Pl#iff's reports of increased

anxiety and agoraphobia, including her reptrtd she has difficultgoing out in public,
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that she did not leave her ho@ene, that she had social istobn, that she was unable to
keep a regular schedule, and that she had sdrer therapy sessions in her home. (R.
152, 157-58.) Records after September 2016 R&intiff's reporiof her mood and affect
as anxious, that she continuedbe limited in social situens, and that she had trouble
leaving the house. (R. 1838842, 1853, 1864, 1880, 2222083-182, 283-228.) The
subsequent records are not qualitatively déifeé from those reviead by Dr. Lichtman,
and Plaintiff has not shown that it was easonable for the ALJ to conclude that
consideration of the records would not halterad Dr. Lichtman’s omion. As such, the
ALJ was not precluded from relyiran Dr. Lichtman’s assessmerfbee Andersqr2012
WL 5256294, at *3.
CONCLUSION

Based on the foregoing analysis, | necnend the Court affirm the administrative

decision.
NOTICE
A party may file objections to thespecified portions of a magistrate

judge’s report or proposed findings recommended decisions entered

pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for which de nmxeew by the district

court is sought, together with apgorting memorandum, within fourteen

(14) days of being served with apyothereof. A responsive memorandum

and any request shall be filevithin fourteen (14) dg after the filing of the
objection.

" Plaintiff also argues that Dr. Lichtman did neview Plaintiffs educational record, including the
psychoeducational analysisnducted by Ms. Hirsch in 2004. The educational record predates Plaintiff's
alleged onset date by over six yeaks.addition, to the extent Plaiff contends that Dr. Lichtman should
have considered Plaintiff's IQ scores as reflectivaroimpairment, as explained above, the ALJ reasonably
determined that the evidence did not establish a caklgideterminable impairment during the period
considered by Dr. Lichtman.
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Failure to file a timely objection ali constitute a waiver of the right
to de novaeview by the district court and &mpeal the district court's order.

/s/JohnC. Nivison
U.S.MagistrateJudge

Dated this 16th day of August, 2019.
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