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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division
JOYCE WHITE,
Plaintiff,

V. Civil Action No. CBD-12-2553

~— N
N N N N T NS

CAROLYN W. COLVIN, )
Acting Commissioner, Social )
Security Administration, )

Defendant. )

MEMORANDUM OPINION

Joyce White, (“Plaintiff”) brought this acth under 42 U.S.C. § 405(qg) for judicial
review of the final decision of the Commisser of the Social Security Administration
(“Commissioner”), denying Plaintiff's claim for a period ofdability Insurance Benefits
(“DIB”) under Title 1l of the Social Secuy Act, 42 U.S.C. 88 401-434, and Supplemental
Social Security Income (“SSI”) payments undéterXVI of the Social Security Act, 42 U.S.C.
88§ 1381-1383f. Before the Court are Plaintifflstion for Summary Judgent (“Plaintiff’s
Motion”) (ECF No. 14) and Commissioner’s liten for Summary Judgent (“Commissioner’s
Motion”) (ECF No. 16). The Court has reviewise motions and the applicable law. No
hearing is deemed necessaBeel.ocal Rule 105.6 (D. Md.). Fdhe reasons presented below,
the Court hereby DENIES Plaintiff's Mon and GRANTS Commissioner's Motion.

PROCEDURAL BACKGROUND

Plaintiff filed for disability benefits olNovember 12, 2008. R. 184. The Commissioner

denied Plaintiff's chim on first review on July 16, 200R, 115-21, and on reconsideration on
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February 12, 2010. R. 128-31. A hearing was hefdre an Administrate Law Judge (“ALJ”)
on December 28, 2010. R 61-110. On January 28, 2011, the ALJ issued a written decision
concluding that Plaintiff wasot disabled under the SocBécurity Act. R. 24-56.

The ALJ evaluated Plaintiff's claim using thee-step sequential pcess set forth in 20
C.F.R. 88 404.1520, 416.920 (2011), and further expldedow. At the first step, the ALJ
determined that Plaintiff has not engagedubstantial gainful actiwt since July 21, 2007, the
alleged onset date. R. 26. At the secorgd,dhe ALJ determined that Plaintiff has the
following severe impairments: rheumatoid arthritis, depressive disorder, anxiety disorder, and
substance abuse (heroin andaiae) in reported remissiomd. The ALJ found that Plaintiff's
tendonitis and bursitis of the rigblhoulder and low back pain waret severe impairments. R.
26-27. At the third step, the ALJ determined tRdaintiff “does not havan impairment or
combination of impairments that meets or ngatly equals” a listing in 20 C.F.R. Part 404,
Subpart P, Appendix 1. R. 27. At the fourthpstidae ALJ determined that Plaintiff retained the
residual functional capacity (“RFCtp perform light work, except &t she is further limited to
“frequently handling and fingering; occasionallinbing ramps or stairs (never ladders, ropes
or scaffolds), balancing, stooping, kneeling; aiug all exposure to workplace hazards; and
performing simple to moderately compleska in two-hour increments which can be
accommodated by regularly scheduled breaks.29R.The ALJ found that Plaintiff is capable
of performing her past relevawbrk as a waitress, receptionist, and cashier. R. 56. Therefore,
the ALJ concluded that Plaintiff Banot been under a disability, @sfined in the Social Security

Act, from the alleged onset date ofyd@1, 2007, through the date of the decisitoh.



Plaintiff subsequently requested review af fi_J’s decision by the Appeals Council. R.
17. The Appeals Council denied Plaintiff gjteest on July 24, 2012, making the ALJ’s decision
final and appealable. R. 1-3.

STANDARD OF REVIEW

On appeal, the Court has the power to affinmodify, or reverse #hdecision of the ALJ
“with or without remanding the cause for a rehieg.” 42 U.S.C. 8§ 405(g). The Court must
affirm the ALJ’s decision if it is supportdxy substantial evidenced the ALJ applied the
correct law. 42 U.S.C. § 405(g) (“The findings of the Commissioner of Social Security as to any
fact, if supported by substantial egitte, shall be conclusive.”ee alsaRussell v. Comm'r of
Soc. Se¢440 F. App'x 163, 164 (4th Cir. 201Bays v. Sullivan907 F.2d 1453, 1456 (4th Cir.
1990);Smith v. Schweiker95 F.2d 343, 345 (4th Cir. 1986). Substantial evidence is “more
than a mere scintilla. It means suchvald evidence as a reasonable mind might accept as
adequate to support a conclusiofrichardson v. Perale€02 U.S. 389, 401 (1971) (quoting
Consolidated Edison Co. v. NLRBO5 U.S. 197, 229 (1938)) (interl quotation marks omitted);
see als&shively v. Heckler739 F.2d 987, 989 (4th Cir. 1984) (quotlrayvs v. Celebrezz868
F.2d 640, 642 (4th Cir. 1966)) (internal quotatiorrksamitted) (“It consists of more than a
mere scintilla of evidence but may be somewbsd than a preponderandéthere is evidence
to justify a refusal to direct a verdict were the case before a jury, then there is substantial
evidence.”).

The Court does not review the evidence presented kidavovo nor does the Court
“determine the weight of the evidence” or “subgétits judgment for thaif the Secretary if his
decision is supported by substantial evidenddays 907 F.2d at 1456chweiker795 F.2d at

345. The ALJ, not the Court, has the respalisitbto make findings of fact and resolve



evidentiary conflicts.Hays 907 F.2d at 1456. If the ALJ’s factual finding, however, “was

reached by means of an improper standard or misappn of the law,” then that finding is not

binding on the CourtCoffman v. Bower829 F.2d 514, 517 (4th Cir. 1987).

A person is deemed legally disabled i€sk unable “to do any substantial gainful

activity by reason of any medically determinaplg/sical or mental impairment which can be

expected to result in death or it has lasted or can be expededast for a continuous period

of not less than 12 months.” 20 C.F.R. 88 404.180%(16.905(a) (2011). The Code of Federal

Regulations outlines a five-step process that the Commissioner must follow to determine if a

claimant meets this definition:

1)

2)

3)

4)

5)

Determine whether the claimant is “doing substantial gainful
activity.” 20 C.F.R. 88 404.1520(d)(i), 416.920(x(4)(i). If
she is doing such activity, she is not disabled.

If she is not doing such actiyitdetermine whether she has a
“severe medically determinable physical or mental

impairment that meets the duration requirement in § 404.1509,
or a combination of impairments that is severe and meets the
duration requirement.” 20 C.F.R. 88 404.1520(a)(4)(ii),
416.920(a)(4)(ii). If she does not have such impairment or
combination of impairments, she is not disabled.

If she does have such impairment or combination of
impairments, determine whether she has an impairment that
“meets or equals one of [theFCR.’s] listings in appendix 1 of
this subpart and meets the duration requirement.” 20 C.F.R.
88 404.1520(a)(4)(iii), 86.920(a)(4)(iii). If she does have
such impairment, she is disabled.

If she does not, considering her residual functional capacity,
determine whether she can do fast relevant work.” 20
C.F.R. 88 404.1520(a)(4)(iv), 416.92(4)(iv). If she can do
such work, she is not disabled.

If she cannot do such work, considering her residual
functional capacity, age, ecation, and work experience,
determine whether she can perform other work. 20 C.F.R. 88
404.1520(a)(4)(v), 416.920(d)(v). If shecan perform other
work, she is not disabled, and if she cannot, she is disabled.
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Plaintiff has the burden to @ve that she is disabled at steps one through four, and
Defendant has the burden t@pe that Plaintiff is notlisabled at step fivePass v. Chater65
F.3d 1200, 1203 (4th Cir. 1995) (citittunter v. Sullivan993 F.2d 31, 35 (4th Cir. 1992)).

ANALYSIS

On appeal, Plaintiff arguesahthe Court should reverseetommissioner’s decision or
remand the case for additional consideratich@raluation of Platiff's condition for the
following four reasons:

1) The ALJ lacked substantial evidence for the mental RFC
analysis and failed to properipply the special technique for
the evaluation of mental impairments;

2) The RFC assessment in the hypothetical question posed to the
vocational examiner was excessively vague;

3) The ALJ did not properly weigthe opinions of Plaintiff's
treating physicians; and

4) The ALJ failed to properly analyze Plaintiff's capability to
perform her past relevant work.

For the reasons stated below, the Court rejB@intiff's arguments and affirms the ALJ’s
decision.

l. Substantial Evidence Supports The ALJ' sAssessment Of Plaintiff's Mental
Residual Functional Capacity.

Plaintiff argues that the ALJ's mental RF€sassment was deficient because it failed to
include a detailed “function by function” assenent and was not supported by the medical
evidence of record. Pl.’s Br. 32-36. When ewading a mental impairment, the ALJ is required
to follow the special technique set out in 20 C.F.R. 88 404.1520a, 416.920a (2011), the steps of
which track the overall sequentialadwation process. The first step is for the ALJ to evaluate
the pertinent signs, symptoms, and laboratoryirfigsl to determine whether the claimant has a

medically determinable mental impairme20 C.F.R. 88 404.1520a(b)(1), 416.920a(b)(1). The
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next step is to determine the degree of functibmatation by rating the claimant in four broad
areas: activities of daily livingsocial functioning; concentiah, persistence, or pace; and
episodes of decompensation. 20 C.F.R. 88 404.1520a(c), 416.920a(c). Next, the ALJ
determines the severity of the impairment an@ther it meets or equals a listing by comparing
the medical evidence and the degof functional limitation to the criteria for the appropriate
mental disorder. 20 C.F.R. 88 404.1520a(d)(1)425.920a(d)(1)-(2). Finally, if the claimant
has a severe mental disorder that does not anesfual a listing, the ALJ must determine the
RFC of the claimant. 20 C.F.R. 88 404.1520a(d)(3), 416.920a(d)(3).

The ALJ must document application of tleehnique by incorporating the pertinent
findings and conclusions into the opinion. QF.R. 88 404.1520a(e), 416.920a(e). The opinion
must “show the significant history, includiegamination and labomaty findings, and the
functional limitations that were considered@aching a conclusion abiaihne severity of the
mental impairment.” 20 C.F.R. 88 404.1520{¥)416.920a(e)(4). When determining RFC at
steps four and five of the sequential evaluatthe ALJ must itemize the “various functions
contained in the broad categai®und in paragraphs B and C of the adult mental disorders
listings in 12.00 of the Listing of Impairmentsyhich are the same four categories listed above:
activities of daily living; sociafunctioning; concentration, pertsice, or pace; and episodes of
decompensation. Social Security RuliftSSR”) 96-8p, 1996 WL 374184t *4 (July 2, 1996).
The ALJ must express the claimant’s capacitienms of work-related functions, such as the
ability to understand, carry out, and remembhestructions; use judgment in work-related
decisions, respond appropriatelystgpervision, and deal witthanges in a work settindd. at

*6.

! Although not required by statute, the Commissioner publishes the Social Security Rulifganehic
binding on all components of the Social Security Administration. They represent precedenpjtiioalkpand
statements of policy which the Commissioner has adopted. 20 C.F.R. § 402.35(b)(1) (2013).
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While the regulations and Social Securitlings provide detaileduidance to ALJ’s in
applying the special technique, the Court musd &eep in mind that the burden remains on the
claimant in steps one through fanfrthe sequential analysi§ee supraStandard of Review. To
warrant remand, Plaintiff nal demonstrate that any deficienciieshe ALJ’s application of the
special technique prejudiced the ultimate outco®ee Stanley v. Comm'r, Soc. Sec. AdiNio.
SAG-11-671, 2013 WL 2455984, at *1 (D. Md. Jun@@]13) (rejecting a bierplate argument
that the ALJ’s function-by-functioanalysis was inadequate becatiseplaintiff failed to show
how a more detailed analysi®uld have changed the outcoméjijson v. AstrueNo. SAG-12-
313, 2013 WL 709824, at *3 (D. Md. Feb. 26, 2013)egtng a similar argument where the
plaintiff failed to identify any additional impairmenot addressed by the ALJ’s analysis). The
ALJ’s function-by-function analysis will be deemadequate if it includes a narrative discussion
thoroughly explaining how the futional limitations in the foubroad categories are supported
by the medical and non-medical eviden&mzel v. AstrueNo. JKS-10-2180, 2012 WL
2951554, at *3-4 (D. Md. July 18, 2012) (citirglton-Miller v. Astrue459 F. App’x 226, 231
(4th Cir. 2011);Thomason v. Astryé&o. TMD 08-3403, 2012 WL 707003, at *2 (D. Md. Mar.
2, 2012);Davis v. AstrugNo. JKS 09-2545, 2010 WL 5237850, at *5 (D. Md. Dec. 16, 2010).

Plaintiff argues that the ALJ did not compi§th the special technique for the evaluation
of mental disorders in deternmig that she retained the mental RFC to perform “simple to
moderately complex tasks in two-hour inceats which can be accommodated by regularly
scheduled breaks.” Pl.’s Br. 33; R. 29. Heee the ALJ correctly applied the special
technique. First, the ALJ determined tR&intiff had a medically determinable mental
impairment at step two of theaeential analysis. R. 26-27. Intdamining that Plaintiff did not

meet a listing at step three, the ALJ rated hertfanal limitations in the four broad categories.



R. 28. The ALJ found mild restrictions in reetivities of daily livhg and social functioning,
moderate restrictions in concentrati@nd one episode of decompensatioh. At step four, the
ALJ revisited these findings in more detail &ifing to the medical and non-medical evidence
supporting her conclusions. While doing s@ &LJ thoroughly discusdethe treatment notes
and opinions of Plaintiff’s treatg psychiatrists Dr. Frank Eisberg and Dr. Del Dressel, the
results of her state agency consultative pstalsiexam, and the notes of her psychotherapist
Howard Eisenberg. R. 32-34. The ALJ also appropriately considered Plaintiff's own self-
reported daily activities in assessing the degfdeer limitations. R. 37-38. The ALJ then
expressed her mental RFC assessment in w@rmerk-related functions, namely by limiting the
complexity of the tasks Plaintiff can be assja@ad the duration of time for which she can be
expected to sustain attention. R. 29. The Ald not err by failing to mention work-related
functions that were not suppadtby the evidence of recor&ee Wilson2013 WL 709824, at *3
(“The regulations do not, however, require an ALJ to disaufunctional area where there is no
limitation.”).

Plaintiff's suggestion that the ALJ “fail[edd cite any acceptablmedical source in
support” of the mental RFC assessment is witioerit. Pl.’s Br. 34. The ALJ’s narrative
discussion of her RFC findings fhe opinion establishes that there was substantial evidence for
the degree of mental limitatiomssigned. The ALJ discusselintiff’'s own self-reported
activities of daily living, whit include getting her son up for school, walking him to school,
reading and watching televisiaiaking the bus to her drug treatment appointments, cooking, and
cleaning. R. 37-38, 206-08. The ALJ discusseddrestve medical evidence from the relevant
period that Plaintiff's mood anahxiety were either stable onproving, as assessed by her

treating psychiatrists, Dr. Dressel and Dr. Biserg, and by her therapist Sarita Olson. R. 40,



42, 300-01, 329, 334, 336, 436, 439, 441-42, 449, 451-53, 524udrtly during her treatment,
Plaintiff's treating physicians described henking as linear and logical. R. 329, 330, 432, 452-
3. The ALJ discussed Plaintiff's inconsistenimpliance with her psychiatric medications

despite evidence that they improved her mood when she took them regularly. R. 45, 339, 347,
448, 453. Plaintiff has no history bbspitalizations or other rjua episodes of decompensation
from her psychiatric condition. R. 306, 354. Rert Plaintiff does not identify any additional
limitations in work-related functions supportedthg evidence of recordlherefore, there was
substantial evidence for the mental®R&ssessment reached by the ALJ.

. The Hypothetical Question That The ALJ Posed To The Vocational Expert Was
Adequate And Not Excessively Vaque.

Plaintiff suggests that tHeypothetical question that ti#d-J posed to the vocational
expert was too vague to propedygses her capacity to perfornr peior work. Pl.’s Br. 33. The
Commissioner employs vocational experts toroé#fadence as to whether a claimant possesses
the RFC to meet the demands of past relevank woadjust to other existing work. 20 C.F.R.
88 404.1560(b)-(c), 416.960(b)-(c) (2011)n order for a vocational expert's opinion to be
relevant or helpful, it must be based upon a camatibn of all other evighce in the record, and
it must be in response to progsmpothetical questions wdh fairly set out all of [a] claimant's
impairments.” Hines v. Barnhart453 F.3d 559, 566 (4th Cir. 2006) (quotivalker v. Bowen
889 F.2d 47, 50 (4th Cir. 1989)). A hypothetical sfian is “unimpeachable if it adequately
reflects a residual functional capacity fehich the ALJ had sufficient evidenceFisher v.
Barnhart 181 F. App'x 359, 364 (4th Cir. 2006) (quotif@hnson v. Barnharé34 F.3d 650,
659 (4th Cir. 2005)) (internal quotation marks omittedihe ALJ is afforded substantial leeway
in the formulation of hypothetical questionistance v. Apfel87 F. Supp. 2d 484, 490 (D. Md.

2000).



Plaintiff suggests that the Allerred by failing to define fdhe vocational expert what
was meant by the functional limitan of “simple to moderately complex tasks.” Pl.’s Br. 33.
However, the Commissioner points @&t Plaintiff didnot object to the question being posed in
those terms at the hearing and the vocationalreegpressed no confusion. Def.’s Br. 12. The
vocational expert is highly tnagd and experienced, and “it igp@arent from her testimony that
she understood what the Alintended to convey.Wilson v. AstrueNo. SAG-12-313, 2013 WL
709824, at *3 (D. Md. Feb. 26, 2013); R. 101-06, 172ZBerefore, there was no error in the
manner in which the question wagsed to the vocational expert.

Next, Plaintiff argues that the limitation pérforming tasks “in two hour increments”
should have precluded the ALJ’s conclusion #te can perform light work on a regular and
continuing basis, defined as eight hours a day for five days per week. SSR 96-8p, 1996 WL
374184, at *2 (July 2, 1996). However, workingaoregular and continuing basis may allow for
a lunch break and two additional breaks, whscbonsistent with two hour interval&eeSSR
96-9p, 1996 WL 374185, at *6 (July 2, 1996) (discugghe allowance for breaks when meeting
the minimum requirements for sedentary work). €Fane, this argument is also without merit.

Il. The Weight Assigned By The ALJ To Tk Opinions Of Plaintiff's Treating
Physicians Was Appropriate And Supported By Substantial Evidence

Plaintiff argues that the ALJ erred by failingdatiord controlling weght to five of her
treating physicians and one nurse practitioeach of whom submitted medical opinions which
if deemed fully credible wouldompel a finding of disabilityR. 38-46. The regulations require
the Commissioner to give more weight to the opinions of treating sources, since they are “most
able to provide a detailed, longitudinal pi&wf your medical impairment(s) and may bring a
unique perspective to the medieaidence that cannot be obtained from the objective medical

findings alone or from reports of inddual examinations.” 20 C.F.R. 88 404.1527(d),
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416.927(d) (2011). First, the ALJ is requiredytee the opinion of a treating physician
controlling weight if it is “well-supported by medically acaaple clinical and laboratory
diagnostic techniques” and “nioiconsistent with the other Isstantial evidence in your case
record.” Id. If the ALJ finds that the treating physiais opinion is not ditled to controlling
weight, the following factors must be appliedd&termine its proper weight: (1) the length of the
treatment relationship and the frequency of exation; (2) the nature and extent of the
treatment relationship; (3) thegportability of the opinion withelevant medical evidence; (4)
its consistency with the record as a whole] &) whether it is the opinion of a specialist
regarding his or her area of special80 C.F.R. 88 404.1527(d)(2)-(6), 416.927(d)(2)-(6)
(2011). The Social Security Rulings emphasize ¢vah when a treatingpurce is not entitled
to controlling weight it is still entitled to deferee and must be weighedng all of the factors.
SSR 96-2P, 1996 WL 374188, at *4 (Jdl, 1996). A formulaic reciten of the factors is not
required so long as it is apparent thatAhd was aware of and considered each dieoks v.
Astrue No. 11-423, 2012 WL 2873944, at *8 (D. Md. July 12, 20%2% also Burch v. Apfe&d
F. App'x 255, 259-60 (4th Cir. 2001). In additioertain determinations are always reserved to
the Commissioner because they are administrative findings and are dispositive of the case. 20
C.F.R. 88 404.1527(e), 416.927(e) (2011). These ircndopinion that a@imant is disabled,
whether an impairment meets or equals anligta claimant's RFC, and the application of
vocational factorsld.
Plaintiff relies on a series of medical opinions submitted by her treating physicians and
nurse practitioners. The opinionstire record include the following:
1) A medical assessment report form dated September 10, 2008,
by treating psychiatrist Dr. Bnk Eisenberg, indicating that

Plaintiff had marked restrictionia activities of daily living,
maintaining social functioning, and maintaining
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2)

3)

4)

5)

6)

concentration, as well as repeated episodes of
decompensation. R. 463-66.cHedited, this opinion would
likely qualify Plaintiff unde Listing 12.04 for affective
disorders in 20 C.F.R. Part 404, Subpart P, Appendix 1
(2011).

A medical assessment repfotm dated August 24, 2009, by
treating psychiatrist Dr. Del Dredsendicating thatf Plaintiff
returned to work she wouldgerience a substantial loss of
ability to respond appropriatetg supervision or deal with
changes in the work environment, as well as marked
restrictions in social funatning and concentration. R. 467-
70. If credited, this opinion euld also qualify Plaintiff under
Listing 12.04.

A medical assessment report form date December 23, 2010,
by psychiatric nurse praabner Janet Passley-Clark,
concluding that if Plaintiffeturned to work she would
experience a substantial loss of ability to respond
appropriately to supervision deal with changes in the work
environment, as well as markesktrictions in activities of

daily living, social functioning rad concentration. R. 537-40.
If credited, this opinion wuld likely qualify Plaintiff under
Listing 12.04.

A medical assessment report form dated March 18, 2010, by
treating physician Dr. Kindra Sth, concluding that Plaintiff
could not stand for two hours in an eight hour work day, could
not lift ten pounds frequently, and would be expected to miss
thirty days per work year due her condition. R. 471-73. If
credited, this opinion woullikely preclude competitive
employment.SeeR. 105 (vocational expert’s testimony).

A medical assessment reptwtm dated February 27, 2011,
by treating rheumatologist DAshok Jacob, concluding that
Plaintiff could not stand for tavhours in an eight hour work
day, could not lift ten pounds frequently, and would be
expected to miss thirty dayer work year due to her
condition. R. 279-281. Dr. Jacalso opined that Plaintiff
meets Listing 14.09. R. 282-84.

A medical assessment report form dated December 16, 2010,
by nurse practitioner Margaret McManus and treating
physician Dr. Andrea Speedie, ctuding that Plaintiff could

not stand for two hours in an eight hour work day, could not
sit for six hours, could ndift ten pounds frequently, and

would be expected to miss thirtkays per work year due to
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her condition. R. 533-36. They also found marked
restrictions in actiwies of daily living, social functioning, and
concentration. R. 528. If crigeld, this opiniornwould likely
preclude competitive employment and qualify Plaintiff for
listing 12.04.

Also in the record is a conlsative psychiatriexamination conducted by Dr. Varsha Vaidya. R.
347-351. Dr. Vaidya reported thRalkaintiff got along well with cokagues and supervisors in the
past, felt that her medications had helped atat not depressed or anxious, and had intact
intellectual resources. R. 347. She concluded that Plaintiff performed activities of daily living
independently and, although her concentratios paor, she could follow simple instructions.

R. 349-51. Relying on this evaluation andtlb@ other medical evidence, the non-evaluating
non-treating state-agency physician Dr. Boyer tated that Plaintiff had only mild difficulties

in activities of daily living andgocial functioning, moderate diffilties in concentration, and one
to two episodes of decompensation. R. 366-68.

On its face, Plaintiff’'s argunm that her treating physiciastould have been assigned
greater weight is compelling. It may seem suspwitthe ALJ rejected the opinions of several
of Plaintiff’s treating physicians and insteatbated that of a condaltive evaluator who only
met her once. However, after thoroughly esving the ALJ’s opiniorand the record it is
evident that the ALJ followed éhlaw by carefully applying thettors set forth in 20 C.F.R. §
404.1527(d)(2) and that her corsilons were supported by substahtedical and non-medical
evidence. For each treating pltyan the ALJ analyzed thepert in detail, explained the
reasons she was assigning littlegi®, and highlighted the conttctory evidence. R. 49-55.

The ALJ was within her discretion in deciding not to affoomtrolling weight to the
treating physicians because $bend that their opinions we insufficiently supported by
clinical and laboratory dignostic techniques and were inconsistth other record evidence.

Either reason is sufficient nat assign controlling weight, bthe ALJ relied on both while
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citing specific examples in the record. R. 50-&baffording little weght to the opinions of
treating physicians, the ALJ relied largely on Plaintiff's aestimony regarding her daily
activities and on those same physicians’ treatmetds, which the ALJ found to be inconsistent
with limitations assigned in the opinion forms. For each medical opinion, the ALJ proffered a
combination of the following reasons fagsagning little weight: feance on subjective

symptoms instead of laboratory and clinitesdting, “uncritical” accejance of Plaintiff's
subjective symptoms, a short or sporadic treatmisidry, and the failure taeview or reference
Plaintiff's other medical recordsR. 49-55. The ALJ also cited to specific instances in the
record in which the course okeatment was not consistent wéldisabling level of limitations,
where the physician’s treatment estwere inconsistent with tihevel of disability assigned, or
where Plaintiff felt better when complying withedications but did so inconsistentliyl.

Finally, the ALJ relies on Plairitis own self-reported activities which are inconsistent with the
degree of limitations suggested by her physicidds.Each of these considerations was
appropriate and complied wi20 C.F.R. § 404.1527(d)(2).

The medical evidence of record demonstrétasthe ALJ had substantial evidence to
support these conclusions. The treatment notdgeirecord frequently suggest a higher level of
functioning than what was indicated in the noadliopinion forms. In Plaintiff's psychiatric
treatment, Dr. Eisenberg and the therapist S&@isan most commonly radePlaintiff as stable,
showing no signs of suicidal ideation, doing okayeeling better, having linear and logical
thought, and displaying appropriate affect. 3R0-01, 329-30, 336-37. Similarly, Dr. Dressel
reported over the course of 2009 tR&#intiff was stablgthat “things are wding out,” that her
anxiety was OK, that she was feeling more mo&igdand doing things around the house, that her

medication was working, and that her thougiése linear and logida R. 436, 438-39, 441-42,
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446, 449, 451-53. In April of 2010, he even wrote “No major problems. Good stuff!” in the
margins of her treatment notes. R. 524. Agsychiatric nurse practitioner Passley-Clark, the
ALJ correctly noted that she was not an acceptatddical source, but nonetheless weighed her
opinion according to the applicable facto&eSSR 06-03p, 2006 WL 2329939, at *5 (Aug. 9,
2006) (providing instructions for weighing opiniohmedical sources who are not “acceptable
medical sources”). Even so, Nurse PassleykQjaalified her own opinions by stating that
Plaintiff “would be able to compensate aredpond appropriately #&ecommodations were
made” at work and could adapt to work over time. R. 538.

As to Plaintiff's rheumatoid arthritis, thers similar evidence that the physicians’
opinions were not in accordance with her aclmatations. The recoslonly reveal that Dr.
Smith saw Plaintiff on one occasion when she ‘tpalled her back” and was walking slowly
with a normal gait, and with no tenderness, nurebper tingling. R. 485. Dr. Jacob treated
Plaintiff consistently for her arthis, and his notes repeatedhgdicate that Plaintiff had full
range of motion in her joints and full muscle styth (a five on a fivgoint scale). R. 289, 386,
388, 396. Further, Dr. Jacob notkat Plaintifffsmedication was giving her “significant
symptom relief,” that she wadoing well,” and that she had &gun to see improvement in her
joint symptoms.” R. 288, 290, 389, 394. Nurse MaM&s notes also reveal a normal gait, full
range of motion in her joints, and full misstrength, and suggebtat some physical
difficulties were caused by a back strain. R. 403, 419, 479, 485.

There is unquestionably als@sificant evidege in the record suggesting that Plaintiff's
mental and physical conditions seriously limit henctioning, which is why the ALJ found her
depression and arthritis to be severe impaitmernlowever, the above-cited facts provide

substantial evidence for the ALJ’s rejection of the extreme level of limitations contained in the
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treating physicians’ opinion forms. The regidas reserve to the Commissioner the ultimate
determination of a claimantiesidual functional capacity, inading the degree of limitation in
activities of daily living, sociafunctioning, concentration, sitiy, standing, lifting, and expected
number of work absence20 C.F.R. 88 404.1527(e), 416.927(ee $ewis v. AstrydNo. CBD-
10-667, 2013 WL 1820060, at *6 (D. Md. Apr. 29, 20X3pmbs v. AstryeNo. 4:11CV43, 2012
WL 175028, at *2 (E.D. Va. Jan. 20, 2012). The ALJ is not bound to accept such conclusions as
long as she evaluates the medical evidencerlymalg the physicians’ opinions and assigns
weight according to the factors listed inQQF.R. § 404.1527(d)(2), which the ALJ did here.
SeeBattle v. AstrugNo. 09-3281, 2011 WL 4048525, at *1 (D. Md. Sept. 8, 2011). While
reasonable minds might differ as to how to intergite medical evidence in this case, the Court
cannot interfere with the ALJ®le as fact-finder wheraubstantial evidence supports her
conclusions.

V. The ALJ Properly Concluded That Plaintiff Can Perform Her Past Relevant Work.

Plaintiff argues that the ALJ failed to followelprocedure set forth the regulations and
Social Security Rulings for determining that stes capable of performing her past work. Pl.’s
Br. 36-38. At step four of the sequential 1s&, the ALJ determines whether the claimant
retains the RFC to meet the mental and physicabaels of any past relevant work. 20 C.F.R.
88 404.1560(b), 416.960(b) (2011). The regulatidiasvahe ALJ to “use the services of
vocational experts or vocational specialistspthier resources, such as the ‘Dictionary of
Occupational Titles’ and its companion volunaesl supplements, published by the Department
of Labor” when making this determinatio@0 C.F.R. 88 404.1560(b)(2), 416.960(b)(2). A
claimant will be found not disabled if he or @ meet the demands of the past relevant work
as it was actually performed by the claimanas it exists in the natural econonigl.; SSR 82-

62, 1982 WL 31386, at *3 (Jan. 1, 1982). A vowadil expert may offer relevant evidence
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regarding the demands of the past work, and both the ALJ and the expert may rely on the
claimant for information in determining itequired skill level and level of exertiofd.

When concluding that a claimant retaing RFC to perform past relevant work, an
ALJ’s opinion must contain the following findings of fact: (Ifjrading as to the individual's
RFC, (2) a finding as to the physical and med&ahands of the past job/occupation, and (3) a
finding that the individual's RF@ould permit a return to his dwer past job or occupation. SSR
82-62, 1982 WL 31386, at *4. The ALJ must obtairq@dhte documentation of the physical and
mental demands of the past work, and in casesental or emotional impairments must take
special care to obtain “a precidescription of thearticular job dutiesvhich are likely to
produce tension and anxietyld. at *3. The ALJS opinion must contain an adequate
explanation of the weight attributed to thetpent medical and nonmedical factors, reconcile
any inconsistencies in the record, and avoid speculation and suppolsitian*4.

Nonetheless, the ALJ is entitled to rely the services of a vocational expert in
determining the skill level and d&nds of a claimant’s past vko The regulations described
above were enacted in 2003 and sapded preexisting law in the@&rth Circuit to the contrary.
See Smith v. Bowe837 F.2d 635, 637 (4th Cir. 1987) (chrding that reliance on a vocational
expert was improper at step faafrthe sequential analysi€)aniels v. AstrugNo.
2:06CV00034, 2007 WL 2126395, at *5 n.7 (W.D. Va. July 23, 2(&3nowledging that
Smithhas been superseded by the subsequent reguldtidme recent Fourth Circuit
precedent recognizes that it is appropriate foAih&to rely on a vocational expert to determine

the nature, skill level, and demands of a claimant’s past relevant work, and whether a person

2 Plaintiff citesWinfrey v. Chater92 F.3d 1017 (10th Cir. 1996), which held that the “practice of
delegating to a [vocational expert] many of the ALJ's fiading responsibilities at step four appears to be of
increasing prevalence andtisbe discouraged.id. at 1025. However, that case preceded the current regulations
which affirm the process followed by the ALJ here.
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with the claimant’'s RFC woulde capable of performing iSee Thompson v. Astiuki2 F.
App'x 804, 807 (4th Cir. 2011). When assessing dred claimant can perform his or her past
work as it exists in the national economy, the ALJ may rely on expert testimony interpreting the
exertional categories found in the DictionaryGxfcupational Titles as opposed to the demands
of the past job as was actually performedKirkendoll v. ApfelNo. 97-1147, 1998 WL
539481, at *1 (4th Cir. Aug. 25, 1998rown v. AstrugNo. TMD 09-1358, 2011 WL 3047635,
at *4 (D. Md. July 22, 2011). Alternatively, whessagssing a claimant’s ability to do past work
as it was actually performed, the ALJ and vawadi expert may rely on the claimant’s testimony
and other documentation describing the prior jddse Pass v. Chateg5 F.3d 1200, 1207 (4th
Cir. 1995);Crawley v. Comm'r, Soc. Sec. Admhio. SAG-11-2427, 2013 WL 93202, at *3 (D.
Md. Jan. 7, 2013).

The portion of the ALJ’s opinion concluding tHaaintiff can perfom her past relevant
work is brief and mostly relies on the iestny provided by the vocational expert. R. 56.
However, the opinion contains the three findingguired by Social &urity Ruling 82-62.
First, it contains a detailed RFC assessmadrich is supported by substantial eviden&ee
supraSections | & lll; R. 29-55. Second, the ALJdeafactual findings as to the demands of
Plaintiff's past work by refeimng to the claimant’s hearing testimony, her self-report forms
created during the application process, amedvibcational expert’s testimony. R. 30-31, 65-67,
79, 101-05, 174-83, 187, 218-29. The documentatidheophysical and mental demands of
Plaintiff's past work in the record was sufficier@eeR. 218-29.

Third, the ALJ concluded that Plaintiff's RFwould allow her to meet the mental and
physical demands of her past work, properlying on the vocational expert’s testimony as

discussed above. R. 56. Theational expert applied the RESsessment provided by the ALJ
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and interpreted the Dictionary of Occupationalégtto conclude that Plaintiff can perform her
past work as it exists in the national econoRy.101-05. The expert discussed the exertional
demands, the “SVP” levels (specific vocatiopedparation, or the amount of time required to
train for the position), and additional requirensesiich as frequency of handling and fingering
and allowance for breakd$d. Since the ALJ concluded tha&Ritiff can perform her past work
as it exists in the national economy, she wasled to rely on testnony interpreting the
Dictionary of Occupatioal Titles. R. 56see Kirkendo]l1998 WL 539481, at *1.

Finally, Plaintiff does not identify any speafduties required by hg@ast work that she
is unable to perform. As the burden remains omEthat step four, thex is no evidence in the
record to suggest that anymor deficiencies in the ALJ'sxplanation were prejudicial.
Compare Harris v. Sec'y, Dep't of Health & Human SeiNe. 88-3113, 1989 WL 7013, at *2
(4th Cir. Jan. 27, 1989) (remanding because Alldddo address the plaintiff's inability to
climb stairs in determining he coulduen to work as a security guardyilliams v. AstrugeNo.
SAG-12-0136, 2013 WL 105261, at *1-2 (D. Md. Jan2013) (remanding for ALJ’s failure to
consider the visual requirementstbé plaintiff's past work as @aycare aide despite finding that
she possessed visual limitation3herefore, the ALJ did not eim concluding that Plaintiff can
perform her past relevant work iagxists in the national economy.

CONCLUSION

Based on the foregoing, the Court DEESI Plaintiff's Motion and GRANTS

Commissioner's Motion.

August6, 2013 /sl
Charles B. Day
United States Magistrate Judge

CBD/ISA
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