Westbrooks v. Baltimore County Maryland Doc. 30

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

*
LASHAWN M. WESTBROOKS *
*
Plaintiff, *
V. * Civil Case NOSAG-18-1777
*
BALTIMORE COUNTY, MARYLAND *
*
Defendant. *
* * * * * * * ’ * * * * * *

MEMORANDUM OPINION

Plaintiff Lashawn M. Westbrooks (“Ms. Westbrooks”) filed this case against her former
employer, Baltimore County, Maryland¥efendant), alleginginterferencewith her rights under
the Family and Medical Leave Act 8993 (“FMLA”) (CountOne); retaliation for exersing her
FMLA rights (Count Two) intentional infliction of emotional distre¢€ount Three)and failure
to make reasonable accommodations for her disaf@ibyintsFour, Five, Six, and Seven, under
state and federal law) ECF 18. On May 3, 2019, Defendant filed a Motion for Summary
Judgment, ECF 25, along with a memorandum of law, ECE(26llectively, the “Motion”) Ms.
Westbrooks opposed the motiqfOpposition”), ECF 28, and Defendant replied, E@P
(“Reply”). | find that no learing is necessaryseel.oc. R. 105.6 (D. Md. 2018). For the reasons
that follow, Iwill grantin part and deny in part the Motion.

l. FACTUAL BACKGROUND

The facts below are taken in the light most favorablsoWestbrooksthenon-moving
party. In January of 2006, Ms. Westbrooks was haed Correctional Officer at the Baltimore
County Detention CentdfBCDC”). ECF 281 2. Throughout her tenure at the BCDC, .Ms

Westbrooks received satisfactory annual performance evaluaiarept forconsistent concerns
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abouther attendanceSeeECF 252 (County Apx. 077097) Since approximately 2014, Ms.
Westbrooks has suffered from anxiety. ECF12§ 3. When her anxiety “flares up,” she
experiencescrying, sadness, dizziness, shortnes®reath, excessive wgfrinsomnia, and an
upset stomach. Id. When she experiences these symptomsathsts that she aso unable to
work atthe BCDC Id.

On May 13, 2017, MsWestbrooksappliedfor medical leave under the FMLAId. T 4
ECF 283. The applicationcompleted by her Physician Assistant, Natalie OrbaatedthatMs.
Westbrooks has had permanent anxiety and insomnia for the past threavigeagisodic flare
ups thatmadeit medically necessary for her to be absent from vamroximately two times per
month, lastinghree to five days per episadkl. On June 1, 2017, the United States Department
of Labor approved Ms. Westbrooks’'s FMLA requesth a Designation Notice ECF 281 1 4;
ECF 285. On Jun&6, 2017 the Director of Human Resources, George E. Gayt a letter to
Ms. Westbrooksapproving heintermittentleave request from May 12, 2017 to May 11, 2018,
pursuant to the Department of Labor’s June 1, 2017 Designation N&ti£ie28-1 | 4; ECF 28
4. On five separate occasionspin May 13, 2017 through March 13, 2018, Ms. Westbrooks
sought treatmerfor her anxietyfrom herphysician, Manuel Ramos, and Orba&@CF28-1 38;
ECF28-10.

Starting in Mayof 2017, Ms. Westbrooks had 480ours of FMLA leave. ECF 252
(County Apx.005, 0®). WhenevemMs. Westbrooks took FMLA kve, she was required to call

in at least an hour before her shift startednotify BCDC thatshewould be using her FMLA

1 Ms. Westbrooks had previously used FMLA leave in 2010, 2015, and 2016, for her own illness
and for her children’s illnesses. ECF 2%€ounty Apx.003-004).

2 While the deposition transcript reads “488 hours,” the FMLA allows only 480 h&es29
U.S.C. 8§ 2612(a)(1).



leave. Id. (County Apx. 005, 006150-154). If she ever called in absent for a reason other than
her FMLA condition, she would use sick leavil. On May 28, 2017, Ms. Westbrooks was
assigned to work in housing unit 3C/D, which veae of the smallespod” units. Id. (County
Apx. 015). Ms. Westbrookssked Lieutenant Tracey Merrill if she could be switched to another
post that had more room for her to walk arautdl According to Ms. Westbrooks, Lieutenant
Merrill said, “Oh, no. I’'m not moving you. Other people are on lighty as well.” Id. After roll
call, Ms. Westbrooks informed Lieutenant Merrill that she would be taking FMLve e the
day, to which Lieutenant Merrill responded, “[yJou can do whatever it is you liket thatMs.
Westbrooks needed medical documagionif she had restrictions atork. Id.

On June 1, 2017, Ms. Westbrooks visited Orbach, who wrote,

[Patient] presents for followup [sic] anxiety and insomrfsne missed 2 days last

week from work due to anxiety about having to work in a confined area watching

inmates. She cannot freely move around the area and she is very restless. She

prefers to be in areas that she can freely move around and not be closed in or

confined She had to leave early on one of the dangstd anxietyf the assignment

she had.
ECF 2810 at 6. On June 2, 201MMs. Westbrooks handed a note from Orbach to her shift
supevisor Lieutenant Wilkeson stating, “[d]Ju¢o chronic medical conditions, it is recommended
that Lashawn Westbrooks work in areas that allow her to be able to move around fiEefy.”
25-2 (County Apx. 015, 161 WhenLieutenant Wilkersnasked Ms. Westbroolksboutthe note
Ms. Westbooks*“felt offended that [Lieutenant Wilkerson] inquired about her medical history
and explained that she did not want to sit in a pod anymdréCounty Apx. 016, 162).

On June 21, 2017, Ms. Westbrooks met with Cap&ieerabout thedoctor's noteshe
submitted to Lieutenant Wilkersorid. Captain Greetold Ms. Westbrooks that the note could

not be honored because it was a recommendation, and that it must state why she hasnto be in a

area that allows her to walk arourid. (County Apx. 017, 163)Ms. Westbrooks was not assigned



to work in the smaller pod units for the months of June and JdilyCounty Apx. 018-019)On
July 30, 2017Ms. Westbrookdrought another note from Orbach to work, which read, “[d]ue to
chronic medical conditions, Lashawn Westbrooks should be assigned to areas at walbvtha
her to be able to move around freely. She will need restrictions for at least 3 méohtfSdunty
Apx. 164).

On August 1, 2017, thebDeputy Director of the BCDCGail Watts, emailed M.
Westbrooks:

In response to your attached medical restriction documentation, which states

“should be assigned to areas at work that allow her to be able to move around

freely”; you will be assigned to areas throughout the facility to include hgusi

units 2G/H, 3G/H, and 4G/H, which will allow you to move around freely while

maintaining observation of inmates.
Id. (County Apx. 165 On August 24, 201Ms. Westbrooks was assigned to unit 3G/Hl.
(County Apx.021-022,166). Sheeported to her assigned unit, lasked Captain Greer to be
switched to another housing unit “due to [her] FMLAId. While on duty, Ms. Westbrooks
experienced anxiety in the unit, feeling “dizzy and nauseated and just not fedlifigameewas
relieved from her duties to go to the hospitdtl. Before she left for the hospitdlieutenant
Merrill askedMs. Westbrooks what type of leave she would be taking, and Ms. Westbrooks said
that “she would use FMLA to avoid receiving a code X markind.”Three days lategn August
27, 2017Ms. Westbrooks was assigned again to unit 3Gd-H(County Apx.022023, 167168).
After explaining to her shift supervisor that she could not work in 3G/H because otést re
anxiety attack in that uniMs. Westbrookswas eventually reassigned to anotlaeger unit. 1d.

After the August 24, 2017 incident, Ms. Westbrooks met with her union officials to discuss

her situation at workld. (County Apx.024). One of her union officials referred her to Dr. Aaron



Noonberg for a psychological evaluationd. (County Apx. 024, 16976). Dr. Noonberg’s
September 18, 2017 evaluation of Ms. Westbrooks provides,
Ms. Westbrooks requires psychological treatment tordnxiety at work, and a
modified duty assignment in which she is placed on any walking post handling
inmates, or in direct supervisory positions where she is handling groups of inmates
in a space in which she is simply able to walk around as much asetie She
hasno problems dealing with inmates and requires no restrictions concerning
inmates. She only requires the restriction against being confined in a pod, described
as a control or observation position blocking her from being able to walk around
leading to anxiety that escalated to the panic attack on August 24,.20%%e
requirescognitively oriented psychotherapy for the consequences of her intolerance
of placement in the pods along with desensitization hopefully reversing her
intolerancelikely to need 12 to 16 visits of psychological treatment.
Id. (County Apx. 174).Ms. Westbrooks testified that she did not seek further treatment from a
therapist. Id. (County Apx.026). However, Dr. Noonbergvrote two notes on September 27,
2017, excusing Ms. Westbrooksibsences from Septembett2Brough October 2ndndnoting
that “Patient needs a walking post or direct supervisory assignment without pR@Bment due
to anxiety disorder.”ld. (County Apx. 175176). Ms. Westbrooks continued use her FMLA
leave until itran out on January 18, 2018, and her supervisors continued to place her outside of the
pods to accommodate her restrictiots. (County Apx. 027-028).
On or about December 28, 2017, Ms. Westbradleges that sheequested FMLA leave
for her anxiety. ECF 28 1 9. Ms. Westbrooks attests that she was marked “CotiiXthat
day, which she learned during a January 31, 2018 verbal counseling sessidumeutghar
Merrill. 1d. § 10. The verbal counseling report from that session states, “On 12/28/2017 Officer

Westbrooks accumulated her fourth occurrence of sick leave in a twelve month periodifth The f

occurrence of sick time withia 12 month time period will result in [employee] being placed on

3 A “Code X” payroll marking means that the employee is absent without leAV¢dL"). ECF
25-1atl7



Excessive Absenteeism Notice (EAN), and progressive discipline as per.’pdiGF 2816.
Defendant maintains that Ms. Westbrooks was not marked “Code X” on December 28, 2017, and
that the “12/28/17'teferencavas a clecal error which should have read “01/28/'18&CF 29 at

3 n.2 ECF 291 1 4 (Affidavit of Lt. Tracey Merrill). Ms. Westbrooks’s “hours detail” retpaomd
“activity detail” report provided by Defendant, do not reflédick” or “FMLA” markings, as
several other dates d&eeECF 252 (County Apx. 57, 107-108).

Ms. Westbrooks testified that, during the January 31, 2018 meeting with Lieutenant
Merrill, Ms. Westbrooks asked Lieutenant Merrill what to do if she ran out of FM&@e for her
anxety condition, and that Lieutenant Merrill responded, “[ijt doesn’t matter. Ydu bs
accommodated for that anyway.” ECF2%County Apx. 009).Defendant’s attorney responded,
“[w]ell, we'll get to that,” but Lieutenant Merrill'statement is not adessed in the remainder of
the deposition transcript provided to the CoB8ted. (County Apx. 001-054).

On February 18, 2018BCDC Director Wattssubmitted a“Notice of Excessive
Absenteeism Due to llinesso Human Resources Director George Gal.(County Apx. 076).

The notice, acknowledged and signed by Ms. Westbrooks, states,

On 02/16/2018, Officer Westbrooks accumulated her fifth occurrence of sick leave

within a 12 month period....In accordance with [the Department’'s Absence Control

Policy 13.15%, our agency is requesting for Officer Westbrooks to be placed on
Exceptional Absenteeism Notice. This notice requires the employee to provide

4 Absence Control Policy 1.3.15 provides:

On the fifth occasion of sick leave in a-fidnth period, a supervisor will meet
with the employee and review their leave record and other pertinent facts to
determine if the employee is meeting the requirementsefAbsence Control
Policy. If appropriate, the supervisor will initiate a request to place the gegplo

on Exceptional Absenteeism Notice. This notice requires the employee to provide
his/her supervisor with a written physician’s excuse from work forsarkyleave

used during the next 6-month period.

ECF 252 (County Apx. 156-159).



his/her supervisor with a written physician’s excuse from work for any sasle le
used during the next 6-month period.

Id. Ms. Westbrooks attested that “[e]Jven though [she] requested FMLA leave for [heztyaomi
February 16, 2018, [she] was marked Code X and received the Notice of Excessivedibse”
ECF 281 | 14.

Although she was out of sick leave and FMLA leave, Ms. Westbrooks called out sick on
March 4 and 5, 2018SeeECF 252 (County Apx. 007) (“Q: And then starting on 3fbu’re
marked X, right? A: Yes. Q: That's because you were out of both sick leaveViril IEave,
correct? A: Yes.”).Her Absentee Report for Marchrbads, “Confirmed Westbrooks was advised
that she doesn’t have any sick time and will be marked Code X. Westbrooks advisednshe kno
will be under Dr.’s care.'ld. (County Apx. 073).Ms. Westbrooks attempted to return to work on
March 8, 2018, but was turned away because she did not have a doctor's note excusing her
absencesld. (County Apx. 028).

On March 14, 2018, Ms. Westbrooks returned to work with a doctor’s note frbaciy
excusng her absencdsom March4, 2018 through March 11, 2018. ECF2§ 16. The note
only stated that Ms. Westbrooks could not work from March 4th through March 11th. EEZF 25
(County Apx. 206). When she handed her doctor’s noteetttenant Merrill, Lieutenant Merrill
stated, “in araggressive tone, ‘Oh no. This is not good enough. You have @aongée for every
single day that you are out.ECF 281 § 17. After a brief exchange, Lieutenant Merrill told Ms.
Westbrooks that she woulie marked Code X for the days she missed, and that she had to go
home. Id. { 21. Ms. Westbroks felt unsafe, and went to speak with Director Wadlids {1 22
24. She also contactemhe of herunion representatives, who said he wogdtidsomeone over
from the union.ld. 1 25. Lieutenant Merrilithentold Ms. Westbrooks to come meet with her and

Captain Greer, blNls. Westbrookstill felt uncomfortable anceturned to Director Watts’s office.



Id.  26. Director Watts accepted Ms. Weebks’s doctor’s noteand left for a meetingld.
27. Before Ms. Westbrooks left the office, Captain Greer approached witiehsnt Merrill and
told Ms. Westbrooks she could return to her post, and she did.sff 28, 29.

Several hours later, Ms. Westbroakas not feeling well, and she wagentuallyrelieved
from her post for a lunch brealter she wrote a “121 about what took placdd. 1130, 31. She
contacteddawn Moorefield, who was listed on tladterhourscode of conduct form, and told
Moorefield she did not feel saféd. § 31. After her lunch break, Ms. Westbrooks returned to her
post, butshestill felt nauseous, anxious, and fatiguéd.  32. She called one of her supervisors,
Sergeant Carter, and told him she was experiencing “a full blown anxiatk,atand asked
Sergeant Carter to inform Captain Greer or Lieutenant Merrill becausedsinat eel comfortable
doing so. Id. Captain Greeordered Ms. Westbrooks to see him after she left her post, and Ms.
Westbrooks asked a fellow employee to accompany her to Captain Gréeesbeicausehe
“didn’t feel safe talking to Capt. Greerld. 133, 34.

When Ms. Westbrooks arrived at Captain Greer’s office, she handed him the Form 121,
and Captain Greer responded, “I don’t care what this says, it has nothing to do witherd.td
talk to you. You do understand that you do not have any sick time and you would be code X if
you leave sick.”ld. T 35. Ms. Westbrooks did not respond arekpite Captain Greer’s orders
for Ms. Westbrooks to come back, she left wiarlgodirectly to the emergency roonid. 1 35,
36. Ms. Westbrooks’s treating physician at the emergency room kept her out of workdrom M
14 through March 16, 2018d. 1 37 ECF 289. On March 15, 2018, Ms. Westbrooks called the
BCDC to tell them she would be absent because of her anxiety, and that shgiwedlem a

doctor’s note when she returned. ECF12$ 37. Ms. Westbrooks was also supposed to have a

S A “Form 121" is an internal memo form used at the BCDC. ECE &518.
8



disciplinary hearing that same day, based on alleged conduct unrelated to her ab$&#h@&s2
(County Apx.194). On March 16, 2018, Ms. Vgebrooks received an email fraheBCDCtelling
her that she was not allowed to return to work. ECH g87;see alsd&CF 252 (County ApxX.
195-205). Her Notice of Dismissal and Charges for Removal statedndatharges for removal
were violations of the BCDC'’s standards of conduct, unexcused absences, and sickalgave us
ECF 2812 at 6. Also on March 16, 2018, Ms. Westbrooks filed Petitions for a Peace Order against
Captain Greer and Lieutenant Merridecause shewas afraid of themi. ECF 281 1 4Q ECF 25
2 (County Apx. 114130). Her Peace Order petitions were deni&CF 252 (County Apx. 114
130).

On March 22, 2018yls. Westbrooksassisted by her union representative Adam Hendrix,
filed a Grievance and Appeal Forappealing the termination decision. ECFI2BECF 1811.
On April 11, 2018, Hendrix and Ms. Westbrooks attended a meeting about her appeal with Director
Watts and Major Alford.ECF 2811; ECF 252 (County Apx. 268 Director Watts denied Ms.
Westbrooks'’s appeal, and uphdiek termination. ECF 22 (County Apx. 263). This lawsuit
followed on May 8, 2018, in the Circuit Court of Maryland for Baltimore County, and Defendant
removed the case to this Court on June 14, 2018. ECFNIs2Westbrooks filed an Amended
Complaint on December 4, 2018. ECF 18.

. LEGAL STANDARD

Under Rule 56(a) of the Federal Rules of Civil Procedure, summary judgment is
appropriate only “if the movant shows that there is no genuine digputeany material fact and
the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). The mowng part
bears the burden of showing that there is no genuine dispute of materiaSeet€asey v. Geek
Squad 823 F. Supp. 2d 334, 34B. Md. 2011) (citingPulliam Inv. Co. v. Cameo Props£310

F.2d 1282, 1286 (4th Cir. 1987)). If the moving party establishes that there is no evidence to
9



support the nomoving party’s case, the burden then shifts to themoning party to proffer
spedfic facts to show a genuine issue exists for triml. The noamoving party must provide
enough admissible evidence to “carry the burden of proof in [its] claim at tidalat 349 (quoting
Mitchell v. Data Gen. Corp.12 F.3d 1310, 13156 (4th Cir. 1993)). The mere existence of a
scintilla of evidence in support of the nomeving party’s position will be insufficient; there must
be evidence on which the jury could reasonably find in its falarat 348 (citingAnderson v.
Liberty Lobby, Inc.477 U.S. 242, 251 (1986)). Moreover, a genuine issue of material fact cannot
rest on “mere speculation, or building one inference upon anotlterat 349 (quotingMiskin v.
Baxter Healthcare Corp.107 F. Supp. 2d 669, 671 (D. Md. 1999)). Additionaliymmary
judgment shall be warranted if the Rotoving party fails to provide evidence that establishes an
essential element of the caséd. at 352. The nomoving party “must produce competent
evidence on each element of [its] claimd. at 34849 (quotingMiskin, 107 F. Supp. 2d at 671).

If the normoving party fails to do so, “there can be no genuine issue as to any mateyial fact
because the failure to prove an essential element of the case “necessarilyakdees facts
immaterial.” 1d. at 352 (quotingelotex Corp. v. Catretd77 U.S. 317, 322-23 (198&}pleman

v. United States369 F. App’x 459, 461 (4th Cir. 2010) (unpublished)). In ruling on a motion for
summary judgment, a court must view all of the facts, including reasonalsknicds to be drawn
from them, “in the light most favorable to the party opposing the motidiatsushita Elec. Indus.

Co. v. Zenith Radio Corp475 U.S. 574, 5888 (1986) (quotindJnited States v. Diebold, Inc.
369 U.S. 654, 655 (1962)).

1. ANALYSIS

Ms. Westbrooksllegeghat Defendant interfered with her medical leae¢aliated against
her for taking medical leave, failed to make reasonable accommodations foramelitgisand

intentionaly inflicted emotional distress. ECF 18. In her Opposition, Ms. Westbrooks concedes

10



that she will be unable to show that Defendaibnduct met the severitgquired to prove an
Intentional Infliction of Emotional Distress claim. ECF 28 atAlccordingly, judgment will be
granted in favor of Defendant on Couritrée.

A. FMLA claims (Counts Oneand Two)

Ms. Westbrooks alleges that Defendant interfered with and retaliated adm@nst
entitlement to benefits under the FMLA. Under the FMEértain employees may take a total of
“12 work weeks of leave” during a twehmaonth period due to a “serious health condition” that
makes the employee “unable to perform the functions of” her job. 29 U.S.C. § 2612(a)(@)(D).
addition, the FMLA “containproscriptiveprovisions that proté@mployees from discrimination
or retaliation for exercising their substantive rights under the FMD¥ashenko v. Harrah’'s NC
Casino Co., LLC446 F.3d 541, 546 (4th Cir. 2006) (emphasis in originad)that end, the FMLA
makes it “unlawful for any eployer to interfere with, restrain, or deny the exercise of or the
attempt to exercise, any right provided under this subchapter.” 29 &8 2&15(a)(1). “While
the FMLA does not specifically forbid discharging an employee in retaliatidmg use of MLA
leave, 29 C.F.R§ 825.220(c) states that employers are ‘prohibited from discriminating against
employees or prospective employees who have used FMLA leave’ and that ‘eragagnot use
the taking of FMLA leave as a negative factor in employmenv@stisuch as hiring, promotions,
or disciplinary actions.” Dotson v. Pfizer, In¢558 F.3d 284, 2995 (4th Cir. 2009)see also,
e.g, Greene v. YRC, Inc987 F. Supp. 2d 644, 655 (D. Md 2013).

1. Interference

To establish unlawful interference under the FMLA, plaintiff must showskg) was
entitled to an FMLA benefit(2) her employeinterfered with the provision of that benefit; and (3)
that interference caused her harAdams v. Anne Arundel County Public Schoo8® F.3d 422,

427 (4th Cir. 2015).In addition to refusing FMLA leave, interference includes “discouraging an

11



employee from using such leave29 C.F.R8§ 825.220(b).In terms of harm, algintiff must also
show that defendant’s denial of leave “prejudiced [her] in some whl.(citing Anderson v.
Discovery Commc'ns, LLG17 F. App’x 190, 1988 (4th Cir. 2013).Prejudice can be proven
by showing that plaintiff lost compensation or benefits, sustained other monetseg, los
suffered sora loss in employment statu®anade v. BT Americas, In&81 F. App’x 182, 185
(4th Cir. 2014).

It is undisputed that Ms. Westbrooks was gratitedull twelve weeks of FMLA leavier
the period betweeMay 12, 2017andMay 11, 2018. ECF 28. Defendant concedes that Ms.
Westbrooks was entitled to FMLA leave, but maintains that it never interfetietiev use of her
FMLA leave. ECF 2581 at22. In her Opposition, Ms. Westbrogk®mises her interference claim
entirelyonthe December 282017 absencevhere Ms. Westbrooks was mistakenly marked Code
X by Lieutenant Merril followed by a second Code X with a Notice of Excessive Absenteeism
on February 16, 2018. ECF 28 at 30. Ms. Westbrooks argues that marking heX*@odkys
she requested FMLA leave for her anxiety constitutes interference wijtFMeA rights.” Id.

However, he record reflects that Ms. Westbrooks wias marked Code X for days she
requested FMLA leae. Ms. Westbrooksoncedeghat she used up all of her FMLA leawa
January 18, 2018. ECF 28 atség alsd&CF 252 (County Apx. 58 The record does not support
Ms. Westbrooks’s argument that a December 28, 2017 Code X martenigred with her FMLA
leave a datewhichwould have fallen before she used up all of her FMLA le&Vaile the verbal
counseling report warning Ms. Westbrooks of her fourth occurrence of sick leaeraiacts a
clerical error stating that the fourth occurrence was on “12/28/2017,” theetdshse of the fact
section reads, “Officer Westbrooks used sick leave the following dates: 01/27/2018; 01/18/2018

04/22/2017; and 02/15/2017ECF 2816. These four sick occurrences, including the 01/27/2018

12



date, but not the 12/28/2017 datee corroborated by Ms. Westbrook$&mployee activity
details” report, reflecting “S” for sick fd01/27/2018, 01/18/2018, 04/22/205nd 02/15/201.7
ECF 252 (County Apx.56, 65, 67). Moreover, the verbal counseling report is dated January 27,
2018, the date that Ms. Westbrooks accrued her fosith leave occurrence. ECF 2%.
Consequently, Ms. Westbrooksfifth sick leaveoccurrencewas on February 16, 2018, as
corroborated by her employee hours detail, which triggered the Notice of Execklssenteeism
under BCDC policy. ECF 25-2 (County Apx. 56); ECF 28-17.

Even taking the allegations in the light most favorabl®$ Westbrooks, as the Court
must,the record establishes thHag¢fendant did not interfere with Ms. WestbroakEMLA leave
nor is there any indication that Defendant discouraged Ms. Westbrooks from usinigllb&r F
leave She concedes that she ran out of FMLA leave on January 18,a2@fl8ereafter had to
usesick leave.ECF28 at 4 ECF 252 (County Apx. 007) (“Q: ...on 1/18, you ran euiou used
your last half hour of FMLA leave, right, so you had to use just regular sick leawathbr seven
and a half? Do you see that? A: But they marked this sick for the last seven Hnda Bacause
you were out of FMLA leave, crect? A: Yes.”).IndeedMs. Westbrooksestified thaDefendant
had grantedherthe full 480 hours oFMLA leave ECF 252 (County Apx. 028)“Q: But you
knew you were out of FMLA. A: Yes. Q: And we had granted you the full 480 hours, @orrect
A:Yes.”). Once Ms. Westbrooksn out of her sick leave time, Defendant initiateg@itceedings
under Absence Control Policy 1.3.15, where a fifth occasion of sick leavg&2month period
requires a supervistw meetwvith the employee to discubss/herleave recordand,if appropriate,
to initiate a request to place the employeemtceptionalAbsenteeism Notice SeeECF 252

(County Apx. 156-159).

13



In sum, Defendant did not interfere with Ms. Westbrooks’s FMLA leave because, as of
January 8, 2018 Ms. Westbrooks no longer had any FMLA leave left to udeus,becausévs.
Westbrooks cannot show that she was denied requested FMLA leave to which she weds entitl
her interference claim must failSee Adams789 F.3d a#27 (affirming summary judgment in
favor of defendant on interference claim when employee “received more tharatitergy
guaranteed amountf FMLA leave and employee “ha[d] not suggested that the [employer] denied
him any FMLA leave he requested®ee #s0 Blackwell v. Publix Super Markets, In€.A. No.
6:16-2992HMH-KFM, 2018 WL 953352, at *8 (D.S.C. Feb. 20, 2018) (granting summary
judgment to employer on interference claim because employer had no ohlit@atrestore
employee to original positionftar expiration of FMLA leave and employee’s roompliance
with employer’'s leave policy) Accordingly summary judgment is appropriate in favor of
Defendant on Count One.

2. Retaliation

The distinction between an interference claim and a retaliation claim under the ‘FviL
not always clear.” Edusei v. Adventist Healthcare, In€iv. No. DKG13-0157, 2017 WL
3345051, at *6 (D. Md. July 7, 2014)[T]he interference claim merely requgeroof that the
employer denied the employee [her] entitlements under the FMLA, while tddetien claim
requires proof of retaliatory intent” by the employ8herif 127 F. Supp. 3d at 477 (quotiBgsse
v. Baltimore Cty 692 F. Supp. 2d 574, 588 (D. Md. 2010)J.o0 survive an employer’s motion
for summary judgment, a plaintiff must show direct evidence of discriminatioestablish a
prima faciecase that raises an inference of illegal condudd’ at 489 (citingColeman v.
Maryland Court of Appea)$26 F.3d 178, 190 (4th Cir. 2010)).

The Title VIl McDonnell Dougladurdenshifting framework applies to plaintiffs FMLA

retaliation claim because FMLA retaliation claims are analogous to Title ¥liaton claims.
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See, e.g. Yashenk#16 F.8l at 55651; Nichols v. Ashland Hosp. Cor251 F.3d 496, 502 (4th
Cir. 2001). Under that framework, plaintiff bears the burden at triainaking a prima facie

showing “that [s]he engaged in protected activity, that the employer took adetise aganst
[her], and that the adverse action was causally connected tdathefffs protected activity.”
Yashenkp446 F.3d at 551 (quotingline v. WalMart Stores, Inc.144 F.3d 294, 301 (4th Cir.
1998)). If plaintiff “ ‘puts forth sufficient evidencetestablish a prima facie case of retaliation™
and the employer‘6ffers a nondiscriminatory explanation”for the adverse acin, plaintiff
“‘bears the burden of establishing that the employer’s proffered explanati@tastgor FMLA
retaliation.” 1d. (quotingNichols 251 F.3d at 502)To meet her burden, the plaintiff must then
prove, by a preponderance of evidence, “that the [employer’s] proffered reasamotthe true
reason for the employment decision,” and that the plaintiff “has beendima wf intentional
discrimination.” Texas Dep’t of Cmty. Affairs v. Burdimb0 U.S. 248, 256, 101 S. Ct. 1089, 67
L.Ed.2d 207 (1981)ee also Reeves v. Sanderson Plumbing Prods.pB@.U.S. 133, 143, 120
S. Ct. 2097, 147 L.Ed.2d 105 (2008};Mary’s Honor Ctr, 509 U.S. at 5120, 113 SCt. 2742;
Adams v. Trustees of Univ. of North Carolvwalmington 640 F.3d 550, 560 (4th Cir. 2011) (“[I]n
demonstrating the Defendants’ decision was pretext, [plaintiff] had to pootethat the reason
wasfalse,and that discrimination was the real reason(fuotingJiminez v. Mary Washington
Coll., 57 F.3d 369, 378 (4th Cir. 1995)) (emphasis in original).

Defendantconcedes that Ms. Westbrooks has established that she engaged in protected
activity byusing FMLA leave, and that Defendant took adverse action against her by terghinati
her employment.ECF 251 at 25. However, Defendant maintains that Ms. Westbrooks cannot

establish a causal link between her FMLA leave usage and her terminationA causal

connection existsvhen “the employer takes adverse employmeaiion against an employee
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shortly after learning of the protected activityPrice v. Thompsqr380 F.3d 209, 213 (4th Cir.
2004),abrogation on other grounds recognized by Foster v. Univ. oftMi&hore 787 F.3d 243,
299 (4th Cir. 2015).

Here, Ms. Westbrooks was terminated in March, two months after she exhausted her
FMLA leave. SeeECF 28at 4; ECF 28-12. Assuming that shéas established a temporal
proximity between her FMLAeave usage and her termination, the burden shifts to Defendant to
offer a nondiscriminatory reason for her terminatiolls. Westbrooks’sMarch 16, 2018\otice
of Dismissal and Charges for Reval reflects three charges: 1) violasoof Articles 9, 10, and
15 of Policy 1.3.01 Standards of Condtj2) a violation of Policy 1.3.28 Unexcused Absefice
and 3)aviolation of Policy 1.3.13 Sick Leave Us&gd&ECF 2812 at 56. The first charge details
the March 14, 2018 interaction between Captain Greer and Ms. Westbrooks when she disobeyed
his order toreturn to his office and left the buildingld. The second chargdetails Ms.
Westbrooks’s eight consecutive Code X markings from March 4, 2018 to March 15, 2018, along
with her previous history of Code X markingkd. The third chargeletailsMs. Westbrooks’s
failure to provide the necessary medical certificationhiar March 4, 2018 and March 5, 2018

absences, as required for employees on Exceptional Absenteeism Ndtide. addition, both

® Article 9 of Policy 1.3.01 provides: “Employees shall not be insubordinate or disrespectful to a
supervisor.” ECF 2812 at 5. Article 10 provides: “Employees shall obey any lawful command
or order, either verbal or written, given by any supervista.” Article 15 provides: Empoyees

shall be strictly responsible for the proper performance of their dutigs.”

" Policy 1.3.28 provides:Employees using unscheduled leave must use the leave in accordance
with policy and procedures, failure to follow policies shall result inetimployee being absent
without permission [Code X].'ECF 252 (County Apx. 155).

8 Policy 1.3.13 provides“Employees are required to submit a medical certificate from their
physician or health care provider with authorization to return to duty to the Shift @ushemor
their Unit Supervisor if: ... The employee is on Exceptional Absenteeism NotiEEF 252
(County Apx. 151).
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BCDC Director Wattand Captain Greeestified thaiMs. Westbrooks’sontinuous unscheduled
absencesafter she had exhausted her FMLA leax@ntributed to her discharg&CF 282 at 7

(“Q: And which of those reasons contributed to the termination of Ms. Westbrooks? A: 3/14
through 15.); ECF 2818 at 8 (“Q: ...the basis for the termination, if I'm understanding this
correctly, was the absenteeism issue, the Code X markings, not the insubordinatlegear al
insubordination? A: No, the main reason why her employment was termireddzboause ofie
unscheduled leave of the sick occurrences and the Code X marks.”).

It is undisputed that Defendant’s proffered reasons for terminating Ms. Westbrooksinvol
her history of excessive absences from workMs. Westbrooks argues that Defendant's
“admission” regarding Ms. Westbrooks’'s FMLA usage in its Motion “cleasialdishes that
Plaintiff's FMLA leave contributed to the Plaintiff's termination.” ECF 2&at However, Ms.
Westbrooks conflates her pested FMLA leave usage, which she knew was exhausted as of
January 18, 2018, with the additional unscheduled sick Eav&ook, which violated Defendant’s
sick leave policies.On February 18, 2018, Ms. Westbrooks signed the Notice of Excessive
Absenteessm Due to lliness, acknowledging February 16, 2018 “as her fifth occurrencekof si
leave and [was] aware of the policy regarding future use of sick leave,” and sie “al
acknowledge[ed] and was made aware of the Five Step and Corrective Action updecederes
of the Absence Control Policy.” ECF-29d. Consequently, pursuant to the Defendant’s policy,
Ms. Westbrooks would “be required to present medical documentation for every siek leav
occurrence covering the entire period of absence due to sick leave taken, until furtieet fobti

Although she knew she was out of sick leave and FMLA leave, Ms. Westbrooks called out
sick on March 4 and 5, 2018&eeECF 252 (County Apx. 007) (“Q: And then starting on 3/4,

you're marked X, right? A: Yes. Q: That's because you were out of bothesigk bnd FMLA
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leave, correct? A: Yes.”)Her Absentee Report for March 5 reads, “Confirmed Westbrooks was
advised that she doesn’t have any sick time and will be marked Code X. Westbrooks stuvise
knows, will be under Dr.’s care.ld. (County Apx. 073). Ms. Westbrooks attempted to return to
work on March 8, 2018, but was turned away because she did not have a doctor’'s note excusing
her absencedd. (County Apx. 028). On March 14, 2018, Ms. Westbrooks returneaik with

a doctor’s note from bach excusing her absences from work from March 4, 2018 through March
11, 2018. ECF 28 1 16. Director Watts accepted the doctor’s note, but Ms. Westhielbkick

and needed to leave work agdior which Captain Greer told her she would be marked Code X
Id. 1927-35. On March 152018, Ms. Westbrooks called the BCDC to tell them she would be
absent because of her anxjdiyt on March 16, 2018, Ms. Westbrooks received an email from the
BCDC telling herthat she was not allowed to return to work. ECHL.2ZB37;see alsd&CF 252
(County Apx. 195-205).

The record reflects that Defendant had a legitimate,-disoriminatory reason for
terminating Ms. Westbrooks, specifically that Ms. Westbrooks violated Defesdiaatve
policies. See Blackwell. Publix Super Markets, InaC.A. No. 6:162992HMH-KFM, 2018WL
953352, at *9D.S.C. Feb. 20, 20}8affirming summary judgment for employer on retaliation
claim because employer met burden to showehgiloyee “was terminated because he failed to
comply with [employer’s] reporting requirements and failed to return to work Un@oexpiration
of his FMLA leave”) Despite Ms. Westbrooks'subjectivebelief that she shoultlave been
coveredby FMLA leavefor her anxietywhen her-MLA leave hadbeen exhaustedhat is not
required bythe law. ECF 252 (County Apx. 11) (“A: If I'm still sick due to my anxiety, it should
be covered. Q: Even though you've already used the 480 hours? A: Yes, | believe it sfipuld be

Under the FMLA eligible employees are entitled to “a totall@ workweeks of leave durirany
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12-month period’ 29 U.S.C.§ 2612(a)(1)(D) Again, Ms. Westbrooks acknowledged that her
FMLA leave was exhausted on January 18, 2018, so she was no longer entitled to FMLA leave
through the remainder of the -b@onth period from May 12, 2017 to May 11, 2018, pursuant to
the Department of Labor's June 1, 2017 Designation Noti8eeECF 28-1 | 4; ECF 281.
Moreover, Ms. Westbrooksicknowledged and signethe February 18, 2018Excessive
Absenteeism Notice thatarned her of the consequesf future Code Xharkings. ECF 285.

Defendant has met its burden to provide -datriminatory explanationsof Ms.
Westbrooks’s terminatigrand the burden shifts to Ms. Westbrooks to show that Defendant’s
proffered explanations are pretext for FMLA retaliatidhs. Westbrooks cannot meet her burden
because she ha®tnprovided any evidence of pretext on Defendant’'s p&teHawkins v.
PepsiCo, InGc.203 F.3d 274, 281 (4th Cir. 2000) (“[A] plaintiff's own assertions of discrimination
in and of themselves are insufficient to counter substantial evidence of Ilégitima
nondiscriminatory reasons for an adverse employment action.”) (qudfifijams v.
Cerberonics, Ing. 871 F.2d 452, 456 (4th Cir. 1989))Accordingly, summary judgment is
appropriate in favor of Defendant on Count Two.

B. ADA and MFEPA Claims (Counts Four, Five, Six, and Seven)

Ms. Westbrooks alleges that Defendant failed to engage in an interactivespamcketo
make reasonable accommodations for her disabifider the Americans with Disabilitidst of
1990 (“ADA”) andthe Maryland Fair Employment Practices Act (“MFEPA*The [MFEPA] is
the state law analogue to the fedet@icrimination statutes, and Maryland courts ‘traditionally
seek guidance from federal cases in interpreting [iEUbanks v. Mercy Medical Ctr., In€ivil
No.: WDQ-15513, 2015 WL 9255326, at *7 (D. Md. Dec. 17, 2015) (quotiags v. Lockheed
Martin Corp, 914 A.2d 735, 742 (Md. 2007)). Accordingly, the Court will analyze the MFEPA

claims under the ADA standard.
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The ADA prohibits discrimination against a “qualified individual with a disal3iltyth
respect to the “terms, conditions, and privileges of employmef2.’'U.S.C.8 12112(a).“One
form of discrimination prohibited by the ADA is a failure to make a reasonalbdenmeadation.”
Crabill v. Charlotte Mecklenburg Bd. of Edud23 F. App’'x314, 322 (4th Cir. 2011)In order
to establish a prima facie case for failure to accommodate, plaintiff nayst ‘i) that [she] was
an individual who had a disability within the meaning of the statute; (2) that the emplay
notice of [her] disability; (3) that with reasonable accommodation [she] coulntipeitie essential
functions of the position; and (4) that the employer refused to make such accommodations.”
Jacobs v. N.C. Admin. Office of the Couft80 F.3d 562, 579 (4th Cir. 2015) (alteyas in
original) (quotingWilson v. Dollar Gen. Corp717 F.3d 337, 345 (4th Cir. 2013)s a necessary
corollary of the fourth requirement, the plaintiff must have communicated to her enfdayish
for accommodation of her disabilityParkinson v Anne Arundel Medical Ctr79 F. App’x 602,

604 (4th Cir. 2003).

The plaintiff bears the “burden of identifying an accommodation that would alow
qualified individual to perform the job,” as well as “the ultimate burden opsrsn with respect
to demonstrating that such an accommodation is reasondlamb v. Qualex, Inc33 F. App’X
49, 59 (4th Cir. 2002).“Once the plaintiff has met his burden of proving that reasonable
accommodations exist, the employer may present evidence that the pHairgdliested

accommodation imposes an undue hardship on the emplolger.Notably, “[a]n employer is
not obligated to provide an employee with the accommodation he or she requests or peefers; t
employer need only provide some reasonable accommodati@raivford v. Union Carbide

Corp., No. 982448, 1999 WL 1142346, *4 (4th Cir. Dec. 14, 1999) (citation omitteek.

denied 530 U.S. 1234, 120 S. Ct. 2669, 147 L.Ed.2d 281 (2000).
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A reasonable accommodation is one that either “enable[s] [a qualified]dodiwvith a
disability ... to perform the essential functions of [a] position,” or “enablef§]¢eployee with
a disability to enjoy equal benefits and privileges of employment as areedngy... other
similarly situated employees without disabilities29 C.F.R.88 1630.2(0)(1)(ii)dii)). The
applicable federal reguians provide, in part: “To determine the appropriate reasonable
accommodation it may be necessary for the [employer] to initiate an informedgcinte process
with the individual with a disability in need of the accommodatio9 C.F.R.8§ 1630.2(0)(3
The so called “interactive process” should “identify the precise limitatiesslting from the
disability and potential reasonable accommodations that could overcome thtatolsi’ 1d.;
see also Haneke v. Miéitl. Capital Mgmt, 131 F. App’x 399, 399-400 (4th Cir. 2005) (“Implicit
in the fourth element [of the prima facie case] is the ADA requirement that theyangind
employee engage in an interactive process to identify a reasonable accommipdatio

The responsibility to engage in thedrdactive process issharedbetween the employee
and the employer."Loulseged v. Akzo Nobel, Ind.78 F.3d 731, 736 (5th Cir. 1991)A party
that obstructs or delays the interactive process, or simply fails to commuiscate acting in
good faith to find a solution.’Fleetwood v. Harford Systems, In880 F. Supp. 2d 688, 701 (D.
Md. 2005). Moreover, “the employer must work with the employee to determine what
accommodation would help,” and the employer “cannot escape liability simply beiteise
employee does not suggest a particular reasonable accommodation that wouhihagsidt In
the same vein, the employee “cannot prevail simply by demonstrating that hiyenialted to
engage in the interactive process; he must also show that this failure to engagprocdiss

resulted in the failure to find an appropriate accommodatitth.”
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Ms. Westbrooks’s allegations in Count Five, that Defendant failed to engage in the
interactive process when she “requested a change in her job of workirggR®D to a walking
post, to accomndate her anxiety disability,” arefuted by the recordSeeECF 18Y14752. Ms.
Westbrooksacknowledged that Defendant accommodated her need to be assigned to larger units
because of her anxietyhile at work ECF 252 (County Apx. 32) (“Q: We've agreed that we
accommodated your doctors’ notes from June through March. And you've also agreexlithat
didn’t request an accommodation using the county’s processes to do that, right? At."Corre
Accordingly, summary judgment is appropriate in favor of Defendant on Count Five.

The thrust of Ms. Westbrooks&&commodatiorlaimsis that Defendarfailed to engage
in an interactive process to reasonably accommodate her disadnidyas a resultfailed to
accommodate her requests to stay home from work when her anxiety flarafleuphe had
exhaustedher FMLA, personal, and sick leav&CF 28 at 1€5. Defendant acknowledges that
Ms. Westbrooks’s anxiety is a dishty under the ADA, but contends thits. Westbrooks is
responsible for any failure of the interactive process. ECF 2918t én addition, Defendant
maintains thagranting Ms. Westbrooks’s intermittent requests to stay home due to her anxiety
was not a reasonabé&commodation and would have imposed an undue hardship on Defendant
Id. at 10-15.

It is not clear, as a mattef law, whether the parties engaged in an interactive process to
find a reasonable accommodation for Ms. Westbrooks'’s additional need for interatisentces
due to her anxietySeeMoore v. Maryland Dep’t of Pub. Safety & Corr. Seyivil No. CCB
11553, 2011 WL 4101139, at *4 (D. Md. Sept. 12, 2011) (cil@ehrs v. Northeast Ohio
Alzheimer’'s Research Ctd55 F.3d 775, 783 (6th Cir. 1998) (“Whether [employee’s] eightith

absence from her job to receive cancer treatment was a reasonable accommodeatitie LADA,
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or amounted to an ‘indefinite leave of absence’ that imposed an undue hardship ondgmsploy
a factual question that cannot be answered at this stage.”). The recordisitdwefendant was
aware that Ms. Westbrooks was entitled to FMLA leave for her anxietyasef26, 201,7ard
that her anxiety caused “episodic flangs periodically preventing the employee from performing
his/her job function$ requiring her to be absent from work during the flaps. ECF 283 at 5;
ECF 284.

Both parties acknowledge Ms. Westbrooks’s Code X markargsthat she was placed on
Excessive Absentean Notice. While “[ tjhe Fourth Circuibas established some limits [] and has
held that a request for indefinite medical leave without any assurance thatptlogesrwill be
able to fulfill her position’s essential functions upon return is unreasorabls, arequest for
indefinite leave following a history of excessive absenteeism,” a genuine assnaterial fact
remains as to whether Ms. Westbroakss ableo fulfill her essential functions upon her return.
See Barnett v. Uniformed SerWniversity of the Health SciengeSivil Action No. DKC 106
2681, 2011 WL 3511049, at *11 (D. Md. Aug. 9, 201di)ing Myersv. Hose 50 F.3d 278283
(4th Cir. 1995)internal citation omitted) Moore, 2011 WL 4101139 at *4ee also Frazier v.
Donahoe Case No.: PW&4-39742016 WL 1045853, at *{D. Md. Mar. 15, 2016) (“Where an
employeds unable to perform the essential functions of his or her job, permitting that employee
to use annual or sick while the situation is resolved is a reasonable accommodation.”).

The record does reflect a history of excessive absentebismit also reflects the
Defendants continuedoverall satisfaction with Ms. Westbrooks’s work performance, despite her
manyabsencesSeeECF 252 (County Apx. 077097)(Ms. Westbrooks’s Employee Performance
Evaluation Forms for 2013 through 2017) Specifically, Ms. Westbrooks's Employee

Performance Evaluation Form for 2017, signed by Director Watts on January 23, 2018 sgave M
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Westbrooks an overall rating of “successful,” meaning Ms. Westbrooks “[c]ambyste
demonstrated all of the competencies and accomplished the job purpose within thneeispl
span of control.”ld. (County Apx. 097). Additionally, Ms. Westbrooks consistently brought in a
doctor’s note excusinger unscheduleébsences, one of which was accefitgdirector Watts
onMarch14, 2018justtwo days before her terminatiam March 16, 2018ECF 281 Y 27; ECF
252 (County Apx. 261) (Director Watts's affidavit stating, “[ojn March 14, 2018 Officer
Westbrooks came to see me...because | was in a hurry, in order to quickly resolveacalate
this issue | told Westbrooks | would accept the note and that she should report {Gr€apfor
her assignment.”)

Furthermore, Ms. WestbrooksstifiedthatLieutenant Merrilltold herin January of 2018
thatshe would be accommodated for her anxiety, even when she ran out of FMLABE€HvE@5
2 (County Apx. 009) (“A: ...But | had spoke with Lieutenant Merrill prior to this in Januany
| asked hewhat to do if | ran out of FMLA time and | had an anxiety condition. She said, [i]t
doesn’t matter. You will be accommodated for that anywagée alsoECF 281 { 11.
Defendant’s attorney responded, “[w]ell, we’ll get to thaut this statement was never addressed
in the remainder of the deposition transcript provided to the CRGE 252 (County Apx. 009).
Importantly,Defendant does not refuteeutenant Merrills statementlf true, the statement serves
to support Ms. Westbrooks’s argument that her requests for intermittent leaveaduiety, even
when shenadexhausted her entitled leave, could be accommoddtes statement, in addition
to Defendan past practicesn allowing Ms. Westbrooks to collect Code X markingkile
maintaining a “successful” work performanceould undermineDefendant’s argument that
continuing to allowMs. Westbrooks’s intermittent leave woulthve constitutecan undue

hardship. Alternatively, a factfinder could determine that the sheer number of unscheduled
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absences rendered Ms. Westbrooks unable to performegsbential duties of her position.
Regardless, thespiestios areproperly left for the jury.

In sum, Ms. Westbrooks has raised a genuine dispute as to whether Defendhno faile
engage in the intactive process anehether, as a result, Defendant failed to accommodate her
requests foadditionalleave due to her anxietyAccordingly, summary judgmentisappropriate
on Counts Four, Six, and Seven.

C. Weingarten Claim

In her Opposition, Ms. Westbrooks alleges that Captain Greer’s continued questioning of
her, after she requested union representation, violated her rightsNitilBrv. J. Weingarten,
Inc., 420 U.S. 251, 261 (1975). ECF 28 at 32. In her Amended Complaint, Ms. Westbrooks does
not makeany allegationsabout her rights undeWeingarten or that Defendant violated any
National Labor Relations Board (“NLRB”) regulationSeeECF 18. Ms. Westbrooks “is bound
by the allegations contained in [her] complaint and cannot, through the use of bnetisramend
the complaint.”Zachair, Ltd. v. Driggs965 F. Supp. 741, 748 n.4 (D. Md. 19%j,d, 141 F.3d
1162 (4th Cir. 1998).Accordingly, the Court will not consider Ms. Westbrook#/ingarten
claim.

V. CONCLUSION

For the reasons set forth abobefendant’sMotion for Summary Judgment, E@5, will

be GRANTED n part and DENIED in apartA separate Order follows.

Dated: August20, 2019 Is/
Stephanie A. Gallagher
United States Magistratiudge
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