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UNITED STATESDISTRICT COURT
DISTRICT OF MARYLAND

DAVID DEODATUS NDUNGURU, *
A#200-887-260,

Petitioner

Vv Civil Action No. CCB-19-2551
WARDEN DONNA BOUNDS,et al,

Respondents

*k%k

MEMORANDUM OPINION

Petitioner David Deodatus Ndunguru filed tidstition for Writ of Habeas Corpus on
September 4, 2019, alleging that he had been detained pending removal from this country and that
the length of his detention surpassed the presivaly reasonable period of time for detention
pending removal undetadvydas v. Davj$33 U.S. 678 (2001). ECF No. 1. Petitioner sought
immediate release during the pendg of deportation proceedingstiated by the United States
Immigration and Customs Enforcement (“ICETY.

On October 18, 2019, Respondent filed an ansavguing that the Petition should be
dismissed for lack of subject mbex jurisdiction. ECF No. 4. Spdically, Respondent asserts that
the instant dispute is now moot because ICRiabt a travel document and removed Petitioner
from the United States fhanzania on September 24, 2018. at p. 5.

For the reasons set forth below, Betition will be DISMISSED as moot.

I. Factual Background

The facts of this case are undisputed. Pegtipa native and citizen of Tanzania, was

admitted to the United States on May 16, 2009, as a nonimmi@eaefCF 1-1, Notice to Appear,

p. 19. He remained in the United Statesdpel six months without authorization from the
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Department of Homeland Security (‘DHS”)d. On May 13, 2016, Petitioner was convicted of
robbery in the Circuit Court faPrince George’s CoupitMaryland and sentenced to 10 years of
imprisonment.Id.; ECF No. 1, p. 4.

On October 16, 2017, DHS found Petitioner wagect to removal under the Immigration
and Nationality Act (“INA”) 8§ 237(a)(1)(B) for renmaing in the United States for a time longer
than permitted, and § 237(a)(2)(A)(iii) of the INdr being convicted of an aggravated felony.
Id.; ECF No. 1, p. 3. ICE detained PetitiomarMay 30, 2018. ECF No. 1, pp. 1 & 4; ECF No.
1-1, p. 9. On June 21, 2018, mmmigration judge (“1J”) termiated the removal proceedings
without prejudice at the requestDHS. ECF No. 1-1, p. 23. DHSsued a final administrative
order of removal on July 3, 2018dering Petitioner’'s maoval to Tanzanibased on both grounds
charged. ECF No. 1, pp. 2 & 4; ECF 1-1, p. 16.

Petitioner was provided a credilfkar interview with an ggum officer after expressing
reasonable fear of persecutiontorture if returnedo Tanzania. Oduly 12, 2018, DHS found
that Petitioner established a reasonable fear of persecution if returned to Tanzania. ECF No. 1-1,
p. 4. Accordingly, on July 17, 2018, DHSewed Petitioner’'s case to an Illdl. at p. 2.

In his immigration proceedings, Petitiomequested withholding of removal under INA
§ 241(b)(3) and reliefnder the Convention Against Tortur&CF No. 4-1, 1J Order, p. 2. On
November 27, 2018, the 1J denied the requestdtholding of removal claim under the INA and
relief under the Conveiain Against Torture.ld. Petitioner appealed thé&'s order to the Board
of Immigration Appeals, which denidus appeal on May 9, 2019. ECF 1, psde alsd&CF No.
1-1, p. 1.

ICE reviewed Petitioner’s detentiorais on September 27, 2018, January 22, 2019 and

April 8, 2019. ECF 1-1, pp. 5-7; EQF pp. 4-5. Each time, ICE deteined that he should remain



detained.ld. The January 22 and April 8, 2019 ICE dien decisions advised Petitioner that
ICE was working with the government of Tanzatuasecure a travel document for his removal,
and that a travel document was expected. ECF No. 1-1, p. 5.

Petitioner filed his Petition on September 4, 2018ije he was detained at the Worcester
County Jail in Snow Hill, Marylad, after being detained fopproximately one year and four
months. SeeECF 1. ICE obtained a travel document and removed Petitioner on September 24,
2019, from the United States to Tanzart. 1, ICE Warrant of Removal, pp. 3-4.

II. Standard of Review

Fed. R. Civ. P. 12(b)(1) governs motions to dgsnfior lack of subjeatatter jurisdiction.
See Khoury v. Meseryvé28 F. Supp. 2d 600, 606 (D. Md. 2008¥,d, 85 F. App’x 960 (4th Cir.
2004). Under Rule 12(b)(1), the plaintiff beahe burden of provindyy a preponderance of
evidence, the existence sfibject matter jurisdictionSee Demetres v. E. W. Constr.,. JIi€76
F.3d 271, 272 (4th Cir. 20158ee also Evans v. B.F. Perkins.Cb66 F.3d 642, 647 (4th Cir.
1999). “If the court determines at any time tih#édacks subject-matter jusdiction, the court must
dismiss the action.” Fed. R. Civ. P. 12(h)@&e¢ alsdllenburg v. Spartan Motors Chasslac.,
519 F.3d 192, 196 (4th Cir. 2008)hus, the court may properly gtanmotion to dismiss for lack
of subject matter jurisdiction “whe a claim fails to allegeatts upon which the court may base
jurisdiction.” Davis v. Thompsqr367 F. Supp. 2d 792, 799 (D. Md. 2005) (cit@gpsten v.
Kamauf 932 F. Supp. 676, 679 (D. Md. 1996)).

[11. Discussion

Respondent argues that the Patitshould be dismissed becalssitioner is no longer in

the United States, thus rendering the Petiti@otn ECF No. 4. The United States Constitution

limits the jurisdiction of federal courts to actual asecontroversies thatepresent at all stages



of review. U.S. Corts art. lll, § 2;Honig v. Doe 484 U.S. 305, 317 (1988)ewis v. Continental
Bank Corp, 494 U.S. 472, 477-78 (1990). “[W]hen the Bsyresented are no longer ‘live’ or
the parties lack a legallygnizable interest in the outte,” a case is deemed modhited States
v. Hardy, 545 F. 3d 280, 283 (4th Cir. 2008) (quotirgwell v. McCormack395 U.S. 486, 496
(1969)). In the context of habeas corpus, a case is rendered moot when the inmate has been
released from the custody being challenged, without collateral consequences, and the court can no
longer remedy the grievanc&ee, e.g., Spencer v. Kemba3 U.S. 1, 7 (1998Alston v. Adams
178 Fed. App’x. 295 (4th Cir. 2007jvarez v. Conleyl45 Fed. App’x. 428 (4th Cir. 2005).

As the government has explained and documented, Petitioner is no longer being detained
pending his removal; rather, he has been remov&drnania. Thus, the court is unable to remedy
the grievance presented in higifen. As the case is now mqdhe court lacks subject matter
jurisdiction. Accordingly, théetition will be dismissed.

V. Conclusion
For the foregoing reasons, the Petition for WfiHabeas Corpus shall be DISMISSED as

moot. A separate Order follows.

10/22/19 IS/
Date Catherine C. Blake
UnitedState<District Judge




