Rosendale v. Carchex, LLC et al Doc. 37

Case 1:19-cv-02780-SAG Document 37 Filed 11/19/20 Page 1 of 12

IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

*
SHARON ROSEDALE, individually and on *
behalf of all others similarly situated, *
*
Plaintiff, *
V. * Civil Case No. SAGL9-2780
*
CARCHEX, LLC, etal, *
*
Defendans. *
*
* * * * * * * * * * * * *

MEMORANDUM OPINION

Following this Court’s earlier opinion and order granting in part andyidg in part
Defendantsmotion to dismissPlaintiff Sharon Rosedale (“Rosedaldiled an AmendedClass
Action ComplaintagainstDefendants CarChek L C (*CarCheX) and National Auto Inspections,
LLC (“NAI") (collectively “Defendants’)ECF27. The Amended Complaiatleges aviolation
of the Pennsylvania Unfair Trade Practices and Qmes Protection Act (“PUTPCPA along
with stae law claims for common law fraahdnegligent misrepresentatiotd. Defendantsiled
a Motion to Dismissthe Amended ComplainECF30, with a supporting memorandum of law,
ECF30-1. (collectively, the “Motion”). Rosedaleopposed théotion, ECF 33, and Defendants
filed a Reply ECF 36 No hearing is necessarfeeloc. R. 105.6 (D. Md. 2018). Forthe reasons
that follow, the Motionwill be grantedn part and denied in part.

l. FACTUAL BACKGROUND

The facts below arderived from thédmendedComplaint along with its attachmerdand
are taken in the light most favorable ®osedalethe noamoving party. Defendants market
vehicleservice contracts (“VSCs”), whighurport “to cover a vehicle’s engine and/or powertrain”

for repairsno longerundermanufactuers’ warranties. ECR7 T 1 3. Defendant CarChex
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headquartered in Marylandgdvertises and markets VSCs nationwide through its website,
www.carchexcom, and its associated call centdds {915, 17. Defendant NAI is headquartered

at the same building as CarChexd conducts or previously conducted busine€aaShex Id.

1 16.

Rosedale, a Pennsylvania resident, called Car@Ghexr about July31, 2018, seekintp
purchase coverage the form ofa VSC. Id. 114, 31. Rosedale alleges, “upon information and
belief,” that CarChex’s call center sales agents “haligaat a uniform sales script throughout the
Class period and are trained to make materialyntidal representations and provide the same
information to all callers concerning VSCs and the pagabcoverage and protection afforded by
VSCs.” Id. 34 Plaintiff described her vehicle, a 2013 Chevrolet Avalanche witiyn£00,000
miles on it, to theCarChexagent. Id. § 35 Plaintiff had reviewed th€arChexwebsite on or
about the same date to learn about the options for VEIC$.36.

According to Plaintiff CarChexmade the followingnisrepresentations

e “The CarChexsalesman told Plaintiff that he recommendzatChe’s five year

warranty plan that would protect Plaintiff for an additional 100,008sniHe said

it was a ‘very popular silver program.’ He further stated thatvidreanty protected

‘big ticket items, ke your internally lubricated parts in the engine’ as well as many

other components and system$d’ { 38.

e “TheCarChexsalesman also told Plaintiff that tBarChexwarranty was ‘a wear
andtear program’ and that ‘as soon as the vehicle [was] not runningaghé was

designed to run from ChevyCarChex would ‘fix it before it becomes a
breakdown.™ Id. { 40.

e “The CarChexsalesman also told Plaintiff on July 29, 2018 that in the event of a
breakdownCarChexwould pay any dealership or licensed repair facilitectly
and that all Plaintiff would be responsible forwas a $100 dedectitd. § 42.

e “The CarChexsalesma represented on the same call tGarChexcould get
Plaintiff all of the protection he had promised and further stated thahéwe
CarChexwas ‘the best company to protect [her] vehicled' § 44.
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e The CarChexsalesman also represented “over 95 percent oflans are paid”

and CarChexas an “A plus rating with the Better Business Bureau” and a “99.9%

Customer Satisfaction Rateld. § 47.

Rosedale also alleges that CarChexebsite advertises superior coverage iadection similar
to that of a comprehensive new car warranty. 192528. Instead, Rosedaddleges Carclex
delivers“an inferior product riddled with coverage loopholes and exclusiolis.Y 29.

On or about July 31, 2018, Plaintiff agreed to purclaag8C fromCarChex Id. 50. On
or about August 29, 2018, after making the purchase but before the VSC weffeictd laintiff
called CarChesto inquire about th80-day and 1000 mile waiting period befdrer coverage
commencedld. 151. She spoke to a product manager, who told her that “instead of lseiyg a
month contract, it was technically a sikdge nonth policy, providing coverage for 101,000
additionamiles.” Id. 152. The manager also told Plaintiff that the VSCs “frate [him] because
they are written by lawyers, they are written in legalese and they an@wdtwould write.” 1d.
154. When Rosedale said the contract was difficult to understadanager replied, “Right.
Yup, you are 100 percent right. | don’t disagree with ydd.”{] 55.

Rosedale’s VSC cost $3,183.00, which skd@s a down payment 132.63 plus
twenty-three (23) additional monthly payments of $132.63 eddh{ 57. About eleven months
after coverage startedn July 1, 2019, Rosedale brought her vehicle to Uniontown Chevrolet for
inspection and diagnosis of an engine issige.J 62 At the time, Rosedale was current on her
payments due under the VSC, and her vehicle was within the mdeageed under the VSad.
163 Uniontown Chevrolet “called the warranty number provitdtie VSC 800531-192 [sic],”

and invitedan inspector or other agett come see the vehicle before repairs ensuedy 64.

Therepresentativeleclined.Id. § 65.
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Uniontown Chevrolet then disassembRdsedale’sngine and found a failure involving
a piston and exhaust valvéd.  65. WhenUniontown Chevrolet callethe number listed in the
VSCtoadvise of its finding, it was told that the components wereawetred and no agent would
come inspect the vehicldd. Rosedale had to pay for the repanhich cost thousands of dollars,
outof pocket.Id. I 67. Shealleges that she and tB&assMembers‘have suffered an ascertainable
loss as a result of Defendants’ unfair and deceptive conduathboéaommon law and statutory
duties, and omission and/or misremrmtionsassociated with the VSCs, including but not limited
to overpaying for VSCs and cof-pocket losses.ld. | 72.

. LEGAL STANDARD

Defendantseé dismissl under Federal Rule of Civil Procedure 12(b)@®LF30. Under
Rule 12(b)(6), a defendant magst the legal sufficiency of a complaint by way of a motion to
dismiss. In re Birmingham 846 F.3d 88, 92 (4th Cir. 201 Goines v. Valley Cmty. Servs. .Bd
822 F.3d 159, 1666 (4th Cir. 2016)McBurney v. Cuccinelli616 F.3d 393, 408 (4th Cir. 2010),
aff'd sub nom.McBurney v. Youngs69 U.S. 221, 133 S.Ct. 1709, 185 L.Ed.2d 758 (2013);
Edwards v. City of Goldsbordl78 F.3d 231, 243 (4th Cir. 1999A Rule 12(b)(6) motion
constitutes an assertion by a defendant that, évie facts alleged by a plaintiff are true, the
complaint fails as a matter of law “to state a claim upbich relief can be granted.”

Whether a complaint states a claim for relief is asskdy reference to the pleading
requirements of Fed. R. Civ. P. 8(a)(d)hat rule provides that a complaint must contain a “short
and plain statement of the claim showing that the glesdentitled to relief."The purpose of the
rule is to provide the defendants with “fair notice” of themfaiand the “grounds” for entitlement
to relief. Bell Atlantic Corp. v. Twombly50 U.S. 544, 555-56, 127 S.Ct. 1955, 167 L.Ed.2d 929

(2007).
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To survive a motion under Fed. R. Civ. P. 12(b)(6), a complaint must contain facts
sufficient to “state a claim to relief that is plausilole its face.” Twomby, 550 U.S. at 570, 127
S.Ct. at 1974see Ashcroft v. Igbab56U.S. 662, 6842009) (citation omitted) (“Our decision in
Twomblyexpounded the pleading standard for ‘all civil actions’?); see alsdVillner v. Dimon
849 F.3d 93, 112 (4th Cir. 2017But, a plaintiff need not include “detailed factual adlegns”
in order to satisfy Rule 8(a)(2)Twombly 550 U.S. at 555. Moreover, federal pleading rules “do
not countenance dismissal of a complaint for impergtatement of the legahé¢ory supporting
the claim asserted.Johnson v. City of Shelby, Mis§47 U.S. 10, 112014) (per curiam).

Nevertheless, the rule demands more than bald @tons or mere speculatiomwombly
550 U.S. at 555see Painter’s Mill Grille, LLC v. Browr716 F.3d 342, 350 (4th Cir. 2013J.a
complaint provides no more than “labels and conclusions” or “a formulaitatieni of the
elements of a cause of action,” it is insufficiefitvombly 550 U.S. at 555. Rather, to satisfy the
minimal requirement®f Rule 8(a)(2), the complaint must set forth “enough factual matter (taken
as true) to suggest” a cognizable cause of action, “even if ... the&dlgroof of those facts is
improbable and ... recovery is very remote and unlikelywwombly 550 U.S. 8556 (internal
guotation marks omitted).

In reviewing a Rule 12(b)(6) motion, a court “must accept as truefathe factual
allegations contained in the complaint” and must “dafiweasonable inferences [from those facts]
in favor of the plaintiff.” E.l. du Pont de Nemours & Co. v. Kolon Indus.,,1687 F.3d 435, 440
(4th Cir. 2011) (citations omittedyee Semenova v. Maryland Transit Adn845 F.3d 564, 567
(4th Cir. 2017)Houck v. Substitute Tr. Servs., In€¢91 F.3d 473, 484 (4th Cir. 2015). A court is
not required to accept legal conclusions drawn from the f&as. Papasan v. Allgid78 U.S.

265, 286, 106 S.Ct. 2932, 92 L.Ed.2d 209 (1986}timately, “[a] court decides whether [the
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pleading] standard is met by separating theallegpnclusions from the factual allegations,
assuming the truth of only the factual allegations, and then determining whetbeiatlegations
allow the court to reasonably infer” that the plaintiff is entitte the legal remedy sougi®.
Society Withoua Name v. Virginia655 F.3d 342, 346 (4th Cir. 201tgrt. denied566 U.S. 937
(2012).

Courts generally do not “resolve contests surrounding the facts, the megitslaim, or
the applicability of defenses™ through a Rule 12(b)(6) motigdwards 178 F.3d at 243 (quoting
Republican Party v. Martin980 F.2d 943, 952 (4th Cir. 1992however, “in the relatively rare
circumstances where facts sufficient to rule on amadtive defense are alleged in the complaint,
the defense may be reached dynotion to dismiss filed under Rule 12(b)(6)Goodman v.
Praxair, Inc, 494 F.3d 458, 464 (4th Cir. 2007) (en baacgord Pressley v. Tupperware Long
Term Disability Plan 553 F.3d 334, 336 (4th Cir. 2009Because Rule 12(b)(6) “is intended
[only] to test the legal adequacy of the complaimjthmond, Fredericksburg & Potomac R.R.
Co. v. Forst4 F.3d 244, 250 (4th Cir. 1993), “[t]his principle only applies ... if all facts negessar
to the affirmative defense ‘clearly appear| ] or thce of theomplaint.” Goodman494 F.3d at
464 (quotingForst, 4 F.3d at 250).

1. ANALYSIS

Again in their motion to dismiss the Amended Compldd@fendants conteste viability
of (1) Rosedale’slass action allegatiorsnd (2) herthreeindividual claims fordamages. Each
category is addressed below.

A. ClassAction Allegations

Rosedale ssertsclaims on behalf of two classes: a Pennsylvania<ldefined as “All

persons in Pennsylvania who purchased a Y&l a Maryland Class, defined as “All persons in
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Maryland who purchased a VSCECF27 | 73. Initially, Defendants correctly note thiaking

all of Rosedale’s factual allegations as true, she is not a areofitthe Maryland ClassSeed. 1

14 (“Plaintiff Sharon Rosendale at all times relevarstliiegen a citizen and resident of the state of
Pennsylvania and resides in Fayette County, PA.”). As discusshd Memorandum Opinion
regarding Defendant’s earlier motion to dismiss, this Chast aduty to control the scope and
extent of discovery undétederalRule of Civil Procedure 26(b) ECF 21 at 8.In light of that
duty, this Court will noppermit class legations to proceed to discovery where iaisindantly
clear that the purported classs statedcannot be certified Unless Rosendale again seeks to
amend her complaint to addkass representative who is a resident of Marylandidds factual
allegations establishing her membership in the Maryland dlassMaryland class cannot be
certified with a single representative (Rosedalho is not a member of the clasSee, e.g.
Muhammad v. PNC Bank, N,2016 WL 5843477, at *9 (S.D. W. Va. Oct. 4, 2016) (noting that
an Indiana resident plaintiff who had limited hiasses to “West Virginia citizens” had “crafted
his definitions so that the plaintiff's own citizenship excludes fiom the classes”). Thus, this
Court will dismiss, without prejudic®osedale’slass action allegations relating to freposed
Maryland class.

However, Defendants’ contentions with respect to the Penasyh Class are less
persuasive. The Amended Complaint has narrowed the claimshosmpresented in the original
Complaint, includingby eliminatng the “Nationwide Class,te-defining VSC toinclude only
contracts purporting to cover “the engine and/or powertraingaddingspecific details about
Rosedale’s conversation with t@&arChexrepresentativeamong other changes. Despite these
changesDefendants again seé& dismiss the allegains, contending that “the pleading makes

clear that the purported class cannot be certified and no amount of dysamtdd change that
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determination.” ECF 30-1 & 9 (quoting Waters v. Electrolux Home Prod., In€Civil No.
5:13CV151(STAMP), 2016 WL 3926431, at *4 (N.D. W. Va. July 18, 2016)).

As to the Pennsylvania class, taking all of the allegations in thended Complaint as
true, there is at least some narrow possibility that discosand result in certification. As
described in more detail below, many of the alleged “fudert misrepresentatioyisparticularly
those appearing on the webs#eg not actionable because tleeynstitute mere puffery, or are not
theplausiblecause of any injury to Roseeéal However, Rosedale has now alleged, specifjcally
that theCarChexrepresentative advised hby telephoneon July 29, 2018that the warranty
protected “big ticket items, like your internally lubricated parts in the ehgimevell as other
components osystems.ECF 279 38. Assuming the truth of Rosedale’s assertions (1) that that
same representationawmade to all callers due to use of a standard script, (2nthat the
disclaimers and exclusionzertaining tocoverageof internally lubricated engine parsnder the
VSCs worthless because “practically any claim can beied¢ this Court cannot state
conclusively, at this juncture, that the purported claim could not be agrtifiboughRosedale’s
ultimate ability to establish commonality and typicality under th@sgimstancegsemains in
doubt theamendedallegations pass muster under the low “pilality” standard applied to a

motion to dismiss.

1 For example, as to typicality, the injury suffered by Rosedale (hawipgyt out of pocket for an
expensive repair) appears likely to be quite different than that which beghiffered by a VSC
purchaser wheaid forsimilar coverage, bueither never @ught to use the coverage or used the
coverage successfully to repair a vehicl8imilarly, Rosedale may well have an uphill battle
establishing that thallegedly fraudulenstatement made to heuring her telephone call with the
CarChex representativgas made to a sufficiently numerous group of potential class members
and that those members relied upon the statement to their detriment.isBese however, can

be sorted out at the certification stage, now that the claintairneg to the Pennsyiwa class
have been narrowed to a plausible level.
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B. Individual Claims

Rosedale’s Complaingélso assertsthree individualclaims for relief: a violation of the
Pennsylvania Unfair Trade Practices and Consun@eé&tion Act(PUTPCPA) plus claims for
common law fraudand negligent misrepresentation. EQF. This Court’s analysis of the
PUTPCTA claim remains unchanged from itgiali opinion and will not be reiterated here.
Defendants may ultimately be able to establish @@aChexand its employees had no way of
knowing whatvVSC claims would be denied bdmerican Auto Shield, LLC (“AAS”) However,
at the motion to dismiss aje, this Court has to credit Rosedale’s allegatitvas CarChex
plausibly violated PUTPCPA when mharketed the VSCby making “specific promises and
representations to consumers about coverage afforded by the VSCs buhghthaf the VSCs
it delivers are so riddled with coverage loopholes and exclusionary engioat the coverage is
not as represented ECF 271 21.

Further, @ amendedg component oRosedale’$raudclaim now satistesthe heightened
pleading requirements of Fed. R. GR..9(b). “In order to satisfy Rule 9(b), plaintiffs must plead
with particularity ‘the‘circumstanceésof the alleged fraud in order to place the defendamts o
notice of the precise misconduct with which they erarged, and to safeguard defendantssigain
spurious charges of immoral and fraudulent behavidriim v. Bank of Am361 F.3d 217, 223
24 (3d Cir.2004) (quotingSeville Indus. Mach. Corp. v. Southmost Mach. Gatg2 F.2d 786,
791 (3d Cir.1984)), abrogated in part on other groundBddlyAtl. Corp. v. Twomb}y550 U.S.
544, 557, 127 S.Ct. 1955, 167 L.Ed.2d 929 (200Blaintiffs also must allege who made a
misrepresentation to whom and the general contemteainisrepresentation.id. at 224.

Initially, this Court concurs witlibefendantsposition that many of Rosedale’s alleged

“misrepresentationsio not appeanctionable either because the statements do not constitute



Case 1:19-cv-02780-SAG Document 37 Filed 11/19/20 Page 10 of 12

misrepresentations of material fact or because thdyndt plausibly cause any damage to
Rosedale The testimonials fronsatisfied consumers,the representations that CarChex is
committed to its customers and to providing excellent ser¢ieejllustrative descriptions of
coverage provided byew car warrantiegot VSCs) andthe chart givingpossibleexamples of
the cost ofcovered repairs, even taken in the light most favorable to Rosedale, simpigt d
plausibly constitute fraudulent representati@imoutthescope otoverage provided theVSCs?
See, e.g.Rodio v. Smith123 N.J. 345, 352 (1991ddtermining that “You're in good hands with
Allstate” constitutes “mere puffery”Newman v. L.F. Rothschjlé51 F. Supp. 160, 163 (S.
D.N.Y. 1986) (ruling that “I’'mthe best in the business” is inactionablmere puffery)Similarly,
the CarChex agent’s representations that‘ithe best company to protect her vehicle” or “has an
A plus rating with the Better Business Bureau” are puffang thedescriptions of certaiwSCs

as “gold” or “silver” are too vague to Imisrepresentations of facinthe end, Rosedale pleads
onesufficiently particular claimthe CarChex representative’s statentéat theVSC “protects
big ticket items, like your internally lubricated parts in émgine.® ECF 279 38. Thatasserted

misrepresentation is specific the damages suffered by Plaintiff. In faetaintiff specifically

2 The screenshots in the Complaint conclusively illustrate that thewebditeinformation did

not purport to set out the coverage provided by any specific VSC. |ntiacscreenshstn
paragraph 26 and 27 appear on a liekpressly entitled “factaboutfactory-bumperto-bumper-
and-powertrainwarranties,” and state, for exal®p“The powertrain warranty is also included in
the new car purchase.A plain reading, then, obviously indicates that the information reflects
typical coverage in factory warranties and does natnenate promised VSC coverage. Similarly,
the screenshioin paragraph 28 contains an express disclaimBEnese are sample repair cost
averaged based on actual claims. Actual amounérdepon individual repairs required and
savings are not guaranteed.”

3 Defendants note that the text of the VSC in fadeot$ that internalljubricated engine parts are
covered. ECBO0-1 at 29 (citing ECF 21 at 4). The gravamen of Rosedale’s claim, though, is
thatCarChex knew that the exclusions and loopholes in the language are soshimaitiae any
coverage allegedly providedo the appearance of “internally lubricated engimespan the list

of covered items is not dispositive.

10
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explains that internally lubricated parts bétengine are not protected because “the VSC cantai
numerous confusing disclaimers of coverage for a variety of expected ocestrercluding when
a vehicle loses oil or compression as a resulhefoccurrence (which certainly is expected for a
brokeninternally lubricatedpart), or the component wears out over time, or simply fails to perform
as it should and a mechanic recommends it be replaced thor fhilure is “of a covered part
damaged by a netovered part, or a nazevered part damaged by a covered paid.”] 39. If
Rosedale is able to prove that CarCireentionally marketed coverage for internally lubricated
engine parts, knowing at the time it made the representations that suclgeowverdd not be
provided by AAS or the other VSC providers, she may plausibly prove her lhesed} claim.
However, Rgedale still fails to assert a plausible claim of negligent misrepetgant
One of the elements of a negligent misrepresentation clairdusyaf care owed to the plaintiff.
See Cooper v. Berkshire Life Ins. (1el8 Md. App. 41, 57 (2002). Roseddalas not alleged any
dutyCarChex owed hesuch as a relationship of contractual privity. In fact, the “obligor” in the
VSC is AAS, not CarChex. “When the failure to exercise due creates a risk of economic loss
only, courts have generally requirad intimate nexus between the parties as a condiithe
imposition of tort liability . . . This intimate nexus is satisfibg contractual privity or its
equivalent.” Jacques v. First Natl Bank307 Md. 527, 534 (1986). Rosedale has not pled
contractual privity or the equivalentMoreover, even had a duty been plead, Rosedale has not
alleged any negligent condumt the part of CarChex or its employees. Instead, the Amended
Complaintalleges intentional falsehoodghich areencapsulated in Counts One and Two the
absence of the relevant allegatiohs plead a plausiblenegligence claim, the negligent
misrepresentation claim must again be dismissed without prejudice.

IV. CONCLUSION

11
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For the reasons set forth abov@efendantsMotion to Dismiss, ECF 30, will be
GRANTED in part and DENIED in part.Rosedale’'sclass action dlegationswill be dismissed
without prejudice as tothe proposed Maryland Clasd her claim for negligent misrepresentation
will be dismissed without prejudiceDefendants’ Motion to Dismiss will be DENIED astte

remainingclass action and individualaims A separate Order follows.

Dated: November 19, 2020 /sl
Stephanie A. Gallagher

United States District Judge
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