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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

HARWICK CHYA ABRAM,
Plaintiff,

V. Civil Action No.ELH-20-756

AEROTEK, INC.,
Defendant

MEMORANDUM OPINION

Harwick Abram, the selfepresented plaintiff, filed an employment discrimination action
againstdefendanierotek, Inc(“Aerotek”). SeeECF 3 (the “Complaint”)! Ms. Abram, aBlack
woman, initially applied for employment with Aerotek on April 9, 2014. 1 13. According to
Ms. Abram, “[d]uring all times relevanto] this action Defendant Aerotek . . . continuously
engaged in staffing or employment agency industig.”™ 7. Plaintiff

The Complaint contains three counadi founded o2 U.S.C. § 1981 Plaintiff alleges
that she was subjectedd@scriminationon the basis of race (Countdnd national origin (Count
2)and was also subjectedrataliation (Count 3)SeeECF 3 at 1, 8l0. Two exhibits are appended
to the Complaint. ECF 3 at 13-17.

Pursuant to Fed. R. Civ. P. 12(b)(8efendant has moved dismiss the ComplainECF
10), supported by a memorandum of law. ECF11@ollectively, the “Motion”). Aerotek

contendshat 42 U.S.C. § 1658 supplies @pplicablestatute of limitations, and that the fegear

1 Plaintiff filed suit in the Circuit Court for Howard County January 13, 20206eeECF
1 (“Notice of Removal’). Aerotek timely removed the case to this Gouthe basis of federal
guestion jurisdiction, under 28 U.S.C. 8§ 133d.; see alscECF 19 (“Order Denying Motion to
Remand”). On April 13, 2020, |l issued an Order (ECF 19) denying plaintiff’somtairemand
(ECF 15).
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limitations periodexpired before platiff filed suit. ECF 101. Plaintiff’'s opposition is docketed
at ECF 13 Defendant has replied. ECF 17.

No hearing is necessary to resolve the MotiSeelLocal Rule 105.6. For the reasons that
follow, | shall grant the Motion.

l. Background?

Plaintiff refersto herself as Black ECF 3 1 5. Further, plaintiffalleges that her “resume
exhibits [that she]graduated froma historically black university Bethune-Cookman
College/University’ Id. {1 11. She asserts thatis “denote[shssociation with the race black or
African Americans or black culture and African Amencaditions.” Id. § 59. As toadditional
details of plaintiff’'s educational attainment, the Cdaing statesid. I 1Q

Plaintiff['s] resume indicafs] higher education Baclwl of Science degree

Business Administration specialization 1993, Master of Business Ad ratiostr

(MBA) degree with Specialization in Finance 2002, doctlenad| pursuit Doctor

of Philosophy PhD) as well as Human Resources Management Certificat®fHR
Moreover,Ms. Abramalleges that her “resume exhibits finance sector atall lanagement
sector work place experienceld. 1 13.

The Complaintdoes notprovide a clear chronology of Ms. Abram’s interactions or
associations with AerotekAlthough the Complaint is confusing, it does not appear that plaintiff
ever worked for Aerotek. Rather, omakdh 13 2015,plaintiff appliedto Aerotekfor a position

titled “Direct Placement Credit Analyst Id. § 22. Thereafter on March 26, 2015plaintiff

allegedly applied for twoother positions with the same titleld. The Complaint providea

2 Given the posture of this case, | must assume the truth of the facts alléhgedsuit as
discussednfra. See Fusaro v. CogafA30 F.3d 241, 248 (4th Cir. 2019). Further, the Court may
consider documents attached to the Complaint or Motion “so long asatéeptegral to the
complaint and authentic.Philips v. Pitt Cty. Mem’l Hosp572 F.3d 176, 180 (4th Cir. 2009).
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“position” and“job id.” number for each of the three positicensd refersd them as “Defendant
positions in question[.]"ld.

Then, on April 9, 2015, Ms. Abrafsompleted and signed Defendant new hire application
contract packagé Id. § 13. Onthe same date, Mdram “arrived regarding in person Interview”
with Margaret Broderick, a “white female intervieweld. 1 17, 19. Plaintiff alleges that
“Marlon Barton, black male, interfered with in person Interviewhitargaret Broderick.”ld.
193 Mr. Broderickallegedly“stereotyped Plaintiff race black gendemaleabilities to complete”
the “job tasks” of the three “Direct Placement Grréchalyst” positions for which plaintiff applied.

Id. T 20. And, Barton stereotyped “Plaintiff [sic] abilities to colefie credit analyst job
tasks....” Id. T 21.

On October 3, 2015plaintiff applied for two more “Defendant positions in question”
“Financial Analyst II"and“Analyst 11.” Id. § 23. The Complainincludesthe “position” numbers
for both. Id.

According to plaintiff, Ms. Broderick and Mr. Barton decided nadlect her for the three
Credit Analyst positionsid. 33, and “Defendant employee Matthew McGuire, white rhale
allegedly decided not to select her for the posgiof “Financial Analyst 11” and “Analyst 11.'1d.

11 3:32. Indeed,ecording to plaintiff, defendant did not offeerany of the positions for which
she applied Seeid. 1 24, 25, 27-29The Complaintstates: “Defendant denied Plaintiff finance

ard other positions job employmeapportunities [sicfrom 3.25.15 until 1.13.16.’d. 1 50.

3 Plaintiff also claims, in one sentence, that Mr. Barton “discrimthatrethe basis of age
of MBA degree acquired in 2002” and “on the basis of age of finance experieride[f]21. As
noted, however, the Complaint’s three counts are founded on 42.U.981, which prohibits
discrimination on the basis of race, as discussda.
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In particular plaintiff asserts “Defendant never considered Plaintiff for Defendant
positionsin question id. T 24 “Defendant hired whitesfor four of the positions for which
plaintiff applied see id.ffl 27, 3839, “Defendant utilized discriminatory method manner of
screening and recruitifidor four of the positionsid.  28; “Defendant selected other individuals
less qualified than Plaintiff” for four ofhe positions,d. { 29 and “Defendant asserted” that
plaintiff “lack{s] skills necessaryfor the Credit Analyst positiondd. Y 40.

Plaintiff filed “internal complaint opposing discrimination regarding white employees
discriminatory hiring practice from 4.10.15 up until January 2016d. § 73. Readng the
Complaint as a whole, it appears that plaintiff filed multiple complaifse id 1 3436, 73-74.
The earliest of these complaints was filed on April 10, 208é&e id. { 74 Plaintff claims that
she continued applying for positions after that date until January 2016.’d.

VariousAerotek employeeallegedly“investigated”the complaints.See id.qf 34, 36, 77;
see alsd|{ 35, 76, 78Ms. Abramidentifies these employees by name: Dan Fatks:Director
of Operations,id. 11 34, 77and Betty Kernizan, Leshandra Da%¥@snd Tania Tithings, to whom
the Complaint refers alternately asemployees of“Defendant HR Employee Relations,”
“Defendant HR,” and “Corporate Office Employee Rielas HR” Seefy 35-37, 76-77.

Moreover,Ms. Abramalleges “Defendant retaliated channeled denied employmentréailu
to staff Plaintiff. .. .” 1d. 1 75 And, she assertéDefendant adverse action retaliation for Plaintiff
opposing discriminatioi Id. § 79. Plaintiff adds that defendant failed “to staff Plaintiff from
4.10.15 up until January 2016Jd. The Complaint contains ramditionalallegations regarding

the alleged retaliation.

4In one instance, the Complaint also refers to “LaStiaéravis.” See idf 77.



On July 14, 2016, MsAbram filed a Charge of Discrimination with thd.S. Equal
Employment Opportunity Commission (‘EEOC’IH. at 165 She listed “Aerotek Staffing”in the
field for “Employer, Labor Organization, [or] Employment Agency . .Id” And, as to the basis
of the claim of discriminatiorshe checked the boxes for “&8” “National Origin” “Age,” “Sex,”
and “Retaliation.” Id. Plaintiff identified the earliest date of discriminationNarch 25 2015,
and thdatestasJanuary 13, 2016ld. In the narrative portion of the Chardés. Abramaverred
in full, id.:

I. On numerous occasions, dating back to March 25, 2015 and most recently on
January 13, 2016, the above referenced employment agentsilédso consider

me or assign me to positis | am qualified to fill. 1 am aware that Senior Awao
Recruiting Manager Matthew McGuire has failed tdrad my resume for
positions and has stated | lacked the qualifications for jobs despitadhey
resume clearly reflects my qualificationdueation and work experience. | believe
these actions are the result of information derived from my resum addition |

and others have previously leveled complaints against the agency regarding its
guestionable policies and procedures.

I1. I have ben given no explanation for the agency’s actions.

[1I. | believe | have been discriminated and retatlaagainst in violation of Title
VIl of the Civil Rights Act of 1964, as amended, because of my race (Blsek)
(female), and national origin (Ameain), and the Age Discrimination in
Employment Act of 1967 (ADEA) because of my age (over 40) regarding hiring.

5 The copy of the Charge attached to the Complaint as an exhibit shows thattag of
the page, the box for “EEOC” is checked underneath the heading “Chaggnted To:". Id.
Directly below, however, are the words “Maryland Commission on Rigihts” followed by “and
EEOC.” Atthe bottom of the form, a box statésvant this charge filed with both the EEOC and
the State or local Agency, if any.ld. The Complaint does not reference the Charge and is not
accompanied by any exhibits showing any action by the Maryland Commission on Civil Rights in
the matter. Thus, itis unclear whether Ms. Abram effectively filed the @®awith the MCCR,
as well as the EEOC. The difference, however, is not materigirésent purposes. In the
remainder of ttg opinion, | shall refer only to the Charge filed with the EEOC.
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On May 12, 201,/the EEOC issuedNotice of Right to Suto plaintiff. 1d. at 14. It stated
that the EEOC was “unable to conclude that tliermation obtained establishes violations of
statutes.”ld.

This suit followedon January 13, 202€ECF 1 ECF3.

. Standard of Review

A defendant may test the legal sufficiency of a complaint by wayrabtion to dismiss
under Rule 12(b)(6)Paradise Wire & Cable Defined Benefit Pension Plan v.\9é&8 F.3d 312,
317 (4th Cir. 2019);in re Birmingham 846 F.3d 88, 92 (4th Ci2017);Goines v. Valley Cmty.
Servs. Bd.822 F.3d 159, 1666 (4th Cir. 2016)McBurney v. Cuccinelli616 F.3d 393, 408 (4th
Cir. 2010), affd sub nom. McBurney v. Young569 U.S. 221 (2013)Edwards v. City of
Goldsborg 178 F.3d 231, 243 (4th Cir. 1999). A Rule 12(b)(6) motion constitutes an assertion by
a defendant that, even if the facts alleged by a plamif true, the complaint fails as a matter of
law “to state a claim upon which relief can be granted.” Fed. R. Civ. P. 12(b)(6).

Whether acomplaint states a claim for relief is assessed bgreate to the pleading
requirements of Fed. R. Civ. P.8(a)(2). That rule provides that a cotnplast contain a “short
and plain statement of the claim showing that the j@lesdentitled to relief The purpose of the
rule is to provide the defendants with “fair notice” of themataiand the “grounds” for entitlement
to relief. Bell Atl. Corp. v. Twomb)\b50 U.S. 544, 555-56 (2007).

To survive a motion under Rule 12(b)(6), a complaint must gofdats sufficient to “state
a claim to relief that is plausible on its facd¥vombly 550 U.Sat 570;see Ashcroft v. Igbab56
U.S. 662, 684 (2009) (“Our decision Tnwwomblyexpounded the pleading standard for ‘all civil
actions’ . . . .” (citatioromitted));see also Paradise Wire & Cablgl18 F.3d at 31AVillner v.

Dimon 849 F.3d 93, 112 (4th Cir. 201 Anf course a plaintiff need not include “detailed factual



allegations” in order to satisfy Rule 8(a)(2)f'wombly 550 U.S. at 555. Moreovefederal
pleading rules “do not countenance dismissal of aptaint for imperfect statement of the legal
theory supporting the claim assertedidhnson v. City of Shelpiiss, 574 U.S. 10, 10 (2014)

(per curiam). But, mere “naked assertions’ of wrongidg” are generally insufficient to state a
claim for relief. Francis v. Giacomelli588 F.3d 186, 193 (4th Cir. 2009) (citation omitted).

In other words, the rule demands more than bald accusations or mere tgpecula
Twombly 550 U.S. at 555ee Paiter’'s Mill Grille, LLC v. Brown 716 F.3d 342, 350 (4th Cir.
2013). If a complaint provides no more than “labels and conclusions” forrfaulaic recitation
of the elements of a cause of action,” it is insuffitie Twombly 550 U.S. at 555. “[A]n
unadoned, thedefendanunlawfully-harmedme accusation” does not state a plausible claim of
relief. Igbal, 556 U.S. at 678. Rather, to satisfy the minimal requirements of Ra)iR)B(the
complaint must set forth “enough factual matter (taken as trisejggest” a cognizable cause of
action, “even if. . . [the] actual proof of those facts is improbable and . . . recovery is vesterem
and unlikely.” Twombly 550 U.S. at 556 (internal quotation marks omitted).

In reviewing a Rule 12(b)(6) motion, “a coumust accept as true all of the factual
allegations contained in the complaint,” and mdsaw all reasonable inferences [from those facts]
in favor of the plaintiff.” Retfalvi v. United State930 F.3d 600, 605 (4th Cir. 2019) (alteration
in Retfal) (quoting E.I. du Pont de Nemours & Co. v. Kolon Indus.,,1687 F.3d 435, 440 (4th
Cir. 2011));see Semenova v. Md. Transit Adm@#5 F.3d 564, 567 (4th Cir. 201 Hpuck v.
Substitute Tr. Servs., In@.91 F.3d 473, 484 (4th Cir. 2015). However, “a court is not required to
accept legal conclusions drawn from the facRetfalvi 930 F.3d at 605 (citinBapasan v. Allain

478 U.S. 265, 286 (1986)peeGlassman v. Arlington Cty628 F.3d 140, 146 (4th Cir. 2010A

court decides whether [théepding] standard is met by separating the legal conclusions fiom t



factual allegations, assuming the truth of only the factual allegamalsthen determining whether
those allegations allow the court to reasonably infer” that the plaséfititled to the legal remedy
sought. A Society Without a Name v. Virgini@s5 F.3d 342, 346 (4th. Cir. 201tgrt. denied
566 U.S. 937 (2012).

Courts ordinarily do not “resolve contests surrounding the facts, the ragatslaim, or
the applicability of @fenses.” King v. Rubenstejn825 F.3d 206, 214 (4th Cir. 2016) (quoting
Edwards 178 F.3d at 243). Butin the relatively rare circumstances where faaf§isient to rule

on an affirmative defense are alleged in the complaietd&iense may be rdax by a motion to
dismiss filed under Rule 12(b)(6)."Goodman v. Praxair, Inc494 F.3d 458, 464 (4th Cir.
2007)(en banc)accordPressley v. Tupperware Long Term Disability P53 F.3d 334, 336
(4th Cir. 2009). Becaudeule 12(b)(6)is intended [only] to test the legal adequacy of the
complaint,” Richmond, Fredericksburg & Potomac R.R. Co. v. Fdrs$t,3d 244, 250 (4th Cir.
1993), “[t]his principle only applies . . . if ala€ts necessary to the affirmative defense ‘clearly
appear| Jon the face of the complaitit. Goodman494 F.3d at 464demphasis irGoodmain
(quotingForst, 4 F.3d at 250).

“Generally, when a defendant moves to dismiss a complaint underlR(B)(6), cous
are limited to considering the sufficiency of allegations set forthheén domplaint and the
‘documents attached or incorporated into the complaitak v. Chelsea Therapeutics Int'l, Ltd.
780 F.3d 597, 606 (4th Cir. 2015) (quotid. du Pont de Bmours & Ca.637 F.3d at 448)
Ordinarily, the court “may not consider any documents that are oudbidhe complaint, or not
expressly incorporated therein[.IClatterbuck v. City of Charlottesviller08 F.3d 549, 557 (4th
Cir. 2013),abrogated on otr grounds byReed. v. Town of Gilber676 U.S. 1552015); see

Bosiger v. U.S. Airway$10 F.3d 442, 450 (4th Cir. 2007).



But, under limited circumstances, when resolving a Rule 12(b)(6) motion, amaurt
consider documents beyond the complaint without converting the motion tisglisnone for
summary judgmentGoldfarb v. Mayor & City Council of Bajt791 F.3d 500, 508 (4th Cir. 2015).
In particular, a court may properly consider documents that are Cittypincorporated into the
complaint byreference and those attached to the complaintrabiesx” Goines 822 F.3d at 166
(citation omitted);seealso Six v. Generations Fed. Credit Uni@®1 F.3d 508, 512 (4th Cir.
2018);Anand v. Ocwen Loan Servicing, LI%54 F.3d 195, 198 (4th Cir. 2014).S. ex rel. Oberg
v. Pa. Higher Educ. Assistance Agen®¥5 F.3d 131, 136 (4th Cir. 201Mm. Chiropractic Ass’n
v. Trigon Healthcare, In¢c.367 F.3d 212, 234 (4th Cir. 2004grt. denied543 U.S. 979 (2004);
Phillips v. LCI Int'l Inc, 190 F.3d 609618 (4th Cir. 1999).

However, “before treating the contents of an attached or incorpodat@dnent as true,
the district court should consider the nature of the document andheplaintiff attached it.”
Goines 822 F.3d at 167. Ofimport herewlhen the plaintiff attaches or incorporates a doent
upon which his claim is based, or when the complaint otherwise shows thatithif flas
adopted the contents of the document, crediting the document over conflictgeagiats in the
complaint ¢ proper.”Id. Conversely, “where the plaintiff attaches or incorporates a document for
purposes other than the truthfulness of the document, it is inappropria¢attthe contents of that
document as true.Td.

The exhibits attached toomplaint intude Ms. Abram’s Charge of Discrimination filed
with the EEOC, ECF 3 at 16, and the EEOC’s Notice of Right tdebiaz,id. at 14. In resolving
the Motion,under the principles articulated above, | may consideeth@terials.

In reviewing the Motion] am mindful that plaintiff is selfepresented. Therefore, her

pleadings are “liberally construed” and “held to less stringent stdadhan [those filed] by



lawyers.” Erickson v. Pardus551 U.S. 89, 94 (2007). “However, liberal construction does not
absolve Plaintiff from pleading a plausible clainBey v. Shapiro Brown & Alt, LLP®97 F. Supp.
2d 310, 314 (D. Md. 2014pffd, 584 F. App’x 135 (4th Cir. 2014%ee also Coulibaly v. J.P.
Morgan Chase Bank, N.ADKC-10-3517, 2011 WL 3476994, at *6 (D. Md. Aug. 8, 2011)
(“[E]lven when pro se litigants are involved, the court cannot ignoreaa failure to allege facts
that support a viable claim.”aff'd, 526 F. App’x 255 (4th Cir. 2013).

Moreover, a federal court may not act as an adedcata selrepresented litigantSee
Brock v. Carrol] 107 F.3d 241, 2423 (4th Cir. 1996)Weller v. Defx of SocServs, 901 F.2d
387, 391 (4th Cir. 1990). Therefore, the court cannot fashion claims for a plaintifisbeoa is
self-represented Beaudett v. City of Hamptoid75 F.2d 1274, 1278 (4th Cir. 1986@rt. denied
475 U.S. 1088 (1986)ee also M.D. v. Sch. Bd. of City of Richmd&D F. App’x 199, 203 n.4
(4th Cir. 2014) (rejecting setkepresented plaintiff’s argument that distgourt erred in failing to
consider an Equal Protection claim, because plaifgikéd to allege it in the complaint). As the
Fourth Circuit has said: “To do so would not only strain judicial resourcesgwing those courts
to explore exhaustivelgll potential claims of a pro se plaintiff, but would also transform the
district court from its legitimate advisory role to the improper rolarobdvocate seeking out the
strongest arguments and most successful strategies for a @eguitlett 775 F2d at 1278.

I11.  Discussion
A.

Aerotek argues that the Complaint cannot survive a motion to dismiss under Rulé)12(b)(
because “[i]t is evident on the face of the complaimt tPlaintiff's claims are barred by the
applicable statute of limitationsf~namely the fouryear limitations period established by 28

U.S.C.§1658. ECF 10-1 at 2.
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To identify the applicable statute of limitations, | begin with Ms. Abraragse of action.
As noted, in the Complaint Ms. Abram alleges that defendant’s cond atedid2 U.S.C. § 1981.
In relevant part, § 1981 provide® Il persons within the jurisdiction of the United States shall
have the same right in every State and Territaryto the full and equal benefit of all laws . . . as
is enjoyed by white citizens[.]” 42 U.S.C1881(a).

“Although Section 1981 does not explicitly use the woade’, the Supreme Court has
construed the statute to ban all racial discrimination in théngaf public and private contracts.
Nnadozie v. Genesis Healthcare Coi30 F. Appx 151, 156 (4th Cir. 2018kiting Saint Francis
Coll. v. Al-Khazrajj 481 U.S. 604, 60@1987); see Johnson v. Ry. Express Agency, #&1 U.S.
454, 45960 (1975) (“8 1981 affords a federal remedy against discriminatioron the basis of
race.”) Thus, 8 1981 bars racial discrimination in the workple®eeYashenko v. Harrah's N.C.
Casino Co., LLC446 F.3d 541, 5552 (4th Cir. 200R°

| agree with defendant that 28 U.S.C. § 1658 supplies the statute of limitapplsable
to plaintiff’'s 8§ 1981 claims. Section 1658(a) states: “Except as otherwise pidwdaw, a civil
actionarising underan Act of Congress enacted after [Decenmheir990] may not be commenced
later than 4 years after the cause of action ascr{&mphasis addedpeedutton v. Montgomery
Cty., DKC 20083504, 2009 WL 2496844, at *3 (D. Md. Aug. 11, 201658 provides ecatch
all four year statute of limitains” for causes of actiofalling within the statute’s sweepaff'd,
368 F. App'x 362 (4th Cir. 20L0)Although 8§ 1981 was originally enacted before December 1,
1990,seel4 Stat. 27Congresamended § 1981 in the Civil Rights Act of 1991 (“1991 Ac05

Stat. 1071, 107¥2, § 101, Pub. L. No. 102-166. The 1991 Act clarified that § 1981 apyited

6 Although plaintiff’'s Charge of Discrimination alleged discrimioation the basis of age
sex, raceand national originshe did not assert clainis the Complaintbased on sex or age.
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only to discrimination in contract formation, but also to the “termomabf contracts, and the
enjoyment of all benefits, privileges, terms, and conditions of theawn#l relationship.” 42
U.S.C. § 1981(b).

The Supreme Coustdecision inJones v. R.R. Donnelley & Soigll U.S. 369 (2004)s
instructive. There, AfricanAmerican petitioners sued their employer undé@981, bringing
claims for hostile work environment, wrongful termination, and failure testea. Id. at 372, 383.
The Court recognized that 8§ 1981’s “make and enforce contracts” prowsibnot protect
workers against “harassing conduct that occurred after the fomwdtihe contract” until the 1991
Act explicitly expanded § 1981 to encompassmination of contracts, and the enjoyment of all
benefits. . . d the contractual relaticship” 1d. at 373 (citingPatterson v. McLean Credit Unipn
491 US. 164 (1989)superseded b¥991 Act). Because the petitioners’ causes obactvere
made possible by that [1991] Act,” the Court held that they “arose under”’ the 19@hd\thus
were subject to the fouyear limitations period specified #8 U.S.C. 81658. Jones 541 U.S. at
383.

Ms. Abram’s claims arise under the 1991 Adhichamend§ 1981. Therefore the claims
are governed bthe fouryear statute of limitationset forth in 28 U.S.C. § 1658.

The gist of plaintiff’'s claimsof discriminationis that Aerotek employees passed over
plaintiff in favor of less qualifiedvhite applicants when making certain job selection or hiring
decisions. Plaintiff also alleges that she vetaliated against for reporting complaints regarding
her application experiences to Aerotek “HRLike the claimsof the Jonespetitioners,Ms.

Abram’s claimsimplicate the right under § 1981 tohe enjoyment of all benefits. . d the
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contractual relaonship.” See Sewell v. Strayer Uni®56 F. Supp. 2d 658, 673} (D. Md. 2013)
(28 U.S.C. 8§ 1658's statute of limitation applied to § 1981 claims concepusgcontract
formation conduct}.

B.

In moving for dismissabasedon the bar ofimitations, defendant raises an affirmative
defense.As noted limitations ordinarily is not considered in the context of a motion to dismiss.
Edwards 178 F.3d at 243¥liller v. Pac. Shore Funding224 F.Supp.2d 977, 985 (D. Md. 2002),
aff'd, 92 F. App'x 933 (4th Cir. 2004). HowevHw]hen it appears on the face of the complaint
that the limitation period has run, a defendant may properly asseitagitins defense through a
Rule 12(b)(6) motion to dismiss.Miller, 224 F.Supp.2d at 985eePresdey, 553 F.3d at 336;
Goodman494 F.3d at 464. IRilgrim’s Pride Corp, 395 F.3d at 474, the Fourth Circuit said:
“The raising of the statute of limitations as a bar to plaintiffs’ cafisgction constitutes an
affirmative defense and may be raisednimtion pursuant to Fed. R. Civ. P. 12(b)(6), if the time
bar is apparent on the face of the complaint.”

In the Motion, Aerotek asserts that the time bar is evident ofateeof the Complaint.
Specifically, defendant notes that, according to the Complaint, ther@west violation of § 1981

was on January 13, 2016, exactly four years befaiewas filed Id. Thus, according to

7 Although the Complaint is thin on detail regarding the nature of the contractual
relationship between plaintiff and defendant, for present purposée the Complaint to allege
that there was a contractual relationstap least as of April 9, 2015As noted, plaintiff asserts
that onthat dateshe “completed and signed Defendant new hire applicabotract package.”

8 Notably, Sewellalso states thalaims founded on § 198%re not subject to the same
exhaustion . . . requirements as those ass@uesliant to [Title Vllof the Civil Rights Act of
1964, as amended, 42 U.S.Q@0eet sed}” Sewell 956 F. Supp. 2d at 673 (citiMyhite v. BFI
Waste Servs., LLG75 F.3d 288, 291-92 (4th Cir.2004)).

-13 -



defendant, the Complaint was filed just one day after the expiration omitegibns period.Id.
In response, thplaintiff states only thaghe“filed timely . .. .” ECF 13 at 1.

Defendant appears to assume that the clock on theyéaurlimitations period began to
run at least bydanuary 13, 2016, the latest date of unlawful conduct alleged EBOE Charge
and theComplaint. If so, the Complainivastimely filed. When compuhg a limitations period
under Fed. R. Civ. P. 6(a)(1), the “day of the event that triggerpetined” is excluded and the
“last day of the period” is includedSee, e.gBaldwin v. City of Greensboyd@14 F.3d 828, 839
n.7, 840 (4th Cir. 2013Paynterv. Chesapeake & O. RY0 F.R.D. 153, 157 (W.D. Va. 1973).
If the Complaint properly alleged a violation of 8§ 1981 on January 13, 2016, then under Rule
6(a)(1) it would have been timely filexh January 3, 2020.

However, Ms. Abram’s claims regarding Aerotek’s conquictr toJanuary 13, 2016ye
time-barred. Guessous v. Fairview Prop. Investments, | B28 F.3d 208 (4th Cir. 2016is
instructive. There, the Fourth Circgitatedthat inNatl R.R. Passenger Corp. v. MorgabB36
U.S. 101, 116-17 (2002)he Supreme Coutheld that a timéarred discrete act claim remains
time-barred even if it is part of a series of related actionsesof which occurred during the
limitations period. . . Morgan thus establishes that the continuinglation doctrine cannot be
used to pursue claims challenging tibsared discrete acts. Guessous 828 F.3d at 222.
Accordingly, to the extent that plaintiff's claimgre based on the denial of employment
retaliation thapreceded January 13, 2016, the clock for such claims expired before JEBuary
2020, when suit was filed.

Therefore, all counts are subject to dismissahéoaxtent that are predicated upon

allegations of conduct that preceded January 13, 2016.

-14 -



Count 3 which alleges retaliation, does retate that a retaliatory act was committed on
January 13, 2020SeeECF 3, 11 75, 79. As notgihe Count does not identify apgrticulardate
on which an allegedly retaliatory act wemmmitted. See idfY 6779. Thusthe whole ofMs.
Abram’s retaliation claim is untimely. Even if this were not so, thiencwould nevertheless fail
on the merit$.

| turn to thdassue of whether plaintiff's claim arisiraut of Aerotek’s allegely unlawful
conduct onJanuary 13, 2016, survives dismissal under Rule 12(b)(6).

C.

Aerotekargues, in thalternative “Plaintiff’'s Complaint fails to state sufficient facts to
state a timely claim under § 1981.” ECF 17 atAccording to defendantthe only specific
allegdions in the Complaint relate to events in 2015,” and the Complaint’s rkfieeence to
January 13, 2016egarding the denial of employment opportunities, is “vague and conclusory[.]”
Id. at 2. Accordingly, defendant posits,

1

The analysisunder 8 198 tracks that offitle VII of the Civil Rights Act of 1964Title
VII") , as amended, 42 U.S.C. § 20@0eseq See Gairola v. Va. Dépof Gen. Servs 753 F.2d
1281, 1285 (4th Cir. 1985) (“Under Title VII and either § 1981 or § 1983, the elements of the

required prima facie case are the sameség also Loveane v. Martin 355 F.3d 766, 786 (4th

9 At most, Ms. Abrams alleges that dbdged multiple internal complaints regarding the
denials of employment and particular Aerotek employees involvétbse denialdd. Y 73, 75-
79. She also allegethat her complaints were received and investigated dblger Aerotek
employees.Id. 11 76-78. However, all that plaintiff avers regarding retadia is thefollowing
barebones claim: “Defendant adverse action retaliation for Plaintiff opgodiscrimination.”
That claim is nothing more than a “bald accusation[] or mere sgexyl’ which cannot survive
review under Ruld2(b)(6). Twombly 550 U.S. at 555.
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Cir. 2004) (stating that the burden shifting framewarticulated inMcDonnell Douglas Corp. v.
Green 411 U.S. 792 (1973 eveloped for Title VII, has been applied to § 1981 claims).

Where a plaintiff allege employment discrimination undetle VI, the plaintiff bears the
burden of proving ér claim by a preponderance of the evidence. In generalethex “two
avenues” by which a plaintiff may prove intentional employment discriminatiotalat Although
the methods of proof pertain to trial, these two avenues inform a court’s evaluaiomobibnto
dismiss or for summary judgmertfee Haynes v. Waste Connections, B2 F.3d 219, 223 (4th
Cir. 2019) (recognizing that “a Title VII plaintiff may avoid sumsngmdgment by proceeding
under the burdeshifting framework established iMcDonnell Douglas Corf); Pettis v.
Nottoway Cty. Sch. Bd592 F. App’x 158, 160 (4th Cir. 2014) (stating that a plaintiff asserting
racial discrimination “may avoid summary judgment by proceeding under thereshiting
framework established iMcDonnell Douglay; see also Thomas v. Delmarva Power & Light
Co.,, 715 F. App’x 301, 302 (4th Cir. 2018) (per curiam)j v. Lockheed Martin Logistics Mgmt.,
Inc., 354 F.3d 277, 284 (4th Cir. 2004) (en baabyogated on other grounds by Univ. of Tex.
Sw. Med. Ctr. v. Nssar, 570 U.S. 338 (2013).

The plaintiff’s first avenue is to offer “directrandirect™ evidence of discrimination under
“ordinary principles of proof.” Burns v. AAFRMcQuay, Inc, 96 F.3d 728, 731 (4th Cir. 1996)
(citation omitted)cert. denied 520 U.S. 1116 (1997). The plaintiff’s second avenue is to follow
the burden-shifting approach first articulated by the Supreme Cdudlronnell Douglas Corp.

v. Green4ll U.S. 792 (1973)See e.g, Young v. United Parcel Serv., In669 U.S206, 228-
29 (2015) (construing the Pregnancy Discrimination ABt)essous828 F.3cdat 216 (discussing
the McDonnell Douglagramework).

The McDonnell Douglagproofscheme is “a procedural device, designed only tadbésh
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an order of proof and production.5t. Mary’s Honor Ctr. v. Hicks509 U.S. 502, 521 (1993)
(emphasis omitted). Notably, “tHdcDonnell Douglagest is inapplicable where the plaintiff
presents direct evidence of discriminatiof.fans World Airlines, Inc. v. ThurstpA69 U.S. 111,
121 (1985). UnderthdcDonnell Douglaspproach, the “ultimate burden of persuading the trier
of fact that the defendant intentionally discrimedhtagainst the plaintiff remains at all times with
the plaintiff.” Reeves.vSanderson Plumbing Prods$nc., 530 U.S. 133, 142 (2000) (quoting
Texas Dep’'t of Cmty. Affairs v. Burdiné50 U.S. 248, 253 (19813ee also Westmoreland v.
TWC Admin. LLC924 F.3d 718, 726 (4th Cir. 201®pyle v. Freightliner, LLC650 F.3d 321,
336 (4th Cir. 2011).

If the plaintiff chooses to proceedt trial under theMcDonnell Douglasapproach, the
plaintiff must first establish a “prima facie case of discrimorvat Merritt v. Old Dominion
Freight Line, Inc, 601 F.3d 289, 294 (4th Cir. 2018%e Abilt v. Cendd Intelligence Agengy848
F.3d 305, 315 (4th Cir. 2017). Although the precise formulation of the required prima facie
showing will vary in “different factual situationsylcDonnell Douglas411 U.S. at 802 n.13, the
plaintiff is generally required to skw that the employer took adverse action against an applicant
“under circumstances which give rise to an inference of unlawsglidiination.” Burding 450
U.S. at 253.

If a plaintiff establishes a prima facie case obwill discrimination, “a presumipin of
illegal discrimination arises, and the burden of production shifts to theogenplto produce
evidence of a legitimate, nathiscriminatory reason for its adverse employment actitoyle 650
F.3d at 336see Reeved30 U.S. at 14Zurst v. Distict of Columbia 681 F. App’x 186, 189-90
(4th Cir. 2017) (per curiam). “If the defendant carries this burden otiptmeh, the presumption

raised by the prima facie case is rebuttdduiding 450 U.S. at 255. In that circumstance, “the
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McDonnell Doglasframework—with its presumptions and burdens—is no longer relevant,” and
“simply drops out of the picture.’St. Mary’s Honor Ct,.509 U.S. at 510-11. The plaintiff must
then prove, by a preponderance of evidence, “that the [employer’s] proffered veas not the
true reason forthe employment decision” and that the plaintiff “has beerctine of intentional
discrimination.” Burding 450 U.S. at 256see also ReeveS30 U.S. at 1435t. Mary’s Honor
Ctr., 509 U.S. at 5120; Adams v. Trs. of Univ. of North Carolivgimington 640 F.3d 550, 560
(4th Cir. 2011) (“[Iln demonstrating the Defendants’ decision was pretexntjfilehad to prove
‘both that the reason was falsmdthat discrimination was the real reason.”) (quotinginez v.
Mary Washington Coll.57 F.3d 369, 378 (4th Cir. 1995)) (emphasis in original).

Conversely, if the defendant does not submit evid eri@ legitimate basis for its actions,
the factfinder may “infer discriminatory animus baese experience has proved that in the absence
of any other explanation it is more likely than not that those actions Wwettomed on
impermissible consideratioris.Furnco Const. Corp. v. Waterd38 U.S. 567, 5780 (1978).
And, if the defendant fails to meet the burden of producing “evidehash, taken as trugwould
permitthe conclusion that there was a nondiscriminatory reason for the advw@s¢ dleen“the
court must award judgment to the plaintiff as a matteawf”l St. Mary’s Honor Ctr. 509 U.S.
at 509 (emphasis in original)This is because a legal presumption of intentional discrimination
has been establishettl. at 510 n.3see Burding450U.S. at 255 n.8 (“[T]he allocation of burdens
and the creation of a presumption by the establishment of a prima faeiescagended
progressively to sharpen the inquiry into the elusive factual question of inténtiona
discrimination.”).

As noted, thesewo approaches establish the common methods by which a plaintiff may

prove intentional employment discriminatiantrial. See Burns96 F.3d at 731. At the motion
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to dismiss stage, however, a plaintiff need not establigrima facie case of discriraiion under
McDonell Douglas In Swierkiewicz v. Sorem&34 U.S. 506, 510 (2002), the Supreme Court
explained that the “prima facie case unileDonnell Douglas . . is an evidentiary standard, not
a pleading requirement.” The Court stated thhad“never indicated that the requirements for
establishing a prima facie case unieDonnell Douglaslso apply to the pleading standard that
plaintiffs must satisfy in order to survive a motion to dismidsl” at 511. Thus, the Court said:
“[Aln  employment discrimination plaintiff need not plead a prima idaccase of
discrimination. . ..” Id. at 515;see also McClearzvans v. Md. Dep'’t of Transp., State Highway
Admin, 780 F.3d 582, 584 (4th Cir. 2016prt. denied _ U.S. 136 S. Ct. 1162 (2016).

However, as the Second Circuit has observed, the Supreme Court'ghoBiwierkiewicz
is arguably in tension with the Court’s subsequent rulinggbal, 556 U.S. 662and Twombly
550 U.S. 544.See Littlejohn v. City of New York95 F.3d 297, 307 (2d Cir. 2015). On the one
hand, “[rleadingSwierkiewiczon its face, it appears to have meant that a Title \aihpff is not
required to plead facts supporting even a minimal inference of disatony intent.” Id. at 309.
On the other hand, ifwombly the Court said that a plaintiff must “state a claorelief that is
plausible on its face.”Twombly 550 U.S. at 570. And, iilgbal, the Court clarified that the
heightened pleading standard of Twombly is applicable in “all @etions’ . . . .” Igbal, 556
U.S. at 684.

In Woods v. City of Greensbqr855 F.3d 639, 648 (4th Cir. 2011he Fourth Circuit
indicated that although a plaintiff “need not pléadts sufficient to establish a prima facie case of
racebased discrimination to survive a motion to dismiss,” the “pleasiiagdard established in
Igbal and Twomblyapplies[.]” Thus, the question at the motion to dismiss stage itheitine

plaintiff has stated “a plausible claim for relief ..” .Ciociola v. Balt. City Bd. of Sch. Comm’rs
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CCB-15-1451, 2016 WL 125597, at *4 (D. Md. Jan. 12, 2016).
2.

Plaintiff alleges that in being denied an employment opportunity on January 13, 2016, she
was subject to disparate treatment and discrimination on tieedfasce and national origin, in
violation of § 1981. As noted, defendant assertgihattiff has failed plausiblyo state a claim.

Defendant is on firm footingThe Complaintfails toallege sufficient “welpleaded facts”
regarding Aerotek’sliscriminatoryconduct on January 13, 2016, sotastate a claim und@&r
1981. Igbal, 556 U.S. at 679.

To establish a prima facie case of discriminatory failw hire under Title VIior§ 1981,

a plaintiff “must prove that (1) [s]he is a member of atpcted class; (2) [s]he applied for the
position; (3) [s]he was qualified for th@gtion; and (4) [her] application was rejectehder

circumstances that give rise to an inference of unladiscrimination.” Byers v. Alamance Cty.
633 F. Appx 135, 136 (4th Cir. 2016)per curiam) (quotind\nderson v. Westinghouse Savannah
River .,406 F.3d 248, 268 (4th Cir.2005)As noted althoughaplaintiff “need not. . . establish

a prima facie case of ratesed discrimination to survive a motion to dismis&must still
satisfy the pleading standard establishedviombly 550 U.S. at 5690 andigbal, 556 U.S.at
678-84. Woods 855 F.3cat648.

The Fourth Circuis decision inMcClearyEvans v. Maryland Deép of Transp., State
Highway Admin. 780 F.3d 582 (4th Cir. 20153 instructiveon the application of that standard
There, the plaintiff, McCleargvans, brought failureto-hire claims against the Maryland
Department of Transportatioralleging discrimination on the basis of race and sex. As the

McClearyEvans Court noted, the clms “relie[d] essentially on two paragraphs of [plaintiff’s]

complaint.” 1d. at 583. In essencein those paragraphs McCledgyans an AfricanrAmerican
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woman, alleged that two employees who reviewed her applicatmredetermined” that they
would select a “White” candidate and “overlooked #frican American candidatesld. at 583-
84. The Fourth Circuit concluded that McCledtyans did not plausibly state a claim undereTitl
VII. In particular, the Court reasoned that the plairiifieged no factual basis . . . to support the
alleged conclusion.” Id. at 586. Accordingly, the complaint did not “supporteasonable
inferencethat the decisionmakers were motivated by.bils (emphasis in original).

Here, the Complaint is even thinner than thaflaClearyEvans With respecto the key
date of January 13, 2016, the Complaint states only Defichdant denied Plaintiff finance and
other positions job employmemippotunitiesfrom 3.25.15 until 1.13.16."ECF 3, § 50. This
allegation does not identify the position for which plaintiff appledhe qualifications for that
position. Nor doesplaintiff describe the communication or interaction that she had with the
relevant decisionmaker®r allege anythingboutthe individualselected for the jglor even if
anyone was hired. Nor are there any facts that support the conclusion thahgheduision was
based on raceThe Complaint does not furnish the “who, what, where, when, and why” of the
claim regarding January 13, 2016.

Boiled down, all Ms. Abram claims regarding thate in question is that she was denied a
job placement. As with the claims McClearyEvans thisassertioris too conclusory to permit
a reasonable inference of discriminatiddee McClearnEvans,780 F.3dat585 (citing Igbal, 556
U.S. 662, @8-79)(concluding that “naked’ allegations” of discrimination without ‘faal basis”
were “simply too conclusory.”) And, as notéthe court cannot ignore a clear failure to allege
facts that support a viable claim[,]” even when analyzing the comptdiat self-represented

litigant. Morgan Chase Bank, N.ADKC-10-3517, 2011 WL 3476994, at *6.
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Even if Ms. Abrams haédlleged more, so as to state a colorable claim of discriimman
the basis of racehe claimof discrimination on the basis of nationalgimi wouldlikely still fall.
Plaintiff does not distinguish her asserted national origin from helnaogy way. The theory of
the national origin that plaintiff appears to advance is that her edueataiistorically black
institution ofhigher education “denote[s] association with the tdaek or African Americans or
black culture and African American traditions.” ECF 3, { 59.

To be sure, 8 1981 permits claims for discrimination based on natiégial @o long as
they are accompasil by allegations of radeased discrimination. Nnadozie v. Genesis
HealthCare Corp.730 F. Appx 151, 157 162-63(4th Cir. 2018)collecting cases and concluding
that evidence “showing that [plaintiff] was discriminated againstbiing ‘African’ can fairly
support either claim”).Here,however, plaintiff makes no reference to her natartgdntinent)of
origin, and articulates her national origin only in terms of her. rdtwis, plaintiff does not state a
claim for discrimination based on natiomeigin.

Therefore, the portiaof plaintiff's claims in Count 1 and CounttBatarenot timebarred
are nevertheless subject to dismissathout prejudice However, plaintiff will be provided the
opportunity to cure her deficiencies.

IV. Concluson

For the reasons stated above, | shall grant the Motion (ECF 10). Howlawgiffpmay
file an amended complaint ¥yctober23, 2020. If she fails to do so, I will direct the Clerk to
close the caseAn Order follows, consisterwith this Memorandum Opinion.
Date:Septembe3, 2020 Is/

Ellen Lipton Hollander
United States District Judge
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