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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

*

JOHN R. KOLB, JR. *
Plaintiff, *
V. * Case No.: PWG-12-2782
ACRA CONTROL, LTD., d/b/a *
ACRA CONTROL, INC., etal.,
*
Defendants.
*
* * * * * * * * * * * * * *

MEMORANDUM OPINION

At its core, this case is a straightforward, -@oent action for breach of contract in which
Plaintiff John R. Kolb, Jr. sues his former@oyer, ACRA Control Ltd. (“ACRA Ireland”), an
Irish company. Yet, corporate acquisitions #aér contractual relationships add complexity
and, as a result, issues have ariséh regard to whether the coatt at issue has expired and if

not, what companies may be liable under thatragtt At this junctee, | must determine

(1) whether Kolb may amend his Complaintadd ACRA Ireland’ssubsidiary, ACRA
Control, Inc. (“ACRA U.S.A.”), a Marylad corporation, and/or Curtiss-Wright
Controls (UK) Limited (“Curtiss-Wright UK”), the company that acquired ACRA
Ireland, as defendants and to include countsifjust enrichment and violation of the
Maryland Wage and Payment Collectibaw, Md. Code Ann., Lab. & Empl. 8§ 3-

501 - 3-509 ("MWPCL");
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(2) whether Defendantsnay raise issues of Irish law; and
(3) whether Kolb waived or released his cldwn breach of contract by executing a later
contract and related documemtgh Curtiss-Wright UK, and if so, whether the parties

should brief the matter of sanctions that Defendants faise.

In the interest of justice, | will grant Kolledve to amend his Complaint to add a count for unjust
enrichment against ACRA U.SABuUt, | will deny Kolb’s motions to amend insofar as he seeks
to add Curtiss-Wright UK as a defendant with relga his breach of contract claim, because the

claim would be futile, and | will deny Kolb’s motn to add a count for violation of the MWPCL

! Although neither Curtiss-Wright UK nor ACRAJ.S.A. was a defenda when Defendant
ACRA lIreland filed its pending motions and dppositions to Plaintiff's pending motions, both
joined Defendant ACRA lIreland iall of these filings. Therefe, for convenience only, | refer
to the three companies collectively as Defendants.

2 Pending are Plaintiff's September 10, 2013 MofmnLeave to File Amended Complaint and
Memorandum of Law in SupportRtaintiff's First Motion to Anend”), ECF No. 32, to which
Defendant ACRA Ireland filedn Opposition, ECF No. 33; Phaiff's February 10, 2014 Motion

for Leave to File an Amended ComplaintdaMemorandum of Law irSupport (“Plaintiff's
Second Motion to Amend”), ECF No. 52, whictetparties fully briefed, ECF Nos. 56 & 59;
Defendants’ Motion for Summardudgment, ECF No. 46, which the parties fully briefed, ECF
Nos. 46-1, 54 & 58; and Defendants’ Motiorr féanctions and Memorandum in Support, ECF
No. 42, to which | have natrdered Plaintiff to respongeelLoc. R. 105.8(b). Additionally,
after Defendants filed a Notice dfhtention to Raise Issuesf Foreign Law, ECF No. 44,
Plaintiff filed a Motion to Find Deendants Have Waived the Right to Raise an Issue of Foreign
Law and Expert Testimony in Summary JudgmBnbdceedings (“Motion Re Waiver of Irish
Law”), ECF No. 45, which also is pending atadwhich Defendants filed an Opposition, ECF
No. 49. Plaintiff has not filed a Reply with redao his First Motion to Amend or his Motion
Re Waiver of Irish Law, and the time for doing so has pasSsklLoc. R. 105.2(a). For the
reasons stated in this Memorandum Opiniomjriéiff's First Motionto Amend IS GRANTED

IN PART and DENIED IN PART,; his Second Mon to Amend IS DENIED; Plaintiff's Motion

to Find Defendants Have Waived the RightRaise an Issue of Foreign Law and Expert
Testimony in Summary Judgment Proceeding®ENIED; Defendants’ Motion for Summary
Judgment IS GRANTED; and Defendants’ Motion for Sanctions IS DENIED. This
Memorandum Opinion disposes of ECF Nos. 32, 42, 45, 46 & 52.

% As discussed below in Part Idlthough Kolb sufficiently stated claim against ACRA U.S.A.

for this amendment not to be “futile” as the taswsed in the contexif amendment, the claim

cannot survive Defendants’ Motion for Summaiydgment. As such, ACRA U.S.A. only is
reintroduced as a defendant imstbase long enough for summamggment to be entered in its
favor.



against ACRA Ireland, because he has notnshgood cause for his delay. Additionally, as |
find that Plaintiff had sufficienhotice that Defendants likely wouldise issues of Irish law, |

will deny Plaintiff's motion to find that Defendantwaived their ability to raise such issues.
Finally, because | find as a matter of law thatiilff waived the claims he now brings through
a provision in the agreement he entered intth Wurtiss-Wright UK, such that Defendants
ACRA Ireland and ACRA U.S.A. are entitled jodgment as a matter of law, | will grant

Defendants’ motion for summary judgmentvill deny Defendants’ motion for sanctions.
l. BACKGROUND

ACRA U.S.A. and Defendant ACRA Irelandeacompanies that “suppl[y] airborne data
acquisition networks and recondj systems and real-time dat@@essing ground stations to the
aerospace industry.” @wpl. 12, ECF No. 1lseeFergal Bonner Aff. § 2,Defs.” Mot. to
Dismiss Mem. Ex. 1, ECF No. 7-3. ACRA Irelanddu Plaintiff to be ARA U.S.A’s president
in 1999, at which time Plaintiff and ACRA Irelaedtered into an Employment Agreement and a
Performance Incentive Compensation Plan (“PICRi¢ contract that Rintiff contends ACRA
Ireland has breached. Compl. § 6. PursuarthéoPICP, Plaintiff could purchase shares in
ACRA Ireland when it notified him that “the average turnover (ATO) efdbmpany due to US
sales, as defined, exceeds one million ($1,000,00@rdd PICP 1, Compl. Ex. A, ECF No. 1-

1 (emphasis removed). This provision lasted &aninimum of five (5) years during the period

of employment unless mutually agreed in writinigl.”

Plaintiff also had options to purchase shamessuant to other contracts. Specifically, in
2003 and again in 2010, Plaintiff and ACRA Irelangkcuted Option Agreements for Plaintiff to

purchase shares of ACRA Ireland. Pldfngxercised his rights under the 2003 Option

*The Bonner Affidavit and all exhibitstathed to it appears ECF No. 46-4.
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Agreement, purchasing 100 shares of ACRA IrelaDéfs.” Summ. J. Meml2; Pl.’'s Summ. J.
Opp’'n 5-6. Additionally, Plaintiff signed a No& of Option Exercise, in which Plaintiff
exercised his right to purchaskares of ACRA Ireland immedey before Curtiss-Wright UK
acquired ACRA Ireland in 2011. Bonner Aff.11 & Ex. 17. Thus, Plaintiff, as a shareholder of
ACRA Ireland, was party to the 2011 Shareadhase Agreement (“SPA”) between Curtiss-
Wright UK and ACRA lIreland shareholders. Aug. 13, 2013 Mem. Op. 4, ECF Nosé8;

SPA, Defs.” Mot. to Dismiss Mem. Ex. 14, ECF No. 7-16.

Yet, ACRA Ireland never informed Plaintithat he had the option to purchase shares
pursuant to the PICP, and theref@laintiff never exercised that eph. Accordingto Plaintiff,
he should have had that option for fiscahys 2004 — 2010, because the ATO from U.S. sales
exceeded one million dollars for each of thosarg and Plaintiff worked for ACRA Ireland
during that entire period. Compl. 1 8, 1118 He claims that ACRA Ireland breached the
PICP because he was not provided notice sohihabuld exercise the option to purchase shares

for any of those yeardd. { 16.
. MOTIONS TO AMEND

Originally, Plaintiff also name Curtiss-Wright U.S.A. and ARA U.S.A. as defendants.
SeeCompl. 1. | granted summary judgment irvda of Defendant Curtiss-Wright U.S.A.,
reasoning that “[i]t ighe successor of ACRA Ireland thabuld be bound by the contract and
consequently should be named as a defendatitisncase,” and the SPshows that Curtiss-
Wright UK, not Curtiss-Wright U.S.A., aaired ACRA Ireland onjuly 28, 2011.” Aug. 13,
2013 Mem. Op. 12. | directed Plaintiff thathe wanted to name Curtiss-Wright UK as a
defendant, “he should file a motion to amend, with specific groundsuwgmbrting authority for

any proposed amendments and accompanied by a redlined complaint” by August 27d2ax1.3.
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13. Likewise, | granted Defendants’ motion dismiss the claim against ACRA U.S.A.,
reasoning that “ACRA U.S.A. isot a party to the PICP andetiefore cannot owe a contractual
obligation.” Id. at 14. | stated that i Plaintiff believes thahe can state a claim guantum

meruit or [for] unjust enrichment, he may file motion to amend, with specific grounds and
supporting authority for any proposed amendmanid accompanied by a redlined complaint”

by August 27, 2013Id. at 14.

Plaintiff filed a timely Motion for Leave t&ile Amended Complaint and Memorandum
of Law in Support (“Plaintiff's First Motion to Amend®). He proposed adding Curtiss-Wright
UK as a defendant with regard to the breatltontract claim and adding a claim for unjust
enrichment against ACRA U.S.APl.’s 1st Mot. to Am. 1-2. More than five months later, on
February 10, 2014, Plaintiff filednother Motion for Leave to leian Amended Complaint and
Memorandum of Law in Support (“PlaintiffSecond Motion to Amend”), ECF No. 52. In
Plaintiff's Second Motion to Amend, Plaintiff seeeto add a count for violation of the MWPCL
against ACRA lIreland, in addition to the prewsly-requested amendments. Pl.’s 2d Mot. to

Am. 1-2.
A. Standard of Review

Whether to grant a motion for leave toemd is within this Court’s discretior-oman v.
Davis 371 U.S. 178, 182 (1962). Rule 15(a)(2) typicarovides the standard for whether to
grant a motion for leave to amend that a plaintiff files more than twenty-one days after the

defendant files a responsive pleading or motion to dismieeid.; Fed. R. Civ. P. 15(a)(2).

> Plaintiff filed his originalAmended Complaint and Motion to Amend, ECF Nos. 25 & 26,
incorrectly on August 27, 2013. ECF No. 27. #ed the corrected st Motion to Amend,
ECF No. 32, which now is pending, on September 10, 2013.
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Plaintiff's First Motion to Amend is timely and governed by Rule 15(a)@ge Foman371

U.S. at 182; Fed. R. Civ. P. 15(a)(2).

Pursuant to Rule 15(a)(2), “[tlhe court shibireely give leave [to amend] when justice
so requires.” The Court onhould deny leave to amendaifnendment “would prejudice the
opposing party, reward bad faith on the partihef moving party, or . . . amount to futilityMTB
Servs., Inc. v. Tuckman-Barbee Constr., 0. RDB-12-2109, 2013 WL 1819944, at *3 (D.
Md. Apr. 30, 2013)see Foman371 U.S. at 182 (stating that tbeurt also may deny leave if the
plaintiff has amended more thance already without curing thefaencies in the complaint);
Laber v. Harvey 438 F.3d 404, 426 (4th Cir. 2006). Qthise, “[i]f the underlying facts or
circumstances relied upon by a plaintiff may deroper subject of refig and the plaintiff
moves to amend, the Court should grant the mamthat the plaintiff has the “opportunity to

test his claim on the merits.Foman 371 U.S. at 182.

Determining whether amendment would be fuditees not involve “‘an evaluation of the
underlying merits of the case MTB Servs.2013 WL 1819944, at *3 (quotindext Generation
Grp. v. Sylvan Learning Ctrs., LLONo. CCB-11-0986, 2012 WL 373%t,*3 (D. Md. Jan. 5,
2012)). Rather, “the merits of the litigation"eaonly relevant to the @irt’s ruling on a motion
for leave to amend if “a proposed amemuhinmay clearly be seen to be futil®avis v. Piper
Aircraft Corp, 615 F.2d 606, 613 (4th Cir. 1980), such'iashe proposed amended complaint
fails to state a claim under the applble rules and accompanying standaréstyle v. Penn
Nat. Gaming InG.637 F .3d 462, 471 (4th Cir. 201%ge MTB Servs2013 WL 1819944, at *3.

A complaint fails to state a claim if it does mmintain “a short and plain statement of the claim

showing that the pleader is entitled to religkéd. R. Civ. P. 8(a)(2), or does not state “a

plausible claim for relief,” as[tlhreadbare recitals of thelements of a cause of action,



supported by mere conclusatatements, do not sufficeiXshcroft v. Igbgl556 U.S. 662, 678—
79 (2009). “A claim has facial auisibility when the plaintiff glads factual content that allows
the court to draw the reasdma inference that the defendais liable for the misconduct

alleged.”ld. at 663.

When a plaintiff moves to amend after éheadline established the scheduling order
for doing so, Rule 16(b)(4) becomes thartshg point in the Court’s analysi8BX Techs., Inc. v.
GCC Techs., LLCNo. JKB-10-2112, 2012 WL 3038639, at(I3. Md. July 24, 2012). Plaintiff
filed his Second Motion to Amend on February 10, 20RBkeePl.’s 2d Mot. to Am. The
Scheduling Order that | issuexh August 13, 2013 allowed the pastto move for joinder of
additional parties and amendment of pleading# September 27, 2013. ECF No. 21. Contrary
to Plaintiff's assertion$, none of my later orders supersddthe deadline for amendment.
Therefore, Plaintiff “first mustsatisfy the good cause standarfl Rule 16(b),” and if he
succeeds, he “then must pass the tests for amendment under [Rule] 16@X Techs., In¢.
2012 WL 3038639, at *3 (quotin@dyssey Travel Ctr., Inc. v. RO Cruises, J262 F. Supp. 2d
618, 631 (D. Md. 2003))see Nourison Rug Corp. v. Parvizjab35 F.3d 295, 298 (4th Cir.

2008).

[G]Jood cause” means that scheduling diaels cannot be met despite a party’s
diligent efforts.” . . . Carelessness is not cotilpp@ with a finding of diligence and offers no
reason for a grant of reliefCBX Techs., Inc2012 WL 3038639, at *4 (quotirigotomac Elec.

Power Co. v. Elec. Motor Supply, Ind90 F.R.D. 372, 375 (D. Md. 1999) (citation omitted)).

The Court focuses “less . . . orethubstance of the proposed amendment and more . . . [on] the

® Plaintiff argues at length th&ederal Rule of Civil Procedurts(b) is not implicated because
the initial scheduling order was effectivelyplaced by the Court’'s implementation of phased
discovery.” Pl.’s Reply 4see idat 2-3; Pl.’s 2d Mot. to Am. 2-3.
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timeliness of the motion to amend ‘atite reasons for its tardy submissionld. (quoting
Rassoull v. Maximus, Inc209 F.R.D. 372, 373-74 (D. Md. 2002)). This is because “[a] court’s
scheduling order ‘is not a frivolous piece ofppg idly entered, which can be cavalierly
disregarded by counsel without peril.’Td. (quotingPotomac Elec. Power Col90 F.R.D. at
376 (citation and quotation marks omitted)). e8fically, the Court considers whether the
moving party acted in good faith, the length of ttelay and its effects, and whether the delay
will prejudice the non-moving partyTawwaab v. Va. Linen Serv., InG@29 F. Supp. 2d 757,
768-69 (D. Md. 2010). When “at leaime of the evidence needed &plaintiff to prove his or
her claim did not come to light until afterettaimendment deadline,” a plaintiff has “good cause”
for moving to amend at a later datkl. at 768;see In re Lone Star Indus., Inc. Concrete R.R.
Cross Ties Litig. 19 F.3d 1429, 1994 WL 118475, at *11 (4. Apr. 7, 1994) (concluding
that district court abused its discretion whedahied motion to amend to add a new claim after

deadline set in schelig order had passed).
B. First Motion to Amend
1. Breach of contract claimgainst Curtiss-Wright UK

Plaintiff insists that Curtis8¥right UK is a proper defendant for his breach of contract
claim because it is “responsible for ACRA lted’s liabilities,” whether Curtiss-Wright UK
acquired ACRA lIreland through a “stock purchasearasset purchase.” Pl.’s 1st Mot. to Am.
3—-4. Defendants counter thatltating Plaintiff to amend his Goplaint to add a claim against
Curtiss-Wright UK would be futile” because theech of contract claim against Curtiss-Wright
UK “would not survive a motion to dismiss.” De&f©Opp’'n to Pl.’s 1st Mot. to Am. 3. They

argue:



Curtiss-Wright UK'’s status as the saleareholder of ACRA Ireland (which today
continues to have a separate, ongoing legatence as a subsidiary of Curtiss-
Wright UK), in and of itself, as a matter laiw, does not cause it to be liable for
the breach of contract entered into by ACRA Ireland.

To state a claim against Curtiss-Wright UKr fareach of contract, Plaintiff first must
allege that Curtiss-Wright UK osd it “‘a contractual obligation.”Bezmenova v. Ocwen
Financial Corp, No. AW-13-0003, 2013 WL 3863948, at {B. Md. July 23, 2013) (quoting
Taylor v. NationsBank, N.A776 A.2d 645, 651 (Md. 2001)). Asioted in my August 13, 2013
Memorandum Opinion, a corporation does not acquire another corporation’s liabilities simply by
acquiring its assets. Aud.3, 2013 Mem. Op. 12 (citin@CS Nitrogen Inc. v. Ashley II of
Charleston LLC 714 F.3d 161, 174 (4th Cir. 2013)). sficcessor corporation only acquires its
predecessor’s liabilities if “(1) the successotpeessly or impliedly agrees to assume the
liabilities of the predecessor; (2) the transactmay be considered a de facto merger; (3) the
successor may be considered a “mere continuatbttie predecessor; or (4) the transaction is
fraudulent™ or (5) “where ‘substantial contiriyi exists between a pdecessor and successor
corporation.” See PCS Nitrogen Inc714 F.3d at 174. In his proposed verified Amended
Complaint, ECF No. 52-4, Plaintiff allegesatiACRA Ireland was acqred by Curtiss-Wright
U.K. on or about July 28, 2011 through a shawmechase agreement,” and that Curtiss-Wright
UK “is the sole shareholder of ACRA IrelandAm. Compl. 1 2 & 4. Additionally, Plaintiff
claims that “[ijn acquiring ACRA Ireland thrgh a share purchase agreement, Curtiss-Wright

U.K. assumed ACRA Ireland’s obligatis to Mr. Kolb under the PICPId. § 20.



Paragraph 20 appears to &&onclusory legal assertiothat is not sufficient to state a
claim for breach of contract undigtbal. 556 U.S. at 678-7%ee Papasan v. Allaid78 U.S.
265, 286 (1986) (stating that theo@t is not required to accept as true “a legal conclusion
couched as a factual allegatiort)eney v. Wych&93 F.3d 726, 730 (4th Cir. 2002) (stating that
the court is not required to accept as true f@teons that are merely conclusory, unwarranted
deductions of fact or unreasonable inferences”). Given the previously cited case law, it certainly
is not a “reasonable inference” to conclude thattiss-Wright UK has a contractual obligation
to Plaintiff that makes it “liabléor the misconduct alleged” simplyy virtue of thatfact that it
acquired ACRA lIreland through the SPAee Igbgl 556 U.S. at 663Bezmonova2013 WL
3863948, at *3. Indeed, Plaintiff argues to the coptira his First Motion to Amend, citing SPA
cl. 2.1’s provision that Ctiss-Wright UK “agrees to purchase all of such Shéres from all
Encumbrance$ and asserting that ACRA Ireland’sabilities were not transferred under the
SPA. SeePl.’s 1st Mot. to Am. 3 (emphasis addedlaintiff contends that, instead of liability
transferring, ACRA lIreland’s “shareholders, namely Curtiss-Wriglf’ retained liability. See
id. Yet, Plaintiff does not provide any legal autitypor contractual provision for the proposition
that any of the shareholders, let alone Cswilgright UK, ever had any liability for ACRA

Ireland.

| acknowledge that the languagkParagraph 20 is ambiguous,aseader alternatively could
find that Plaintiff intended it to be a factualegjation, in which Plaintiffs claiming that the SPA
provided that Curtiss-Wright would assume R& Ireland’s obligations. However, having
reviewed the SPA, | am aware thag tBPA contains no such provisioseeSPA, Pl.’s 1st Mot.

to Am. Ex. A, ECF No. 32-4. As | am certdimat Plaintiff's counselvould not violate his
obligations under Rule 11 delibeght, | am construing this statement as a legal conclusta®

Fed. R. Civ. P. 11 (providing thaat the risk of sanctions, an attorney presenting a pleading to
the Court “certifies that to ghbest of the person’s knowledge, information, and belief, formed
after an inquiry reasonable under the circumstanceghe factual contentions have [or likely
will have] evidentiary support”).
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Plaintiff also argues, alternatively, th@urtiss-Wright UK acquired ACRA Ireland’s
liability when it acquired its predecessor’'s sgr‘under the ‘mere ct@inuation’ exception.”
SeePl.’s 1st Mot. to Am. 3. However, as Defendanote, “[t]he traditional rule with regard to
the ‘mere continuation’ exceptiontisat a corporation is not to leensidered the continuation of
a predecessor unless, after the transfer of assdis one corporation remains, and there is an
identity of stock, stockholders, and diters between the two corporationsUnited States v.
Carolina Transformer C9.978 F.2d 832, 838 (4th Cir. 1992). Here, prior to and after the stock
purchase, ACRA Ireland and Curtiss-@ht UK remained separate entiti€SeePl.’s 1st Mot. to
Am. 3; Defs.” Opp’n to Pl.’s 1st Mot. to AnT.. Therefore, Curtiss-Wght UK did not acquire
ACRA Ireland’s liability under the “mere continuation” exceptioBee Carolina Transformer
Co, 978 F.2d at 838Consequently, Plaintiff's proposed andment to state a claim for breach
of contract against Curtiss-Wright UK is futilsSee Katyle637 F .3d at 471see MTB Servs.
2013 WL 1819944, at *3. Plaintiff'Birst Motion to Amend is DENIED insofar as he seeks to

add Curtiss-Wright UK as a defendant.
2. Unjust enrichment claim against ACRA U.S.A.

Defendants did not oppose Plaintiff's First Motim Amend insofar as it pertained to the
unjust enrichment claim again®tCRA U.S.A. Defs.” Opp’'n to Pl.’s 1st Mot. to Am. 3.
However, in opposing Plaintiff's Second Mati to Amend, Defendants argue that “[a]ny
amendment to add claims for unjust enrichmeriboa violation of the MWPCL would be futile

because Plaintiff has released and/or waivedsaimyh causes of action....” Defs.” Opp'n to
Pl.’s 2d Mot. to Am. 6. Essentially, Defendantstend that the affirmative defenses of release
and waiver would bar Plaintiff &m recovering on any claims thlaé might have had prior to

executing the SPASee id.
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It is true that a plaitiff fails to state a claim where the allegations on the face of the
complaint show that an affirmagvdefense would bar any recoveryones v. Bock549 U.S.
199, 214-15 (2007) (citing FeR. Civ. P. 8(c));see Brooks v. City of Winston—Saje36 F.3d
178, 181 (4th Cir. 1996) (noting that dismissgbigper “when the face of the complaint clearly
reveals the existence of a meritorious affirmatdense”). But, the affirmative defenses of
release and waiver are not appam@mthe face of Plaintiff's Compldinas originally filed or as
amended. Indeed, Defendants do not argue as nRather, they assert that the futility of these
causes of action is “set forth in detail” in thermmary judgmerdargument. Defs.” Opp’'n to
Pl’s 2d Mot. to Am. 7. They concede thatlypically, an amendment is deemed futile if the
amendment could not survivaration to dismiss and that “Plaintiff's requested amendment to
add a cause of action for an alleged violatof the MWPCL may not be ‘futile’ undermaotion
to dismissstandard.” Defs.” Opp’'n to Pl.’s 2d Mdb Am. 6—7 (emphases added). Thus, as the
summary judgment standard is inapplicableh® futility analysis forpurposes of a motion to
amend, Defendants have not set forth any argutoestipport denying Plaintiff leave to amend
to state a claim for unjust enrichmer8ee Foman371 U.S. at 182MITB Servs., In¢.2013 WL
1819944, at *3. Plaintiff's First Motion to Amernig GRANTED insofar as he seeks to add a
claim for unjust enrichment agailSCRA U.S.A. Nonetheless, Piwiff's victory in this regard
is fleeting, because his unjust enrichment chaithnot survive summary judgment, as discussed

below in Part IV.
C. Second Motion to Amend

Plaintiff now seeks to add a claim forolation of the MWPClLagainst ACRA lIreland,
based on facts that he allegeditarned when deposing ACRKeland’s corporate designee.

Pl’s 2d Mot. to Am. 4-5. Acading to Plaintiff, he learnetthat despite the removal of the
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stock option incentive from Plaintiff's 1999 ermgment contract, ACRA Ireland regarded the
PICP as part of Plaintiff's overall compensatsmeme and not some ancillary agreement,” such
that Plaintiff could state elaim under the MWPCL. PIl.’'Reply to 2d Mot. to Am. 5see also
Pl.’s 2d Mot. to Am. 7 (“[T]he corporate desigm made clear that . ACRA Ireland regarded
the PICP as previously agreed upon comp@msan exchange for RBintiff's employment
services.”? He justifies the latdiling of his proposed amendmt by asserting that the
deposition “was delayed because of schedulmglicts with the appointed corporate designee,
who traveled from Ireland to the United Stateslesively for the deposiin.” Pl.’s 2d Mot. to
Am. at 5. In his view, adding a MWPCL claim “will nogsult in prejudice to Defendants as this
matter remains in a preliminary phase of discovery” and “Plaintiff is amenable to any reasonable
extension of time Defendants may need trass the potential MWPCL count in their

dispositive motion.’ld.

Defendants counter that Plaffhhas not shown good cause amend at this late date
because he has been aware of the facts tlegiedly form the basis of his MWPCL violation
claim “since the inception of this cask.Defs.” Opp’n to Pl.’s 2d Mb to Am. 4. In particular,
they assert that Plaintiff “mubtave . . . known” that “Defendant®ntemplated the PICP as part

of Plaintiff's overall compensatn agreement’ . .. as early 8899 when the PICP was entered

8 While Plaintiff also claimed in his Secordotion to Amend that he learned additional
information through the depositioR).’s 2d Mot. to Am. 8, in his Reply, he only identifies the
fact that “ACRA Ireland regarded the PICPmst of Plaintiff's overall compensation scheme”
as information that he “learned through discoveBj,’s Reply to 2d Mb to Am. 5. Perhaps
this is because the other information he idiedd as newly-learnd already appeared as
allegations in his ComplaintSeeCompl. 11 9, 10, 13 & 16.

° Alternatively, Defendants insist that this amenent, like the addition of an unjust enrichment
claim, is futile because Plaintiffas waived or released his claiBeeDefs.” Opp’'n to Pl.’s 2d
Mot. to Am. 6—7. As discussed above, Defendants’ argument is unavailing.
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into” because “the PICP provided that Plaintifas to be compensated, in part, through the
potential option to purchase shares in ACRA hdlan connection with Isioriginal employment

with ACRA Ireland.” Id. (quoting Pl.’s 2d Mot. to Am. 8).

It is hard to fathom how a compensatiplan executed in conjunction with an
employment agreement, such as the PICP, coutddsrded as anything other than a part of the
overall plan for the employer to compensate éhgloyee. At a minimum, these facts, which
Plaintiff certainly knew when héled his original Complaintywould provide a sufficient basis
for claiming that the employer considereshy compensation to be provided under the
compensation plan to be a paftthe employee’s overall comapsation. Thus, assuming without
deciding that Plaintiffhas stated a claim under the MWPGQCIg could have done so just as
readily when he filed his original Complaint bis timely First Motion to Amend as when he
filed his Second Motion to Amend, more than fouonths after the deadline established by the
Scheduling Order.See Ashcroft v. Igbab56 U.S. 662, 663 & 67879 (2009plaintiff has not
shown that he made diligent effetb meet the scheling deadline.See CBX Techs., InR012
WL 3038639, at *4. Consequently, althougte tbelay may not prejudice ACRA Ireland,
Plaintiff has not demonstrated good cause for his d8ag. id; Tawwaab v. Va. Linen Serv.,
Inc., 729 F. Supp. 2d 757, 768-69 (D. Md. 2010).aimlff's Second Motion to Amend is

DENIED.

[I. PLAINTIFF'S MOTION TO FIND DE FENDANTS HAVE WAIVED ISSUE
OF FOREIGN LAW/EXPERT

In their Notice of Intention to Raise IssueksForeign Law, Defendants announced that
they intend to raise ises of Irish law regarding (1) contract “construction, interpretation and
application,” (2) the affirmativédefenses of waiver, releasaches, and estoppel,” and (3) “the

guestion of whether Curtiss-Wright Controls (UK. assumed any liabiyi of ACRA Control,
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Ltd. and/or ACRA Control, Incin connection with the Share Purchase Agreement.” Defs.’
Notice 1-2. In Plaintiff's view, Diendants should not be allowed to raise issues of foreign law
because they had known for sixteen months tleat would be raising these issues, but they did

not disclose their intention untie eve of filing their sumnng judgment motion, despite “ample

opportunity,” in contravention of Fed. R. Civ.4£L.1. Pl.’s Mot. Re Waiver of Irish Law 3.

In Opposition, Defendants insist that “explicit and repeated assertions and arguments by
Defendants in filings with the Court since the inception of this case that the affirmative defenses
arising from the 2011 Notice of Option Exercise, the SPA and other related documents are
governed by Irish law” put Plaintiff on notice th@efendants intended to raise issues of Irish
law. Defs.” Opp’n to Pl.’s Mot. Re Waiver &ish Law 1-2. Indeed, Platiff agrees that Irish

law governs the SPA and the Notice of @ptExercise. Pl.'s Summ. J. Opp’n 11-12 & 18.

Federal Rule of Civil Procedure 44.1 providbat “[a] party who intends to raise an
issue about a foreign country’s law must give c®ty a pleading or other ivng.” In this case,
the focus of the Memorandum of Law in SuppafrtDefendants’ Motion tdismiss Plaintiff's
Complaint or, in the Alternative, for Sunamy Judgment, ECF No. 7-1, was on Defendants’
assertion that venue is improper because “even assamngogndothat Plaintiff can successfully
assert his claim, which Defendamlsny, he must do so in Irelandrpuant to Irish law.” Defs.’
Mot. to Dismiss Mem. 2. This certainly pBtaintiff and the Courbn notice that Defendants
believed that Irish law applied to the issues is ttase. No more forah notice was necessary.
See In re Griffin Trading Cp.683 F.3d 819, 822-23 (7th Cir. 2012) (concluding that the
complaint “sufficed to give note about the applicaltiy of foreign law” because it “explicitly

cite[d] . . . trading activity in London as the prataging event, and pointf§ to the transfer to

. a Netherlands entity that used a German bank[] as the cause for liability,” which “was
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enough to put all parties on notice that the transactions might be governed by foreign law”;
reasoning that “[a]lthouglt is true that Rule 44.1 requiresy party who intends to present
evidence of foreign law to ‘gevnotice by a pleading ather writing,” thelanguage of the rule

itself reveals that no particular formality isqrered. Any ‘other writing’ will do, as long as it
suffices to give proper notice of an intent to rely on foreign laim’ye Eternity Shipping, Ltd.,
Eurocarriers, S.A. for Exoneration from or Limitation of Liabiliid4 F. Supp. 2d 347, 382 n.95

(D. Md. 2006) (noting that “a Rule 44.1 Notice was necessary because all parties have been
aware since the beginning of the case that thetQoust decide the effect that Ms. Gonzales’s
case in the Philippines has on the instant lawsuitigrefore, Defendants have not waived their

right to raise issues of Irish law.

Additionally, Plaintiff contendghat Defendants “waived theright to provide expert
testimony in the Summary Judgment proceedingstause they “failed to timely submit an
expert report and accompangi disclosures.” Pl.’'s Mot. Re Waiver of Irish Law 5-6.
Differentiating expert testimony used to detarenforeign law from “expert testimony submitted
under Federal Rule of Evidence 702,” Defendaamgue that “the stringent requirements of
F.R.C.P. 702, 703 or 705 are inapplicableexperts on foreign law proffered under F.R.C.P.

44.1” Defs.” Opp’n to Pl.’s Mot. Re Waiver of Irish Law 6.

It is true that Fed. R. Civ. P. 44.1, notdF&. Evid. 702, governs the use of testimony
regarding foreign law.SeeFed. R. Civ. P. 44.1. Rule 44.1 provides that, “[ijn determining
foreign law, the court may consider any rel@vanaterial or source, including testimony,
whether or not submitted by a party or admissible under the Federal Rules of Evidence.” Fed. R.
Civ. P. 44.1. Therefore, Defendants have noived their right to offer testimony regarding

foreign law. See id.

16



Plaintiff also insistsghat Defendants should not be abderaise issuesf “laches and
estoppel which are clearly outsidéthe scope of this Court’'sstiovery and scheduling order.”
Pl.’s Mot. Re Waiver of Irish Law 4. Becausdd not reach the issue of estoppel, this argument

is moot. Plaintiff's Motion Re Waiver of Irish Law IS DENIED.
V. DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT

Summary judgment is prope&rhen the moving party demonstrates, through “particular
parts of materials in the record, includirdgpositions, documents, electronically stored
information, affidavits or declations, stipulations ..., adssions, interrogatory answers, or
other materials,” that “there 80 genuine dispute & any material facand the movant is
entitled to judgment as a matter oivla Fed. R. Civ. P. 56(a), (c)(1)(A¥ee Baldwin v. City of
Greensborp 714 F.3d 828, 833 (4th Cir. 2013). tHe party seeking summary judgment
demonstrates that there is no evidence to stipp®nonmoving party’s case, the burden shifts to
the nonmoving party to identify evides that shows that a genuineslite exists as to material
facts. See Celotex v. Catretd77 U.S. 317 (1986). The exigte of only a “sintilla of
evidence” is not enough to defeamotion for summary judgmenfnderson v. Liberty Lobby,
Inc., 477 U.S. 242, 251 (1986). Instead, the evideytmaterials submitted must show facts
from which the finder of fact reasonablgutd find for the party opposing summary judgment.

Id.

Defendants move for summary judgment “priityaon the grounds #it Kolb expressly
released and/or waived the breach of contragind asserted in the Complaint” when he signed
three documents on July 28, 2011: the SPA, the Notice of OptiertiEs®, and a “waiver/release
letter . . . in connection with the SPA” (“Lettg Defs.” Summ. J. Mem. 1-2. The SPA, which

Plaintiff signed as a “Seller,” provides: “At @pletion each Seller shall irrevocably waive any
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claims against any Group Company its agenemployees which he/she may have outstanding

at Completion.” SPA cl. 5.6. The SPA defines “Group” as “the Company and each Subsidiary
Undertaking for the time being.” SPA cl. 1.1.d#fines “Group Company” as “any one of” the
Company, i.e., ACRA Ireland, ants Subsidiary Undertakingsyhich include ACRA U.S.A.

Id. & SPA Sched. 2 Part 2. The Notice of tOp Exercise provides: “I confirm and
acknowledge that apart from the Option and #00 Shares of which | am the legal and
beneficial owner, | have no othaghts or entitlements in respect of Shares.” Notice of Option

Exercise | 6, Bonner Aff. Ex. 17. The Letter provides:

| have no claim or right of action @ny kind outstanding against the Group or
any of its officers or employees arisingrint my ownership of shares in the Group
or otherwise. To the extent that any swtdim exists or may exist, | irrevocably
waive such claim and release theo@y, its officers and employees from any
liability in respect thereof.]

Ltr. 1 1, Bonner Aff. Ex. 20. Thparties agree that threshree documents attlate to “Curtiss-
Wright UK’s proposed purchase all shares of ACRA Ireland.’SeeDefs.” Summ. J. Mem. 9;
see also idat 1; Pl.’s Opp’'n 12 n.12 & 18. Collectively, | will refer to them as the “Purchase

Documents.”

As noted, the parties agree that Irish law goseghe Purchase Documents. Pl.’s Summ.
J. Opp’n 11-12 & 18; Defs.” Summ. J. Mem. 10, 17-982:SPA 33, 8§ 14.14 (choice of law
provision); Notice of Option Exercise { 7 (cteiof law provision). Dendants have provided
an expert report on Irish law #gertains to this disputseeExpert Report of Denis McDonald
(“McDonald Rpt.”), Defs.” Summ. J. Mem. Ek, ECF No. 46-6; Supplemental Report of Denis
McDonald (“McDonald Supp. Rp), Defs.” Summ. J. Reply ¥ A, ECF Nos. 58-1 & 58-2, and
Plaintiff has done the samsgeExpert Report of Rory Kirrang€Kirrane Rpt.”), Pl.’s Summ. J.

Opp’n Ex. 13, ECF No. 54-13l have considered both expertspogts and cases they cited, as
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well as conducted my own independent redgdrcmy analysis of the relevant lavBeeFed. R.
Civ. P. 44.1 (“In determining foreign law, theuwt may consider any relevant material or
source, including testimony, whether or not submitted by a party or admissible under the Federal

Rules of Evidence. The court’'s determination nfagstreated as a ruling @nquestion of law.”).

A. Whether the Purchase Documents Contaia Waiver of Plaintiff’'s Rights under
PICP

Plaintiff argues that none of the provisionghe Purchase Documents is a waiver of his
rights under the PICP when construed under Irish [&hve parties agreedh“the SPA must be
interpreted objectively.”"McDonald Supp. Rpt.  13geKirrane Rpt. § 27. Further, they agree
that the basic tenets of Irigiontract law are, as statedlinvestor Compensation Scheme v. West
Bromwich Building Society[1998] 1 WLR 896, 912, an English case, and adopted by the
Supreme Court of Ireland #nalog Devices B.V. v. Zurich Insurance Ga005] 1 IR 274, 280—

81:

(2) Interpretation is the ascertainment of the meaning which the document
would convey to a reasonable peré@aving all the background knowledge which
would reasonably have been available to the parties in the situation in which they
were at the time of the contract.

(2) ... Subject to the requirement tHéte background] should have been
reasonably available to the parties andht® exception to be mentioned next, it
includes absolutely anything which woufdve affected the way in which the
language of the document would have been understood by a reasonable man.

(3) The law excludes from the admissible background the previous
negotiations of the parties and the#cthrations of subjective intent. . . .

(4)  The meaning which a document . . . would convey to a reasonable man is
not the same thing as the meaning of its words. The meaning of words is a matter
of dictionaries and grammar; the maaniof the document is what the parties
using those words against the relevlaatkground would reasonably have been
understood to mean. . . .

(5) The *“rule” that words should be \@n their ‘natural and ordinary
meaning’ reflects the common sense proposition that we do not easily accept that
people have made linguistic mistakegitigalarly in formal documents. . . .
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McDonald Rpt. | 14; Kirrane Rpt. 11 21-22, 26.

Mr. Kirrane states that “in Ish law the ultimate issue tfe constructioof the meaning
of a written contract is a questi of law,” but “[a]scertaining themeaning of particular words is
a question of fact.” Kirrane Rpt. 1 25. Naolig “[w]here the parties have used unambiguous
language, the court must apply it.Sidney Frank Importing Co., Inc. v. Beam.Ine-- F. Supp.
2d ----, 2014 WL 643696, at *9 (S.D.N.Y. Feb. 14, 20@Aderpreting contract under Irish law
and quotingRainy Sky S.A. v. Kookmin BarjR011] 1 WLR 2900, 2908, 2011 WL 5077782,
23); seeKirrane Rpt. T 26 (“If . . . a term of awktract is unambiguous and can only have one
meaning, the court cannot interpret that unambigunaaning so as to seek to interpret the
intentions of the parties.” (quotingac Minerals v. Chevrgn(6 Aug. 1993, unreported), High
Court)). “Particularly in the field of commerce,the court must adhere to this rule because “it
is essential for [the parties] to be confident that they can rely on the court to enforce their
contract according to its terms.'3idney Frank Importing Cp2014 WL 643696, at *@quoting
Marlan Homes Ltd. v. WalsH2012] IESC 23, at T 52(Ir.) (quotingharter Reinsurance v.

Fagan [1997] A.C. 313 (H.L.) 388 (Lord Mustill))).

“Loyalty to the text of a commercial caoatt, instrument, or document read in its
contextual setting is the paramount prpieiof interpretation. But in the process

of interpreting the meaning of the langeaof a commercial document the court
ought generally to favour a commerciagnsible construction. The reason for
this approach is that a commercial constion is likely to give effect to the
intention of the parties. Words ought therefore to be interpreted in the way in
which a reasonable commercial person wardnstrue them. And the reasonable
commercial person can safely be assdime be unimpressed with technical
interpretations and undue emphasis on niceties of language.”

Rainy Sky S.A2011 WL 5077782, at 25 (quotir®pciety of Lloyd’s v. Robinsp[1999] 1 All

ER (Comm) 545, 551).
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1. Scope of Claims Waived under Clause 5.6

Clause 5.6 of the SPA provides: “At Compbetieach seller shall irrevocably waive any
claims against any Group Company, its agergroployees, which he/she may have outstanding
at Completion.” Plaintiff contends that, “[a]eding to Mr. Kirrane, when the complete first
sentence [of SPA Clause 5.6] is analyzed, asavbelrequired under Irish law, the intention that
no future claims were waived or released bee® apparent.” PlL'Summ. J. Opp’n 13. Mr.
Kirrane emphasizes that the samte cannot be read without itedl three words;joutstanding
at Completion,” as he suggests Mr. McDonatgrapts to do. Kirrane Rpt. § 32. Mr. Kirrane
opines that “it can be contendedth particular force that thproper constructionf Clause 5.6
of the contract is directed to claims existaigthe time of Completioand not resolved, rather
than future claims.”ld. In Plaintiff's view, this means thatch seller waived any claims that he
or she already made “at Completion,” thatvidyen the sale and purchase of ACRA Ireland’s
shares had been completed, SPA cl. 1.1, but didvaive any “future claims” that he or she has
not made yet. Pl’s Summ. @Qpp’'n 13. Mr. Kirrane reachesdlsame result by considering
Clause 5.6 “in context with the related sent of the SPA,” namely, Items 14 and 16 of

Schedule 31d. at 13-14; Kirrane Rpt. § 32.

Mr. Kirrane is correct that the clause must be read in its entirety and in the context of the
agreement as a whole&seePaul Anthony McDermottContract Laws§ 9.28, at 361-62 (Tottel
Publ’'g), McDonald Supp. Rpt. Exs., ECF No. 58@f import, elsewhere the document, the
SPA unambiguously states that the Shares teolkand purchased through the SPA “represent
the entire issued share capith the Company,” i.e., ACRA Ireland, SPA Bkgrd. (C), and the
sale and purchase will be of all “Shares free from all Encumbranaksgl. 2.1, with

“Encumbrance” defined to includany adverse claim or rightjd. cl. 1.1. Thus, a reasonable

21



person would read this unambiguous language to conclude that Curtiss-Wright UK would
purchase the Shares unencumbered by any existimgsclaihis is consistent with Mr. Kirrane’s

opinion.

The issue, then, is when a party “may diaa “claim.” Despite the experts’ divergent
opinions, “claim” is an unambiguousrm that | must give its “natal and ordinary meaning.”
See Investor Compensation ScheméVNLR at 912 (citation and quotation marks omitted);
Analog Devicesl IR at 280—-81Rainy Skyl WLR at 2908. Mr. Kirrane employs a nonsensical
meaning under which a party does not “have” aifol' until he or she voices that clainbee
Kirrane Rpt.  32. This interpretation flies not oimythe face of reason batso in the face of a
reasonable understanding of theeaijve intent of the SPA to convey all Shares without threat
of future challenges to that conveyance tbatld have been brobg before the SPA was

finalized.

In contrast, Mr. McDonald provides an explaoatof the term “claim” that is consistent
with its ordinary meaning and the SPA as a whhg: claim is capableof extending not only to
a demand for something that is currently due,ash a right or groundhich currently exists
which would serve as a basis for a demand tonbde in the future.” McDonald Supp. Rpt.
1 14. Additionally, he stat that “[bJoth species of claim ... can lmtStanding at any
particular point in time. Thus, one can halemands outstanding at the date of completion of
the SPA. One can equally have grounds for ma&frfgture demands outstanding at the date of
completion of the SPA.1d. A reasonable person in the pastiposition and with their business
backgrounds would share this understanding of the unambiguous language of Clause 5.6. As
Mr. McDonald notes, the claims that Plaintiff raises in this lawsuit “relate[] to facts or

circumstances which undisputedly existedtlet time of execution of the SPA,” McDonald
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Supp. Rpt. § 15, even if Plaintiff had not voicedsh claims at that time. Accordingly, | find
that the plain language of SPA Clause 5.6 pravifte a waiver of the claims Plaintiff now

brings in this Court.
2. Effects of Clause 14.6 on Clause 5.6

Clause 14.6 of the SPA, governing “Remedied Waivers,” provides that “[n]o delay or
omission by any party to this Agreementexercising any right, powesr remedy provided by
law or under this Agreement shall . . . operata agaiver of [that power or remedy],” SPA cl.
14.6(a), and that “[t]he rightpowers and remedies providedtims Agreement are cumulative
and not exclusive of any rights, powers anchedies provided by law,” SPA cl. 14.6(c). In
arguing that “Clause 14.6 of the SPA overrides Clause 5.6,” Plaintiff relies on Mr. Kirrane’s
conclusion that, because “Clause 14.6 is spedljieand carefully directed to preserving all the
parties’ rights provided by law,” any argemt for waiver under Clause 5.6 “would likely
falter.”” PlL’s Summ. J. Opp’'n 16-17 (quoting rkane Rpt. 42). Mr. Kirrane opines that
“[t]here is in fact a reasonable probability thia Irish Court would consie the terms of Clause
14.6 as overriding the terms ofdDke 5.6” because “[tlhe terms of Clause 14.6 are particularly
express and the provision that rights are cumulatitieer than exclusive would appear to negate

the operation of Clause 5.6.” Kirrane Rpt. T 43.

In Mr. McDonald’s opinion, an lIrish courtauld not “read Clause 14.6 in the manner
suggested by Mr. Kirrane” because such aireptivould render meaningks the substance of
Clause 5.6.” McDonald Supp. Rpt. 116. Imdiea contract should not be read to include
meaningless or superfluous languagee Compagnie TunisienneNavigation SA v Compagnie
d'Armement Maritime SA1971] A.C. 572, 583 (1970-07-14)Nbrmally where a clause was

drafted by the parties or their agents we can assume that they must have intended it to mean
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something.”). A reasonable person withe tiparties’ background knowledge would read
Clauses 5.6 and 14.6(a) togetheptovide that, although a partyfailure to exercise its rights
would not constitute a waiver under Clause 14.8(@nd of itself, the x@ress waiver contained

in Clause 5.6 is a waiver of the rights speciiiecClause 5.6. Put another way, Clause 14.6(a)’s
provision that a failure tact is not waiver does not meaatthights cannot beaived in another
way, such as through an expressiver like Clause 5.6. Likewisa reasonable interpretation of
Clauses 5.6 and 14.6(c) is that, while the partiesrevarious rights outside of the agreement,
they expressly waive those rights mentioned auSé 5.6. Consequentlyfjnd that Clause 14.6
does not override Clause 5.6, and therefore, SRAISEI 5.6 functions asveaiver of Plaintiff’s

pending claims.
B. Unilateral Waiver

Plaintiff insists that, even if the PurchaBecuments contained a waiver provision, he
could not have waived his rights under ®kKCP, a contract between him and ACRA Ireland,
through the Purchase Documents because the SRAcatract he entered into with Curtiss-
Wright UK, to which ACRA Ireland was not a partil.’'s Summ. J. Opp’n 14-15. ltis true that
the PICP provides that it “will be in effect anthintained for a minimum of five (5) years during
the period of employment unlesautually agreedin writing,” PICP 1 (original emphasis
removed; emphasis added). tyYender both Marylad and Irish law, when a contractual
provision is, “on the face of theontract,” clearly “for the exclige benefit of ongarty,” it is
“waivable unilaterally by him.’McKillop v. McMullan[1979] N1 85, McDonald Rpt. App’x 7,
ECF No. 46-6seeMcDonald Rpt. 157 (“It is well established [in Irish law] that a party to an
agreement may unilaterally waive a term ofagreement which is for his exclusive benefit.

There would therefore have bemothing to prevent the Plaintiffdm waiving his entitlement to
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the share options under the PICP. In my apinto a reasonable degrekcertainty, an Irish
court would not see anything the PICP which requires thahy such waiver would have to
specifically refer to the PICP.” (citingicKillop)); Williston on Contract§ 39:24 (“[D]espite the
notion . . . that a waiver must bee result of a mutual agreementooie sort or anber, it is well
settled that a contracting party ynanilaterally waive a provision of the contract” that is solely
for the waiving party’s benefit.) (footnotes omittéd).In such circumstances, even when the
contract calls for mutual agreemt to alter the contract, “the other’s assent may be implied”
when the unilateral weer would not “depwe the nonwaiving paytof a benefit.” Williston on
Contracts § 39:24 Plaintiff's expert does not disputhe possibility of unilateral waiver.
Instead, he argues that any waiver was a phdn agreement to which ACRA Ireland and
ACRA U.S.A. were not parties, such that heit could not “take advantage of” the waiver.
Kirrane Rpt. 11 33—-39. Therefore, the experts daispute that Plaintif€ould have waived the
benefits he would receive under the PICP ulgiloa document to which ACRA Ireland was not a
party. | find that, as a mattef law, Plaintiff unilaterallywaived his rights under the PICP

through SPA Clause 5.6.
C. Whether Defendants May Enforce the Waiver

In Plaintiff's view, even ithe waived his rights under tfdCP through one or all of the
Purchase Documents, neither ACRA Ireland nor ACRA U.S.A. can enforce any of the Purchase

Documents for two reasons. First, he argues ribdher corporation waa party to the SPA.

91 need not decide vith law governs the PICRgeKirrane Rpt. 1 45(i) (stating that “the PICP
... is not governed by Irish law”); McDonaBlpp. Rpt. 33 (“It will obviously be a matter for
the Court to form its own view as to the govaglaw of the PICP”), athe Maryland and Irish
laws are the same on this point.
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Pl’'s Summ. J. Opp’n 14-15. Second, he cont¢hailshe never gave informed consent to the

waiver provision.ld. at 19-20.
1. Privity of Contract

Plaintiff insists that neither ACRA Irat@ nor ACRA U.S.A. can enforce a waiver
provision that appears in a document to whicithee was a party. P§’Summ. J. Opp’n 14-15.
He notes that his expert opindat “the ‘longstanding doctrine pfivity of contrect[]’ precludes
ACRA Ireland from enforcing any portion ofhe SPA” because ““no stranger to the
consideration can take advantage ofoatact, although made for his benefit.”1d. at 14
(quoting Kirrane Rpt. 11 33—34 (quotiMyurphy v. Bower(1868) IR 2 CL 506))see id.at 15—
16 (quoting Kirrane Rpt. 1 36)Mr. Kirrane relies on three cases)e more than fifty years old
and the others a century older: the Endfistase offweedle v. Atkinsor(1861) 1 B & S 393,
121 ER 762, and the Irish casesvirphy v. Bower(1868) IR 2 CL 506, anilackey v. Jones
(1959) 93 ILTR 177. Kirrane Rpt. Exs. Murphy, the assignees of raify contractors brought
suit for breach of contract against the contregitsupervisor, an employee of the railway, for
failure to issue the certificates that the caators needed to receive pay for the work they
performed. IR 2 Clat 506—09. Noting that “the duty éfie engineer [supervisor] to give
certificates arises, if at all, oof a contract” to which neithehe contractors nor their assignees

were parties, the Irish court concluded that phantiffs could not “maintain an action for its

1 Mr. McDonald and Mr. Kirranagree that relevant Englishalgorovides persuasive authority

in the Irish Courts. Kirrane Rpt. T 24 (“Thenmmon law of England and Wales is very regularly
cited in the Irish Courts and dsemns of the Courts of Englarashd Wales are considered to be

of persuasive authority where relevant and alosely regarded on issues relating to, for
example, the law of contract, tort and associalkectrines.”); McDonald Rpt. § 14 (“[T]he Irish
courts, in matters relating to the common lawgtrently follow or adopt the approach taken by

the courts of England & Wales. Insofar as the interpretation of written agreements is concerned,
the Supreme Court of Ireland, Analog Devices B.V. v. Zurich Insurance Comfaxpressly
adopted the approach taken byrd.dHoffman in the [English casdhvestor Compensation
Scheme. . .”) (bold typeface ymdaced with italics).
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breach” because “no one can maintain an actibo is not a party to the contractld. at 512;
see idat 514 (stating that plaintiffs “must proceaghainst the company wioontracted with [the

railway contractors]”).

Tweedleand Mackeyboth involved sons’ attempts enforce contracts to which one of
their parents was a party. Trweedle the court held that a saould not “maintain an action
upon” a contract between his father and Fasher-in-law because “no stranger to the
consideration can take advageé of a contract, although defor his benefit.” 121 ERt 763—
64 (Wightman, J.). Judge Crompton explained]l{g consideration must move from the party
entitled to sue upon the contract. It would beanstrous proposition to say that a person was a
party to the contract for the gaose of suing upon it for his own adwage, and not a party to it
for the purpose of being suedld. at 764. InMackey the plaintiff sued the executrix of his
granduncle’s estate, seeking specific performamsic@an oral contract that he contended his
granduncle entered into with his mother whitve plaintiff was fourteen, under which the
granduncle promised to leave the plaintiff hienfain exchange for the plaintiff's labor on the
farm. The court found that there was no conteacll, stating thathe conversation “amounted
to nothing more than a statement of intentiwnwish by the deceased.” 93 ILTR at 177. In
dicta, the court observed that, even if there vaecentract, the plaintiff could not have enforced

it because “[h]e was not a party to the proposhl.”

Defendants’ expert agrees that “the doeriof privity of contact would ordinarily
prevent a non-party to the contract fréaking legal proceedgs to affirmativelyenforcethat
contract against one diie parties to it.” McDonald Supp. Rfit5 (emphasis in original). He
states that, “[a]s a matter of Irish law, any actioenéorcethe contract would have to be taken

by a party to it.” Id. (emphasis in original). On thaiasis, Defendants concede that ACRA
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Ireland and ACRA U.S.A. “may be precluded frdaringing legal proceedings to enforce the

waiver/release.” Defs.” Sumni. Reply 5 (emphasis added).

However, the procedural posture of the chséore me is different from those that
Plaintiff's expert cites, wheréhe plaintiffs brought actions tenforce contractto which they
were not parties. Here, Defendants identify a emprovision in a contract to which they are
not parties as alefenseto the claims that Plaintiff bmgs. Emphasizing th distinction,
Defendants maintain that ACRA Ireland and ACRA.A. may rely on thevaiver provisions of
the Purchase Documents defend againsPlaintiff's claim. Defs Summ. J. Reply 5-6, 8.
Defendants’ expert opines that, “[bJecause ®laintiff has giverup his claim [through the
Purchase Documents], then the claim is extin@ asatter of fact,” such #t there is no “bar to
ACRA Ireland and ACRA USA reing upon that fact in defee of a claim which has been
brought against them by the Plaintiff.” McDddaSupp. Rpt. 15. He “conclude[s] to a
reasonable degree of certainty that an Irish coadlgvreject the Plaintiff's assertion that privity
of contract precludes ACRA Ireland and ACRASA from raising waiver and release as
defences to his claims,” and also that “anhii®urt would not permit th Plaintiff to prosecute

claims against the Defendants under the PIG&.”

As Mr. McDonald sees it, MKirrane’s conclusion that “Plaiiff is still free to pursue a
claim which he had previously agd to waive and release . . aistartling and wy disturbing

proposition.” Id. 6. He explains:

It would wholly undermine the efficacy @igreements under which, for example,

a patient in proceedings against a hosmtees to a settlement of a medical
malpractice suit on the basis that the gratiwould release afllaims not only as
against the hospital but as against suegeon, the anaesthetist and the other
professionals involved notwithstanding thhbse persons amot parties to the
proceedings taken by the patient against the hospital. In short, general releases
and waivers, like the one given here the Plaintiff are of common practice in
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Ireland and the proposition asserted here by Mr. Kirrane would entirely
undermine their application.

Id. Mr. McDonald further opinesy. I 7:

In my experience as a trial lawyer, countsireland are astute to ensure that
technical rules of law are not invoked in arde defeat the ends of justice or in
order to pursue claims which are nopperly maintainable. ... If, in truth, a
plaintiff has given up a claim under the terofig previous agreement, the court is
likely to take the view that it would be an abuse of process for the plaintiff to
pursue the very claim which he has waived or released.

In support, Mr. McDonald ites one century-old case frothe Court of Appeal in
England,Hirachand Punamchand v. Temp[@911] 2 KB 330. Mr. McDonald acknowledges
that “[t]he facts of that case were quite differemthe facts here,” and that “[tlhe case was not
concerned with privity of contract as sucltit he relies on it nonetheless because, “in [his]
view, the underlying rationale die decision would apply here.McDonald Supp. Rpt. 8. |

agree.

In Hirachand Punamchandhe plaintiffs lent money tthe defendant in exchange for a
promissory note and a bond. When the defenda@etfto repay the loans, the plaintiffs sought
payment from the defendant’s father. Followicmyrespondence between the plaintiffs and the
father, in which the plaintiffs asked what amothe father would pay to “settle this debt due
from his son,” the father sent two bank draftsstdtle the debts, and the plaintiffs cashed the
checks. Thereafter, the plaintiffs sought éiddal payment from the father and, when he
refused, sued the defendant for payment orbtrel. The trial court entered judgment for the

plaintiffs, holding that théather's payment was not a defense for the defendant.

On appeal, Lord Justice Moulton, speakingtfar majority, observed that “there must be
taken to have been an agreement between thatifilaand [the father]by which the plaintiffs

agreed to accept the money senthby in satisfaction of the note.1d. at 338. He concluded
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that, “by that transaction between the plaintéfsl [the father,] the debt on the promissory note

became extinct.ld. at 339. The court heldi.:

The effect of such an agreement betwaeaneditor and a third party with regard
to the debt is to render it impossible tbe creditor afterwards to sue the debtor
for it. They way in which this is workealt in law may be that it would under an
abuse of the process of the Court lova the creditor under such circumstances
to sue, or it may be, and | pegfthat view, that there a&n extinction of the debt.

On those grounds, the court concluded thatdéfendant had a valid fismse and allowed the

defendant’s appeald. at 339-42.

Thus, although the case conceatreedebtor—creditor relationigh it, like the case before
me, involved two contractual relatisimps. In the first relationship each case, the plaintiff(s)
entered into an agreement with the defendant(e the second contractual relationship, the
plaintiff(s) entered into an agreement withthard party, in which theplaintiff(s) may have
relinquished their rights undéhe first agreement. IRlirachand Punamchandas in the case
before me, the plaintiffs souglit exercise their ghts under the firsagreement, and the
defendant raised the plaintiffs’leded waiver of thosaghts as a defense. The English Court of
Appeal concluded that the plaintiffs’ rights undke first agreement were extinguished by the
second agreement, and on thasiparuled that the pintiffs’ waiver was available to the

defendant as a defenslel. at 339—-42. This sound reasoning leggin the case before me also.

Here, in 1999, Plaintiff entered into an agrea the PICP, in which he was entitled to
purchase shares in ACRA Ireland “when the avetagnover (ATO) of the company due to US
sales, as defined, exceeds one million ($1,000,800ars.” PICP 1. Then, on July 28, 2011,
Plaintiff, as a shareholder &{CRA Ireland, entered into to the 2011 Share Purchase Agreement
(“SPA”) between Curtiss-Wright UK and ACRAeland’'s shareholders. As noted, the SPA

provides that each Seller, inclod Plaintiff, “irrevocably waive[s] any claims againsntgr
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alios, ACRA Ireland and ACRA U.3\] which he/she may have ttianding at Completion.”
SPA cl. 5.6. He also signed twelated documents that day, tNetice of Option Exercise and
the Letter. The Notice of Option Exercise stakeg Plaintiff has “no other rights or entitlements
in respect of Shares,” other than “the Optaord the 100 Shares of which [he is] the legal and
beneficial owner.” Notice of Option Exercise | Bhe Letter states that Plaintiff has “no claim
or right of action of my kind outstanding againsinfer alios ACRA Ireland and ACRA
U.S.A],” and that, “[tjo the extent that any suclaim exists or may exist, [he] irrevocably
waive[s] such claim and release[shtgr alios ACRA Ireland and ACRA U.S.A] from any
liability in respect thereof.” Lt 1. Notwithstanding the fatttat the SPA is between Plaintiff
and a third party, the waiver provisions in the Purchase Documents are available to ACRA
Ireland and ACRA U.S.A. as a defert4eSee Hirachand Punamchand v. Templ®11] 2 KB

330, 339.

2. Informed Consent

In Plaintiff's view, the SPA waiver provisiols “unenforceable undérish law since Mr.
Kolb did not receive independent legal advice,*@asy advice Plaintiff mg have received from
the Sellers’ counsel likely would not suffice besauof the parties[]inherent conflict of
interest.” Pl’s Summ. J. Opp’19-20. Plaintiff insists that, as a result, “Mr. Kolb did not
provide his informed consent as required under Irish lald.”at 19. Defendants contend that
the independent legal advice requiremisnof no moment because “Plaintifhd independent
legal advice”; the firm of William Fry represented him in connection with the SPA. Defs.’ Reply

14;seeMcDonald Supp. Rpt. § 30.

12 plaintiff also argues that the July 28, 2011téeis unenforceable. Pl.’s Summ. J. Opp'n 18.
Because | find that Plaintiff waived his claims through Clause 5.6 of the SPA, and that the
waiver is available to ACRA Ireland and ACRAS.A. as a defense, | need not determine the
enforceability of the Letter.
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The law firm of William Fry represented Pl&ffh with regard to entering into the SPA.
SeeKolb Dep. 167:20 — 168:22. Plaifitsummarizes the legal representation he received as

follows:

Negotiations for the sale of ARA Ireland concluded on July 28, 2011,
with the execution of the SPA. No findraft of the SPA, which was one hundred
and three (103) pages long, was provide@Itontiff until the morning of the day
that all documents relating to the trangattwere scheduled to be signed. Ex. 7,
Banim E-mail, July 28, 2011. In thisoenection, in an e-mail from Sellers’
attorney, Ivor Banim of the firm of William Fry, forwarding the final draft of the
SPA, Mr. Banim stated that aside from the attached documents “[tlhere are some
other ancillary documents also regardingwea of claims, a stock transfer form
and share cert indemnities which you are to siggh.*These are standard as you
are aware so | will not trouble you withem unless you need to see theld.”
Later that day, Plaintiff caltelvor Banim, to expreskis concern that he might
have claims, about which he was unaware, and was, therefore, hesitant to sign any
waiver. Ex. 8, Kolb Dep. 176:2-11, Nawber 25, 2013. Plairifi further stated
that he might need to go home and egviall of his previous records and
agreements with ACRA Ireland and ACRAS.A., before he could sign such a
waiver. Ex. 6, Kolb Declaration. § 7. Iv@8anim responded to Mr. Kolb that Mr.
Kolb was only waiving claims about wiide was presently aware and would not
be waiving any claims about which keas not aware. Ex. 9, PI's Answers to
Def.’s Interrog. No. 1. Mr. Banim furthestated that Mr. Kolb should discuss any
further concerns that head with Mr. Bonnerld. Immediately following his
conversation with Mr. Banim, Plaintiff attempted unsuccessfully to contact Mr.
Bonner. Ex. 8, Kolb Dep. 214:11-215:14. Plaintiff requested that Mr. Bonner
contact him; however, Mr. Bonner did not respond that day.

Pl’'s Summ. J. Opp’n 6-7.

While the adequacy of this representation rhayquestionable, Plaintiff is mistaken in
his belief that he needed independent leaghtice for an Irish cotirto uphold the waiver
provision. Plaintiff relies on Mr. Kirrane’s opinidghat “an Irish Court would typically expect to
see informed consent on the pafrtMr Kolb upon haing received appropria independent legal
advice” if “Mr Kolb waived rights under th&®ICP” through “a legally binding agreement
between ACRA Control Limited and Mr Kolb.Kirrane Rpt.  53. MrKirrane, in turn, bases

his assertion on “a requirement in Irish law dattlement agreements involving employment
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rights for the party said to be wang such rights to have receid appropriate independent legal
advice.” Kirrane Rpt. § 51. He cites variouases for the proposition that “settlement
agreements are only upheld in circumstanebsre the employee received independent legal
advice.” Id. § 52. But here, the SPA is not a settlement agreement. Further, as Defendants
observe, the SPA does not involve employmagtits; it involves ownership rightsSeeDefs.’

Reply 14; McDonald Supp. Rpt. § 29. Therefd?intiff need not havead independent legal

advice for the waiver to be enforceable.

In sum, | find that the SPA contained anforceable waiver provision, through which
Plaintiff unilaterally waived hisights under the PICP. Moreoverfind that the waiver provision
is available to ACRA Ireland and ACRA U.S.A. adefense. Further, Irfd that, in that waiver
provision, Plaintiff waived the claims he seeksdeat in this action. On that basis, | will grant
Defendants’ Motion for Summaidudgment and enter judgmentfavor of ACRA Ireland and

ACRAU.SAB
V. DEFENDANTS’ MOTION FOR SANCTIONS

Defendants filed a Motion for Sanctiomsd Memorandum in Support, ECF No. 42,
against Plaintiff and Plaintiffscounsel, alleging that Pldiff and his counsel “filled] and
maintain[ed] the frivolous claims Kolb asseagainst Defendants in this matter, which claims
Kolb has already expressly waived and/or redddsand requesting “a sanction in the amount of
all costs incurred by Defendantsparsuing this Motion for Sanctionas well as all other costs
incurred in defending this action” since the Matifor Sanctions was served. Defs.” Sanctions

Mem. 1. | have not directed Plaintitfi respond to this Motion for SanctionSeelL.oc. R. 105.8.

13 Because | am entering judgmentDefendants’ favor on alternative grounds, | need not reach
the estoppel argument.
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Defendants seek sanctions pursuaritdd. R. Civ. P. 11(b), which provides:

By presenting to the court a pleading, written motion, or other paper . . . an
attorney or unrepresented party cessf that to the best of the person’s
knowledge, information, and belief, formaéter an inquiry reasonable under the
circumstances: (1) it is not being preehfor any improper purpose, . .. (2) the
claims, defenses, and other legal conter#tiare warranted by existing law, . . .
(3) the factual contentions have [or willved evidentiary support, . . . and (4) the
denials of factual contentiorsge warranted on the evidenoe if specifically so
identified, are reasonably basedlmiief or a lack of information.

Thus, when an attorney “maintain[s] a legalspion to a court™ in the Fourth Circuit and,

under “a standard of objective resmbleness, it can be said tlateasonable attorney in like

circumstances could not have believed hisoastito be legally justified,”” the court may
impose Rule 11(b) sanctionA&TS Int'| Servs., Inc. v. Kousa Int'l, LL.Glo. RDB-12-2525, 2014
WL 1407290, at *8 (D. Md. Apr. 10, 2014) (quotikiyinter v. Earthgrains Co. Bakerg81 F.3d

144, 153 (4th Cir. 2002) (quotirig re Sargent136 F.3d 349, 352 (4th Cir. 1998))).

The way in which a claim is pled doest bear on Rule 11 sanctions; only the
absence of any basis, legalfactual, is sanctionableH[inter, 281 F.3d]at 153
(citation omitted). Nor does Rule 11 reguithat a claim be proven before a
complaint is filedId. Instead, Rule 11 attempts omtydiscourage wasteful filing
of “groundless lawsuits.Id. Where a party violates Rule 11(b), Rule 11(c) allows
the court to impose sanctions which maglude awarding “the prevailing party
the reasonable expenses, including attorniggs, incurred for the motion.” Fed.
R. Civ. Pro. 11(c)(1)-(2). Consequbn the “imposition of sanctions is
discretionary with the Court, not mandatorytiomas v. Treasury Mgmt. Assoc
158 F.R.D. 364, 369 (D. Md. 1994) (citikqnipe v. Skinnerl9 F.3d 72, 78 (2d
Cir. 1994). Moreover, it is weestablished in this Couthat sanctions should be
imposed sparinglyid. at 366.

ATS Int'l Servs.2014 WL 1407290, at *8.

Here, although Plaintiff's claims cannsurvive Defendants’ Motion for Summary
Judgment, it cannot “be said that a reasonabierney in like circumstances could not have
believed his actions to Hegally justified.”” See id. Kolb and his counsel, neither of whom
appear to be trained in Irishwareasonably could have believdtht Kolb had not waived his

right to bring this suit. Indeed, the legabresentation Kolb received in conjunction with
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entering into the SPA, as described in pages of Plaintiffs Summary Judgment Opposition,
could lead Plaintiff to believe #t none of the Purchase Docunsewbuld operate as a waiver of
his claims under the PICP. Moreover, whiléetheling the summary jugigent motion, Plaintiff
relied on an expert who provide credible, albeit erroneous, exphtion of why the language of
the Purchase Documents did not operate as a wailerefore, this case is not one of the rare
instances in which Plaintiff's or coun&elactions warrant Rule 11 sanction§ee ATS Int’l

Servs,. 2014 WL 1407290, at *8. Defendankdotion for Sanctions IS DENIED.

VI. CONCLUSION
In sum, Plaintiff's First Motion to Amad IS GRANTED IN PART and DENIED IN
PART; his Second Motion to Amend IS DENIEBIaintiff's Motion to Find Defendants Have
Waived the Right to Raise an Issue of Fgndiaw and Expert Testimony in Summary Judgment
Proceedings IS DENIED; Defendants’ Mmti for Summary Judgment IS GRANTED,; and
Defendants’ Motion for Sanctions IS DENIEDACRA U.S.A. is addd as a defendant, and
judgment is entered in favor of Defendant€RA Ireland and ACRA U.S.A. The Clerk is

directed to close this cas@ separate Order will issue.

Dated: May 16, 2014 IS/
Paul W. Grimm
United States District Judge
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